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APPELLATE  COURTS  OF  ILLINOIS 


These  Courts  are  held  by  Judges  of  the  Circuit  Courts  assigned  by  the 
Supreme  Court  for  a  term  of  three  years.  One  Clerk  is  elected  in  each 
district. 


Martin  L.  Nswbll,  Reporter,  Springfield,  Illinois, 


FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

CljEBX — ^Thomas  N.  Jamieson,  Ashland  block,  Chicago, 

JUsncBS. 

Fbancis  Adams,   Ashland  Block,  Chicago,  Illinois, 
Nathaniel  C.  Sears,  **  "  " 

Thomas  G.  Windes,    "  "  "  •• 

SECOND  DISTRICT. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  LaSalle  county,  on  the  third  Tuesday  in  May, 

and  the  first  Tuesday  in  December. 
Clerk— Columbus  C.  Duffy,  Ottawa,  Illinois. 

JUSTICES. 

John  D.  Crabtreb,  Dixon,  Illinois. 

DORRANCE    DiBELL,    Jollet.  '* 

Francis  M.  Wright,  Urbana,    *' 

THIRD  DISTRICT. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  Court, 
Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tuesdays 

in  May  and  November. 
Clbre—W.  C.  Hippard,  Springfield,  Illinois. 

JUSTICES. 

Oliver  A.  Harker,  Carbondale,  Illinois. 
Benjamin  R.  Burroughs.  Edwardsville,  Dlinois. 
John  J.  Glenn,  Monmouth,  Illinois. 

FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court. 
Count  sits  at  Mount  Yemen,  Jefferson  county,  on  tne  fourth  Tues- 
days in  February  and  August. 
Clerk— Frank  W.  Havill,  Mount  Vernon,  Illinois. 

justices. 

James  A.  Creiohton,  Springfield,  Illinois. 
Nicholas  E.  Wouthtngton,  Peoria,  ** 
Hiram  Bioslow,  Galva, 
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6  Judges  of  the  Cikcuit  Courts. 


CIRCUIT  COURTS. 


«c 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit. — ^The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

Joseph  P.  Robarts,   Cairo,   Illinois. 
OuvBR  A.  Habkbr,  Carbondale,  *' 
Alonzo  K.  Vickbbs,  Vienna,        " 

Second  Cfircuit, — ^The  counties  of  Hardin,  GaHatin,  White,  Hamilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

JUDGES. 

EDMUND  D.  YouNOBLOOD,  Mount  Vernon,  Dlinois. 
Prince  A.  Pearce,  Carmi,  ** 

Enoch  E.  Newlin,  Robinson,  ** 

Third  Circuit — The  counties  of  Randolph,  Monroe,  St.  Clair,  Madison, 
Bond,  Washington  and  Perry. 

JUDGES. 

Benjamin  R.  Burroughs,  Edwardsville,  Illinois. 
Martin  W.  Schaeffer,  Belleville, 
WiLUAM  Hartzell,  Chester, 

Fourth  Circuit. — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

WiLUAM  M.  Farmer,  Yandalia,  Illinois. 
Truman  E.  Ames,  Shelby  ville,  " 

Samuel  L.  D wight,  Centralia,         '* 

Fifth  Circuit, — ^The  counties  of  Vermilion,  Edgar,  dark,  Cumber- 
land and  Coles. 

JUDGES. 

Henry  Van   Sellar,    Paris,    Blinbis. 
Ferdinand  Bookwalteb,  Danville,  ** 
Frank  K.  Dunn,  Charleston,  •* 

Sixth  Circuit.— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt . 

judges. 

Francis  M.  Wright,  Urbana,  Illinois. 
Edward  P.  Vail,  Decatur,  ** 

WnjJAM  G.  Cochran,  Sullivan,       •* 

Seventh  Circuit,-~The  counties  of  Sangamon,  Macoupin,  Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield,  Illinois. 
Robert  B.  Shirley,  C-arlinvilie,  *• 

Owen  P.  Thompson,  Jacksonville,      " 

Eighth  Circuit — ^The  counties  of  Adams,  Sohuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

judges. 

John   C.  Broady,    Quincy,   Illinois. 
Harry  Higbee,  Pittsfteld,  ** 

Thomas  N.  Mehan,  Mason  City,  " 


Judges  of  the  Circuit  Couets, 


Ninth  Circuit^The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonoQ^  and  Fulton« 

JUDOBB. 

John  J.  Olenn,  Monmouth,  Illinois. 
Geokob  W.  Thompson,  Galeeburg,  " 
John  A.  Gray,  Canton,  ** 

Tenth  Circuit, — ^The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TazewelL 

JUDGES. 

Lesub  D.  PtTTBRBAUOH,  Peoria,  Illinois. 
Thomas  M.  Shaw,  Laoon,  " 

Nicholas  E.  Wobthington,  Peoria,*' 

Elecenih  Circuit—The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

CoLOSTiN  D.  Mtebs,  Bloomington,  Illmois. 
George  W.  Patton,  Pontiac,  ** 

John  H.  Moffbtt,  Paxton,  ** 

Tivelfth  Circuit. --The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 

DoRRANCB   DiBELL,  Joliet,  Illinois, 
Robert  W.  Hilscher.  Watseka,** 
John  Small,  Kankakee,  '' 

Thirteenth  Circuit.— The  counties  of  Bureau,  LaSalle  and  Grundy. 

JUDGES. 

Charles  Blanchard,  Ottawa,  Illinois 
Harvet  M.  Trimble,  Princeton,    *' 
Samuel  C.  Stough,  Morris,  " 

Fourteenth  Circuit.  —The  counties  of  Bock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bigelow,  Galva,  Illinois. 
WiLUAM  H.  Gest,  Rock  Island,  Illinois. 
Frank  D.  Ramsey,  Morrison, 


*< 


Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JX7DGES. 

John  D.  Crabtree,  Dixon,  Illinois. 
James  Shaw,  Mount  Carroll,     *' 
James  S.  Baume,  Galena,  ** 

Sixteenth   Circuit— The  counties  of  ECane,    DuPage,  DeKalb  and 
Kendall. 

JUDGES. 

Henry  B.  Wilus,  Elgin,  Illinois. 
Charles  A.  Bishop,  $vcamore,  Illinois. 
George  W.  Brown,  wheaton,       '* 

Seventeenth  Circuit.— The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JUDGES. 

John  C.  Garver,  Rockford,  Illinois. 
Charles  E.  Fuller,  Belvidere,  Illinois. 
Charles  H.  Donnelly,  Woodstock,  Illinois. 


8  Courts  of  Cook  County. 


COURTS  OF  COOK  COUNTY. 


The  State  constitution  recognizes  Ckx>k  county  as  one  judicial  circuit, 
and  establishes  the  Circuit  and  Superior  Courts  of  said  county.  The 
Criminal  Court  of  Cook  County  is  also  established  with  jurisdiction  of  a 
Circuit  Court  in  criminal  cases  only.  The  judges  of  the  Circuit  and 
Superior  Courts  are  judges,  ex^fflcio,  of  the  Criminal  Court 


CIRCUIT  COURT. 
Clerk — John  A.  Cook,  County  Building,  (Chicago. 

JUDGBS. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F,  Tuley,  Richard  W.  Clipford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

Francis  Adams,  Edmund  W.  Burke, 

Area  N.  Waterman,  Charles  G.  Neely. 

Elbridqr  Hanecy,  Frank  Baker, 

Oliver  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 
CLERK^Stephen  D.  GpfBn,  County  Building,  Cliicago. 

judges. 

Henry  M.  Shepard,  Arthur  H.  Chetlain, 

Theodore  Brentano,  Henry  V.  Freeman, 

Philip  Stein,  John  Barton  Payne, 

William  G.  Ewing,  Nathaniel  C.  Sears, 

Jonas  Hutchinson,  Farun  Q.  Ball, 

James  Goggin,  Joseph  £.  Gary, 
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Atlas  Farniture  Company  y.  E*  8.  Hlgglns  Carpet 

Company. 

1.  MsABURB  OF  DA1IAOE&— For  Defects  in  the  Quality  of  Goods  Sold,^ 
Where  goods  sold  prove  not  to  be  of  the  quality  bargained  for,  the  piu> 
chaser  is  entitled  to  recover  the  difference  between  the  contract  price  and 
the  market  value  of  the  goods  at  the  time  and  place  of  delivery. 

3.  iKSTBUcnoNS— ^nw  Without  Injury, -^k  party  to  a  suit  can  not 
complain,  on  appeal,  of  the  giving  or  refusal  of  instructions  on  an  issue 
upon  which  the  jury  found  in  his  favor,  as  the  verdict  is  conclusive  that 
he  was  not  harmed. 

Assninpsit,  on  a  promissory  note  and  on  the  common  counts.  Appeal 
from  the  Superior  Court  of  Cook  County;  the  Hon.  Philip  Steik,  Judge, 
presiding.  Heard  in  this  court  at  the  March  term,  1897.  Affirmed. 
Opinion  filed  August  5, 1897. 

Albert  N.  Eastmak,  attorney  for  appellant. 

Moses,  Eosenthal  &  Kennedy,  attorneys  for  appellee. 

Mb.  Justice  Sears  delivered  the  opinion  of  the  Ooubt. 

This  suit  was  brought  partly  upon  promissory  note,  and 
partly  upon  open  account  to  recover  the  purchase  price  of 
carpets  sold  by  appellee,  a  manufacturer,  to  appellant  a 
retailer. 

Vol.  LXXI  t  (^  • ) 


18  Appellate  Courts  op  Illinois. 

VoL«  71.]      Atlas  Furniture  Co.  v.  E.  S.  Higgins  Carpet  Co. 

The  defense  was  breach  of  warranty  as  to  quality  of  goods 
sold. 

The  amount  sued  for,  the  contract  price  of  the  goods,  was 
$1,398.04.  The  verdict  rendered  by  apjiellee  was  for  $900 
only.  It  is  thus  apparent  that  the  jury  found  upon  the  issue 
of  warranty  and  breach  thereof  in  favor  of  appellant. 

The  only  complaint  of  appellant  is^  in  substance,  that  the 
damages  awarded  for  such  breach  of  warranty  were  inade- 
quate. 

The  points,  as  presented  to  the  trial  court  upon  appel- 
lant's motion  for  a  new  trial,  and  considered  here  as  assign- 
ments of  error,  are : 

1st.  That  the  amount  of  the  verdict  is  not  supported  by 
the  evidence. 

2d.  That  defendant's  (appellant's)  refused  instructions, 
numbers  2  and  3,  should  have  been  given. 

3d.  That  plaintiffs  (appellees)  second  instruction  should 
not  have  been  given. 

The  evidence  presented  by  appellant  to  establish  damages 
resulting  from  breach  of  warranty,  was  perhaps  suflBcient 
to  support  the  conclusion  of  the  jury  as  to  inferior  quality 
of  the  goods,  but  was  lacking  in  any  definiteness  as  to 
amount  of  damages  resulting. 

A  portion  of  the  goods  were  returned  to  appellant  by  its 
customers.  Warren  C.  Noyes  testified  that  of  one  ship- 
ment, 720  yards  of  carpet  were  returned  by  customers.  Much 
complaint  is  made  of  loss  of  trade  by  reason  thereof;  but 
aside  from  this  speculative  damage  there  is  scant  evidence 
as  to  how  much  in  dollars  and  cents  appellant  was  damni- 
fied. 

Johnson  testified  that  the  carpets  wei*e  of  no  value  ^^  to 
our  trade.'* 

Warren  Noyes  testified  that  there  is  no  market  value  for 
such  carpets,  and  said,  ^^  We  could  use  all  that  came  back 
but  we  got  very  little  for  them." 

How  much  appellant  received  for  them  is  nowhere  dis- 
closed. 

He  also  testified  that  ^^  speaking  of  their  relative  value 
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as  they  came  to  the  office  first  and  when  they  came  back  " 
(returned  by  customers),  the  value  was  about  one-third. 

Charles  Noyes  testified  that  they  were  not  worth  any- 
thing "  to  our  house." 

Moran  testified  that  carpets,  such  as  the  one  exhibited  to 
him,  would  not  have  any  value. 

There  was  testimony  that  one  of  the  worst  of  the  carpets 
in  question,  after  having  been  returned  by  a  customer,  was 
sold  at  thirty  cents  per  yard.  What  the  purchase  price  of 
that  particular  cahpet  was,  when  sold  to  appellant,  does  not 
appear. 

From  such  evidence  the  jury  could  not  accurately  measure 
the  damage. 

If  the  appellee  complained  here  of  the  lack  of  definite 
evidence  to  support  the  award  of  damages  by  the  jury  for 
breach  of  warranty,  we  would  be  compelled  to  seriously 
question  its  sufficiency.  But  appellant,  if  it  has  received 
that  which  was  not  warranted  by  the  evidence  and  has  been 
deprived  of  nothing  to  which  it  was  entitled  under  the  evi- 
dence, can  not  be  heard  to  complain. 

The  second  instruction  for  appellant  refused,  related  only 
to  the  issue  of  warranty  and  breach  thereof.  Upon  that 
issue  the  jury  found  for  appellant,  and  hence  no  prejudice 
could  have  resulted  to  it  from  the  refusal. 

The  third  instruction  presented  by  appellant,  and  refused, 
incorrectlv  states  the  rule  as  to  measure  of  damaofes.  in 
that  it  substituted  actual  worth  at  the  time  of  purchase  for 
market  value  at  time  and  place  of  delivery.  Carpenter  v. 
First  Nat'l  Bank,  119  111.  353. 

The  second  instruction  given  for  appellee  can  not  be  com- 
plained of,  for  it  relates  only  to  the  issue  of  warranty  and 
the  verdict  is  conclusive  that  appellant  was  not  harmed. 

No  error  is  presented  which  could  have  worked  prejudice 
to  appellant. 

The  judgment  is  therefore  affirmed. 
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Montgomery  Ward  &  Company  t.  American  Trust  & 

Savings  Bank. 

1.  Possession— iSfecwrcd  by  Agreement  Does  Not  Operate  to  Perfect  a 
Defective  Title. — ^A  and  6  having  receipts  of  an  alleged  warehouseman 
for  the  same  property^  A  sued  out  a  writ  of  replevin  upon  which  a  paper 
levy  was  made,  actual  possession  of  the  goods  not  being  secured.  An 
agreement  was  then  made  that  the  properly  should  be  removed  to 
another  county  and  delivered  to  A,  and  that  B  should  institute  a  replevin 
suit  in  which  the  controversy  should  be  determined.  Ileldt  that  A 
acquired  no  superior  right  or  claim  by  what  took  place  under  this 
arrangement,  that  his  possession  secured  under  it  did  not  tend  to  perfect 
his  title  under  his  receipt,  and  that  the  rights  of  the  parties  must  be 
determined  with  reference  to  the  facts  as  they  stood  before  the  agree- 
ment was  made. 

2.  Warehouse  Receipts— JFbr  Goods  Not  In  Esse,— A  warehouse 
receipt  is  of  no  validity  as  to  goods  not  in  esse  at  the  time  it  is  given. 

3.  Same— Holder  of  Senior  Receipt  Entitled  to  Preference. — As 
between  two  persons  holding  warehouse  receipts  for  the  same  goods  the 
one  holding  the  receipt  of  prior  date  is  entitled  to  the  goods. 

4.  Same— Issued  by  Persons  Not  Public  Warehousemen. — The  posses- 
sion of  a  warehouse  receipt  for  merchandise,  although  issued  by  one 
not  a  public  warehouseman  under  the  statute,  is  by  custom,  at  least  as 
to  articles  difficult  of  delivery,  equivalent  to  the  possession  of  tlie  prop- 
erty itself.  The  issuance  of  such  a  receipt  amounts  to  a  symbolical 
delivery  of  the  goods  described  in  it  and  possession  of  it  is  equivalent  to 
the  possession  of  the  goods  described  so  far  as  they  are  in  esse  when  the 
receipt  is  given. 

5.  Sales— Fendor  Must  Jtave  Title. — It  is  a  general  rule  of  law,  sanc- 
tioned by  common  sense,  that  no  man  can  by  his  sale  transfer  to  another 
the  right  of  ownership  of  a  thing  wherein  he  himself  has  no  right  of 
jpToperty. 

BepleTln. — Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Abner  Smith,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1897.    Reversed  and  remanded.    Opinion  filed  August  6,  1897. 

Merrick,  Evans  &  Whitnet,  attorneys  for  appellant. 

The  change  in  possession  of  the  goods  in  question  on  or 
before  June  25th  and  August  12th,  respectively,  from  the 
Foundry  &  Machine  Company  to  the  Light  &  Power  Com- 
pany, together  with  the  delivery  to  appellant  of  the  ware- 
bouse  receipts  of  June  25th  and  August  1 2th,  respectively, 
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was  good  against  all  subsequent  purchasers  and  creditors  of 
the  Foundry  &  Machine  Company.  Benjamin  on  Sales,  *p, 
302;  Kohde  V.  Thwaites,  6  B.  &  C,  388;  Burton  v.  Curyea, 
40  IlL  320;  Leonard  v.  Dunton,  51  IlL  482;  Broad  well  v. 
Howard,  77  111.  305;  Wilson  v.  Pearson,  20  111.  81;  Statute 
of  Frauds,  Sec.  5. 

After  appellant  had  procured  the  change  of  possession  of 
the  goods  in  question  from  the  Foundry  &  Machine  Com- 
pany to  the  Light  &  Power  Company,  both  being  separate 
and  distinct  corporations,  duly  organized  under  the  laws  of 
the  State  of  Illinois,  its  title  to  such  property  could  not  be 
affected  by  any  subsequent  connivance  or  collusion  betweJen 
said  corporations  unless  the  same  is  brought  to  the  knowl- 
edge of  appellant.  Statute  of  Frauds,  Sec.  5;  Ewing  v. 
Runkle,  20  111.  449;  Reynolds  v.  Patterson,  4  111.  App.  183; 
Seaton  v.  Ruflf,  29  111.  App.  235;  Brown  v.  Riley,  22  111.  45; 
Bowden  v.  Bowden,  76  111.  143;  Wright  v.  Grover,  27  111. 
426;  Powers  v.  Green,  14  111.  386;  Read  v.  Wilson,  22  111. 
377. 

The  warehouse  receipt  of  July  17th  to  appellee  is  void. 
Burton  v.  Curyea,  40  111.  320;  Montague  v.  Ficklin,  18  111. 
App.  99;  Tiedeman  on  Sales,  Sec.  318;  Lickbarrow  v.  Mason, 
1  Smith  Leading  Cases,  Pt.  2, 1197;  Jfemo  dot  quod  non 
habetf  Broom's  Maxims,  455. 

This  case  is  governed  by  the  rules  of  law  relating  to  ware- 
house receipts  and  the  passing  of  title  to  property  thereby. 
Rev.  Stat.,  Chap.  114,  on  Warehouses,  Sees.  2  and  24;  Broad- 
well  V.  Howard,  77  III.  305;  Smith's  Lead.  Cases,  Vol.  1,  Part 
2d  (7  Am.  Ed.),  1197;  Western  Union  R.  R.  Co.  v.  Wagner, 
65  111.  197;  Northrop  v.  First  Nat  Bank,  27  111.  App.  527, 
529. 

MoBAN,  Kraus  &  Mater,  attorneys  for  appellee. 

Mr.  Justice  Windes  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  replevin  brought  by  appellant,  the 
contest  in  which  was  as  to  the  right  to  the  possession  of 
and  title  to  certain  a^cultural  implements  claimed  by  each 
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of  the  parties  hereto,  under  different  warehouse  receipts  to 
them  respectively  issued. 

On  April  11, 1896,  the  Sycamore  Foundry  &  Machine 
Company,  a  corporation  doing  business  at  Sycamore,  DeKalb 
County,  Illinois,  obtained  from  plaintiff  an  order  for  the 
manufacture  of  various  agricultural  implements.  The  goods 
were  to  be  properly  stenciled  with  the  name  of  Montgomery 
Ward  &  Company,  and  to  be  ready  and  paid  for  September 
1,  1896.  It  was  evidently  in  the  contemplation  of  the 
parties  to  such  order,  that  at  least  a  portion  of  the  goods 
might  be  ready  for  shipment  and  shipped  prior  to  Septem- 
ber Ist. 

Early  in  June,  1896,  the  Sycamore  Foundry  &  Machine 
Company  requested  appellant  to  take  the  portion  of  the 
goods  then  manufactured,  and  pay  cash  therefor,  and  in 
consideration  of  a  discount,  appellant  agreed  to  take  and 
pay  cash  for  the  goods  then  manufactured,  provided  the 
Foundry  &  Machine  Company  would,  at  its  expense,  place 
the  same  in  the  possession  of  a  third  party,  and  have  such 
third  party  issue  a  warehouse  receipt  therefor,  and  would 
procure  insurance  on  the  goods  for  the  benefit  of  appellant. 

On  June  25,  1896,  the  Sycamore  Foundry  &  Machine 
Company  delivered,  to  appellant  a  warehouse  receipt  from 
the  Sycamore  Light  &  Power  Company,  also  a  corporation 
doing  business  at  Sycamore,  and  at  the  same  time  the 
Foundry  &  Machine  Company  delivered  to  plaintiff  two 
policies  of  insurance,  covering  the  goods  in  question,  loss 
payable  to  the  Foundry  &  Machine  Company  and  appellant, 
as  their  interests  might  appear. 

Appellant  about  that  date  paid  for  the  goods  mentioned 
in  the  said  warehouse  receipt,  the  price  agreed  upon  in  the 
order  for  their  manufacture,  less  a  discount  allowed  to  it  by 
reason  of  its  advance  payment. 

About  the  12th  of  August,  1896,  the  balance  of  the  goods 
mentioned  in  the  original  order  were  completed,  and  in 
pursuance  of  the  agreement  to  take  them  upon  completion, 
appellant  paid  for  the  remainder  of  the  goods  on  August 
13th  and  14th,  and  received  for  them  from  the  Sycamore 
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Foundry  &  Machine  Company  a  warehouse  receipt  made  by 
the  Sycamore  Light  &  Power  Company,  and  also  a  policy 
of  insurance,  loss  payable,  like  the  previous  one,  to  appellant 
and  the  Sycamore  Foundry  &  Machine  Company,  as  their 
interests  might  appear. 

On  May  14,  1806,  Harvey  S.  Hayden,  then  the  president 
of  the  Foundry  &  Machine  Company,  applied  to  appellee 
for  a  loan  of  $2,500  to  meet  the  pay-roll  of  the  Foundry  & 
Machine  Company  due  the  next  day.  Thereupon  appellee 
loaned  $2,500  on  the  note  of  Hayden  Brothers.  The  pro- 
ceeds of  this  loan  were  immediately  turned  over  to  the 
Foundry  &  Machine  Company.  This  note  of  Hayden 
Brothers  matured  June  1st,  and  was  then  renewed  for  thirty 
days;  at  the  maturity  of  that  note,  it  was  renewed  until 
July  20th. 

Frank  C.  Patten  was  at  this  time  the  vice-president  of 
the  Foundry  &  Machine  Company,  and  also  one  of  the 
directors  of  the  Light  &  Power  Company.  He  and  Hay- 
den arranged  that  Hayden  should  endeavor  to  obtain  from 
appellee  $1,500  as  an  additional  loan,  and  also  an  extension 
of  the  $2,500  note  of  Hayden  Brothers  until  September  1st, 
and  that  to  do  so  the  order  for  goods  to  be  manufactured, 
given  by  appellant  April  11, 1896,  together  with  a  ware- 
house receipt  for  the  goods  covered  by  that  order,  should 
be  given  to  appellee  as  security.  Thereupon  Hayden  took 
the  order  made  by  appellant,  April  11th,  and  procured  from 
appellee  an  additional  loan  of  $1,500,  and  an  extension  of 
the  loan  of  $2,500  to  September  1st,  on  the  note  of  Hayden 
Brothers,  that  being  the  date  when  the  goods  covered  by 
the  order  of  appellant  were  to  be  paid  for.  This. additional 
loan  and  the  extension  were  made  by  appellee  on  condition 
that  the  order  of  April  11th,  made  by  appellant,  and  a  ware- 
house receipt  for  the  goods  covered  by  that  order,  and  fire 
insurance  policies  covering  these  goods,  should  be  delivered 
to  appellee  as  security  for  said  loan,  and  on  July  17,  1896, 
this  was  done,  the  Light  &  Power  Company  issuing  the 
warehouse  receipt  A  few  days  prior  to  August  29,  1896, 
an  execution  for  a  small  amount,  against  the  Sycamore 
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Foundry  <&  Machine  Company,  was  placed  in  the  hands  of 
the  sheriff  of  DeKalb  county,  and  the  sheriff  made  a  paper 
levy  on  the  goods  in  controversy  in  this  suit,  but  did  not 
take  actual  possession  of  said  goods.  On  August  29,  1896, 
the  Sycamore  Foundry  &  Machine  Company  made,  in  the 
County  Court  of  DeEalb  County,  a  voluntary  assignment 
for  the  benefit  of  its  creditors.  On  September  2,  1896, 
appellee  sued  out  a  writ  of  replevin  against  the  sheriff, 
describing  in  the  writ  the  goods  in  controversy  in  this  suit, 
covered  by  its  warehouse  receipt,  given  to  it  as  afore- 
said. 

On  September  2,  1896,  it  placed  said  writ  of  replevin 
in  the  hands  of  the  coroner  of  DeEalb  County,  who  also 
made  a  paper  levy,  and  served  it  by  reading,  but  did  not 
take  actual  possession  of  the  goods. 

A  few  days  thereafter  the  attorney  for  appellant  called 
upon  the  president  of  appellee,  and  after  some  negotiations, 
stipulated  with  the  attorneys  for  appellee  that  steps  should 
be  taken  to  remove  any  liens  existing  in  favor  of  the  execu- 
tion creditors  at  Sycamore,  or  in  favor  of  the  assignee,  if 
any,  and  for  an  arrangement  for  having  the  goods  sent  to 
Chicago,  so  that  the  right  of  property  as  between  the 
parties  might  be  tried  in  Chicago.  This  resulted  in  the  writ- 
ing, by  the  attorneys  for  appellee  to  their  correspondents  at 
Sycamore,  who  had  immediate  charge  of  the  replevin  suit 
there  brought  on  behalf  of  appellee,  of  the  following  letter : 

"  Chicago,  Oct.  7,  1 896. 
Messrs.  Jones  &  Eogers,  Sycamore,  111. 

Deab  Sirs  :  As  we  are  virtually  in  possession  of  the 
property  in  controversy  between  the  American  Trust  & 
Savings  Bank  and  Montgomery  Ward  &  Company,  and  as 
it  is  desired  by  us  as  well  as  by  Mr.  Merrick,  attorney  for 
Montgomery  Ward  &  Company,  that  whatever  litigation, 
if  any,  there  may  be  between  us,  as  to  the  right  of  property, 
shall  be  conducted  in  Cook  county,  we  have  come  to  this 
understanding:  The  property  replevied  by  us  shall  be 
turned  over  to  Mr.  Jennison  on  behalf  of  the  American 
Trust  &  Savings  Bank,  you  to  obtain  an  order  from   the 
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County  Court  permitting  the  assignee  to  turn  it  over,  the 
replevin  writ  to  be  returned  "No  property  found."  The 
goods  are  to  be  shipped  here  at  once  to  the  American 
Trust  &  Savings  Bank  by  Mr.  Jennison,  so  that  if  Mont- 
gomery Ward  &  Company  desire  to  replevy  the  same  from 
us,  they  may  be  able  to  do  so  here  without  delay,  that  the 
case  may  be  tried  here. 

By  kindly  carrying  out  these  instructions  strictly  you  will 

oblige, 

Tours  very  truly, 

MoRAir,  Kbaus  &  Mayeb. 

P.  S.  We  understand  that  the  execution  and  attachment 
creditors  make  no  claim  to  the  goods.  We  also  prefer  to 
litigate  with  Montgomery  Ward  &  Company  here. 

M.,  K  &  M." 

The  attorney  for  appellant  and  an  agent  of  appellee  then 
went  to  Sycamore,  obtained  an  order  from  the  County 
Court  releasing  any  claim  of  the  assignee,  made  an  arrange- 
ment with  reference  to  the  shipping  of  the  goods  to  Chicago, 
which  upon  their  arrival  here  were  deliverd  to  appellee; 
whereupon  appellant  demanded  from  appelJee  the  goods, 
which  demand  being  in  writing  was  refused;  appellant 
brought  a  replevin  suit  in  Cook  County  for  said  goods. 

The  question  of  fact  involved  in  this  case  is :  Did  the 
Sycamore  Foundry  and  Machine  Company,  the  manufact- 
urer of  the  goods  upon  the  order  of  appellant,  part  with  the 
possession  of  the  goods  under  any  arrangement  by  it  made 
with  appellant?  Appellant  claims  that  the  goods  in  ques- 
tion were  by  the  Sycamore  Foundry  &  Machine  Company 
delivered  to  the  Sycamore  Light  &  Power  Company  as  a 
warehouseman,  and  that  such. last  named  company,  as  such 
warehouseman,  issued  its  warehouse  receipts  for  such  goods, 
and  that  such  receipts  were  given  to  appellant  upon  its 
paying  for  such  goods;  and  that  thereby  such  goods  were, 
by  the  Light  &  Power  Company,  held  in  trust  for  appel- 
lant, to  be  surrendered  to  it  upon  the  production  of  such 
warehouse  receipts. 

Appellee  claims  that  the  Sycamore  Foundry  &  Machine 
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Company  never  parted  with  such  goods;  that  while  the 
Sycamore  Foundry  &  Machine  Company  and  the  Sycamore 
Light  &  Power  Company  were  technically  distinct  cor. 
porations,  yet  in  reality  they  were  one  and  the  same,  the 
Light  &  Power  Company  being  a  mere  creature  and  depend- 
ent of  the  Foundry  &  Machine  Company,  and  that  appellee 
not  having  notice  of  any  of  the  rights  claimed  by  appellant, 
obtained  the  warehouse  receipt  given  to  it,  appellee,  July  17, 
1896,  upon  a  loan  to  the  Sycamore  Foundry  &  Machine 
Company  of  the  sum  of  $4,000,  and  that  thereafter  the 
actual  custody  and  possession  of  said  goods  never  having 
been  taken  from  said  Sycamore  Foundry  &  Machine  Com- 
pany, or,  if  taken,  being  in  the  custody  of  the  sheriff  of 
DeKalb  county,  under  the  execution  against  the  Foundry 
&  Machine  Company  to  said  sheriff  delivered,  it,  appellee, 
sued  out  its  writ  of  replevin  for  said  goods,  and  placed  the 
same  in  the  hands  of  the  coroner  of  DeKalb  county.  Appel- 
lee claims  that  thus  it  became  virtually  in  possession  of  said 
goods,  and  that  appellant,  recognizing  this,  and  both  parties 
desiring  that  the  litigation  as  to  the  right  to  the  possession 
of  said  goods  should  be  conducted  in  Cook  county,  an 
arrangement  between  appellant  and  appellee  was  made  by 
which  said  goods  were  brought  to  this  county  and  delivered 
to  appellee;  and  the  question  as  to  their  respective  rights 
was  to  be  settled  by  a  replevin  suit  in  Cook  county,  pursuant 
to  which  arrangement  this  suit  was  begun. 

The  Circuit  Court  of  this  county,  in  which  this  action  was 
brought,  a  jury  having  been  waived,  found  that  appellee 
w^as  entitled  to  the  custody  of  such  goods,  which  finding 
may  be  justified  only  under  the  conclusion,  if  such  there 
was  of  the  court,  that  while  none  of  the  warehouse  receipts 
were  good  as  against  hona  fide  creditors  or  purchasers  of 
the  Foundry  «fe  Machine  Company,  that  appellee,  under  its 
right  as  against  the  Foundry  &  Machine  Company  to  the 
possession  of  such  goods,  obtained  actual  possession  of  the 
same,  and  thereby,  made  its  claim,  which  theretofore  was 
good  only  as  against  the  Foundry  &  Machine  Company, 
good  as  against  all  the  world,  to  the  extent  of  its  lien  to 
secure  the  payment  of  the  loan  of  $4,000  by  it  made. 
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It  can  not  be  disputed  but  that  appellant  had,  as  against 
the  Foundry  &  Machine  Company,  by  its  advance  payment 
for  the  goods,  become  entitled  to  the  possession  thereof. 
The  contest  in  this  case  is  not  as  to  the  rights  of  the  Foun- 
dry &  Machine  Company  as  against  appellant,  but  as  to  the 
rights  of  one  of  its  creditors,  who  obtained  a  right  of  pos- 
session of  said  goods  as  against  the  Foundry  &  Machine 
Company,  as  against  appellant;  which  right,  it  has  been 
found  by  the  Circuit  Court,  appellee  perfected  as  against 
all  the  world  by  obtaining  the  actual  possession  of  such 
goods,  by  agreement  with  appellant,  however,  and  for  the 
very  purpose,  in  this  suit,  of  settling  the  conflicting  ricfhts 
of  appellant  and  appellee. 

That  contention  can  not  be  maintained.  The  rights  of 
appellant  and  appellee,  all  claims  of  the  assignee  of  the 
Foundry  &  Machine  Company,  and  of  the  sheritf  under  the 
execution  against  the  Foundry  &  Machine  Company  having 
been  released,  must  be  determined  on  the  basis  on  which 
they  stood  October  7,  1896,  when  the  letter  of  appellee's 
counsel  of  that  date  was  written,  in  which  it  is  stated  the 
goods  in  question  were  then  in  controversy  between  appel- 
lee and  appellant,  and  pursuant  to  which  and  arrangements 
with  appellant's  counsel,  the  goods  were  shipped  to  Chicago. 
Appellee  and  appellant  under  this  arrangement  joined  in  a 
petition  to  the  County  Court  of  DeKalb  county,  in  which 
it  is  stated  they  both  claimed  the  property;  the  County 
Court  so  ordercKl  and  directed  the  assignee  not  to  interfere 
with  the  possession  of  the  property;  the  replevin  writ  in 
favor  of  appellee  was  returned  "  no  property  found,"  and 
thereafter  representatives  of  appellee  and  appellant  acting 
together  had  the  goods  shipped  to  Chicago,  appellant's 
counsel  agreeing  to  pay  the  freight. 

It  needs  no  citation  of  authority  to  show  that  appellee 
acquired  no  superior  right  or  claim  by  what  took  place 
under  these  amicable  arrangements.  Prior  to  these  arrange- 
ments, neither  appellee  nor  appellant  had  the  actual,  or  any 
possession  of  the  goods,  unless  the  possession  of  the  Light 
&  Power  Company  was  such  possession— that  is,  unless 
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the  issuance  of  the  warehouse  receipts,  coupled  with  the 
transactions  of  the  parties,  was  a  symbolical  delivery  of  the 
goods,  or  the  actual  possession  passed  from  the  Foundry  & 
Machine  Company  to  the  Light  &  Power  Company,  by  vir- 
tue of  the  transactions  between  the  several  parties  and 
what  took  place  with  reference  to  the  goods  themselves, 
thus  making  the  Light  &  Power  Company  the  bailee  for 
appellee  or  appellant. 

The  evidence  in  the  record  shows  that  the  goods  described 
in  the  warehouse  receipt  of  June  25,  1896,  had  been  com- 
pleted and  were  in  the  warehouse,  the  title  of  which  was  in 
the  Light  &  Power  Company  prior  to  that  date,  and  were 
on  that  date  or  before  paid  for  by  appellant. 

On  July  17,  1896,  what  goods  had  been  completed  and 
placed  in  this  warehouse,  besides  the  goods  described  in 
the  receipt  of  June  25,  1896,  is  not  clear  from  the  evidence, 
but  there  is  evidence  tending  to  prove  that  some  of  the 
goods  described  in  appellee's  receipt,  not  covered  by  the 
receipt  of  June  25,  1896,  were  completed  and  in  the  ware- 
house at  the  time  appellee's  receipt  was  given.  The  evi- 
dence is  also  clear  that  when  appellant  received  its  receipt 
of  August  12,  1896,  all  the  goods  described  in  it  had  there- 
tofore been  completed  and  placed  in  the  warehouse. 
Appellee's  receipt  covers  all  the  goods  cbntained  in  both 
appellant's  receipts. 

Art.  13,  Sec.  1  of  the  Constitution,  declares,  "All  elevators 
or  storehouses  where  grain  or  other  property  is  stored  for  a 
compensation,  whether  the  property  stored  be  kept  separate 
or  not,  are  declared  to  be  public  warehouses." 

Ch.  114,  Sec.  1,  divides  public  warehouses  as  defined  by 
the  Constitution,  into  three  classes.  A,  B  and  C,  and  it  is 
conceded  that  if  the  warehouse  of  the  Light  &  Power  Com- 
pany is  a  public  warehouse,  it  comes  under  Class  C,  whioh 
is  stated  by  the  statute  (Sec.  2),  "  shall  embrace  all  other 
warehouses  or  places  where  property  of  any  kind  is  stored 
for  a  consideration." 

Both  the  Constitution  and  the  statute  clearly  contemplate 
that  no  place  of  storage  shall  be  considered  a  public  ware- 
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honse,  unless  it  be  condactod  by  one  in  the  business  of 
receiving  goods  for  storage  for  a  consideration. 

It  is  conceded  that  under  its  charter  the  Light  &  Power 
Compan}'^  was  not  authorized  to  do  a  storage  business,  and 
that  it  in  fact  did  not  engage  in  that  business  as  a  business, 
nor  is  it  shown  that  it  at  any  time  received  goods  for  storage 
for  a  consideration,  unless  that  may  be  inferred  from  the 
receipt  of  appellee,  which  contains  the  words  '^  upon  the 
surrender  of  this  certificate  and  payment  of  charges." 

We  are  therefore  of  opinion  that  the  warehouse  of  the 
Light  &  Power  Company  was  not  a  public  warehouse 
within  the  meaning  of  the  laws  of  this  State,  and  that  the 
receipts  of  both  appellant  and  appellee  are  of  no  more  valid- 
ity or  binding  force,  so  far  as  giving  title  to  the  holder 
thereof  is  concerned,  than  the  receipt  of  any  private  individ- 
ual. But  if  these  receipts  are  warehouse  receipts  within 
the  meaning  of  the  statute,  then  the  receipt  of  appellee  is 
of  no  validity,  to  the  extent  of  the  goods  not  in  esse  af^the 
time  it  was  given,  and  as  to  the  goods  contained  in  it,  and 
also  in  the  prior  receipt  of  June  25, 1896,  held  by  appellant, 
would  not  be  good  as  against  appellant.  Union  Trust  Co. 
V.  Trumbull,  187  111.  146-173. 

Appellant  holds  two  receipts,  which  on  their  face  state 
the  goods  are  "  held  subject  to  the  order  of  Montgomery 
Ward  &  Co.  only."  Appellee's  receipt  shows  the  receipt 
of  goods  from  the  Foundry  &  Machine  Company  deliver- 
able to  its  order,  and  indorsed  in  blank  by  the  Foundry 
&  Machine  Company.  A  part  of  the  goods  described  in 
the  receipt  were  not  in  existence  when  the  receipt  was 
given,  and  as  to  these  it  must  be  a  nullity. 

As  appellee  got  no  possession  of  the  goods,  nor  any  right 
to  their  possession  superior  to  appellant  by  virtue  of  its 
loan  of  money,  it  has  no  claim,  at  least  to  the  goods  for 
which  appellant  paid,  on  June  25,  1896,  nor  as  to  those  not 
in  existence  July  17,  1896. 

In  Fawcett  v.  Osborn,  32  111.  424,  the  Supreme  Court 
said  (and  it  is  quoted  with  approval  in  the  Burton  case, 
infra):  "  We  apprehend  no  well  considered  case  can  be  found 
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in  the  books,  where  a  party  has  been  deprived  of  his  prop- 
erty  without  his  consent,  or  where  a  party  selling  has  been 
adjudged  competent  to  convey  to  a  purchaser  a  better  title 
than  he  himself  possessed. 

The  general  rule  of  law,  sanctioned  by  common  sense,  is, 
that  no  man  can,  by  his  sale,  transfer  to  another  the  right 
of  ownership  in  a  thing  wherein  he  himself  had  not  the 
right  of  property,"  except  in  certain  cases  specified,  not  here 
applicable. 

When  appellant  paid  the  money  June  25,  1S96,  and  the 
receipt  of  that  date  was  given,  it  was  the  intention  of  both 
parties  that  the  right  of  property  should  pass  to  appellant, 
and  that  without  reference  to  whether  the  receipt  was  a 
valid  warehouse  receipt  or  not,  and  if  the  Light  &  Power 
Company  did  not  become  the  bailee  of  appellant,  the 
Foundry  &  Machine  Company  did.  and  it  had  no  title 
which  it  could  convey  to  appellee,  under  the  circumstances 
shown  in  this  case.  Burton  v.  Curyea,  40  111.  332,  and 
cases  cited;  Fawcett  v.  Osbom,  32  111.  424,  and  cases  cited. 

If  the  principle  announced  in  the  Fawcett  case  is  law,  it 
is  immaterial  in  this  case  whether  the  Light  &  Power  Com- 
pany was  the  agent  of  the  Foundry  &  Machine  Company  or 
not;  the  latter,  by  its  dealings  with  appellant,  rendered  itself 
powerless  to  convey  a  good  title  toappellee — unless  appellant 
had  notice  of  a  fraudulent  intent  of  the  Foundry  &  Machine 
Company,  and  that  is  nowhere  contended  or  shown.  The 
question  in  that  connection  is,  which  of  two  innocent  per- 
sons, neither  of  whom  got  possession  of  the  property,  should 
sufiFer.  Appellant  had  no  notice  but  that  the  Light  & 
Power  Company  was  a  wholly  separate  and  distinct  entity 
from  the  Foundry  &  Machine  Company,  which  in  law  it 
was,  however  the  fact  may  be,  and  is  in  no  way  to  blame 
for  the  fraud,  if  there  be  fraud,  of  the  Foundry  &  Machine 
Company  in  pledging  the  goods  to  appellee.  We  think  that 
the  Light  &  Power  Company  should  be  held,  for  the  pur- 
poses of  this  case,  the  bailee  of  appellant,  not  the  agent  of 
appellee,  and  that  the  possession  of  the  goods  in  question 
was  held  by  the  Light  &  Power  Company  for  appellant, 
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at  least  so  far  as  concerns  those  described  in  the  receipt  of 
June  25,  1896,  and  those  in  the  receipt  of  August  12, 1896, 
which  were  not  in  esse  on  July  17,  1896.  Rev.  Stats.,  Ch. 
59,  Sees.  4  and  5;  Ewing  v.  Eunkle,  20  III.  449-460;  Brown 
V.  Riley,  22  111.  45-51;  Reynolds  v.  Patterson  4  111.  App. 
184;  Seaton  v.  Ruflf,  29  Id.  235. 

But  if  this  view  should  not  be  tenable,  we  think  that 
while  the  receipts  are  not  warehouse  receipts,  within  the 
meaning  of  the  statute,  still  they  are  an  acknowledgment  by 
the  person  giving  them  that  he  has  received  merchandise, 
and  from  whom  and  on  whose  account  and  usage,  at  least 
as  to  articles  difficult  of  delivery,  has  made  the  possession 
of  such  documents  equivalent  to  the  possession  of  the  prop- 
erty  itself.  They  amount  to  a  symbolical  delivery  of  the 
goods  described  in  them.  The  possession  of  these  receipts 
was  equivalent  to  the  possession  of  the  goods  described  in 
them,  so  far  as  the  goods  were  in  esse  when  the  receipts 
were  given.  Lickbarrow  v.  Mason,  1  Smith's  L.  Cases,  pt. 
2,  1197;  Western  Union  R.  R.  Co.  v.  Wagner,  65  111.  197; 
Spangler  v.  Butterfield,  6  Col.  856,  and  cases  cited;  Korthop 
V.  First  Nat.  Bk.,  27  111.  App.  529;  Durr  v.  Hervey,  44  Ark. 
306;  Puckett  v.  Reed,  31  Ark.  131,  and  cases  cited;  Glasgow 
V.  Nicholson,  25  Mo.  30;  Waller  v.  Parker,  5  Cald.  476; 
Planters,  etc.,  Co.  v.  Merchants,  etc.,  Bank,  3  S.  E.  Rep.  328; 
Baltimore  &  Ohio  R.  R.  Co  v.  Wilkens,  44  Md.  11-27;  Ben- 
jamin on  Sales,  Bk.  1,  part  2,  Sees.  172,  et  seq. 

Inasmuch  as  the  evidence  fails  to  show  that  all  the  goods 
included  in  appellee's  receipt  of  July  17,  1896,  were  in 
existence  at  that  time,  the  cause  is  reversed  and  remanded 
for  a  new  trial. 
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1.  Appellate  Court  Practice— jByrorx  not  Argued  Deemed  Aban- 
doned.— ^An  aflsignment  of  error  which  is  not  referred  to  in  the  briefs 
will  be  deemed  abandoned  and  will  not  be  considered  by  this  court. 

3.  Practice— JfcfoiioTW  for  New  TricU  and  in  Arrest  of  Judgment — 
A  motion  for  a  new  trial  should  precede  a  motion  in  arrest  of  judgment, 
and  when  a  motion  in  arrest  is  first  heard  and  determined  it  is  pre- 
sumed that  the  motion  for  a  new  trial  has  been  abandoned. 

8.  Same — Waiver  of  Objections, — ^Where  no  exception  is  taken  to  the 
overruling  of  an  objection  to  evidence,  at  the  time  it  was  ofifered,  the 
objection  must  be  regarded  as  waived,  and  an  instruction  asking  that 
the  evidence  be  excluded  from  the  consideration  of  the  jury  should  be 
refused. 

4.  Verdicts— Af  Wliat  Time  they  May  be  Beoeived.^lt  is  not  error 
for  the  judge  to  receive  the  verdict  of  the  jury  in  an  interval  between 
the  adjournment  of  the  court  and  the  iinie  set  for  it  to  meet  again  in 
pursuance  of  such  adjournment  The  reception  of  the  verdict  is  a  mere 
ministerial  act. 

5.  Negugencb— iin  Instruction  in  Regard  to.  Considered, — An  in- 
struction in  a  personal  injury  case  informing  the  jury  that  the  defend- 
ant could  not  recover  if  he  "  had  actual  timely  notice  of  the  approach 
of  the  engine  which  struck  him,"  was  modified  by  adding  '*  that  is, 
sufficient  notice  to  enable  him  to  get  out  of  the  way  by  the  exercise  of 
ordinary  care."    Held,  that  the  modification  was  properly  made. 

6.  Same — A  Question  for  the  Jury. — Whether  the  plaintiff  in  a  per- 
sonal injury  suit  was  himself  negligent,  under  the  circumstances  dis- 
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closed  by  the  evidence,  is  a  question  for  the  jury  and  not  for  the  court 
to  determine,  and  an  instruction  telling  the  jury  that  certain  facts,  if 
proved,  amount  to  negligence  may  properly  be  modified  so  as  to  tell 
them  that  such  facts  should  be  considered  in  connection  with  the  other 
evidence  in  the  case  in  determining  the  question  of  negligence. 

7.  Railroads— Ordinances  Regulating  Speed  of  Trains  and  Requir- 
ing the  Hinging  of  a  Bell. — ^The  fact  that  a  person  alleged  to  have  been 
injured  through  the  negligence  of  a  railroad  company,  was  an  employe 
of  such  company,  and  was  working  in  its  private  grounds  at  the  time 
of  the  accident,  does  not  exclude  him  from  the  benefits  of  a  city  ordi- 
nance regulating  the  speed  of  trains  and  requiring  a  bell  to  be  rung 
constantly  while  a  train  is  moving  within  the  limits  of  the  city. 

Trespass  on  the  Case.— Death  from  n^ligent  act.  Appeal  from 
the  City  Court  of  East  St.  Louis;  the  Hon.  Alonzo  D.  Wilderman,  Judge 
presiding.  Heard  in  this  court  at  the  February  term,  1897.  Afiirmed. 
Opinion  filed  September  10,  1897. 

Charles  W.  Thomas,  attorney  for  appellant. 

Jesse  M.  Freels  and  A.  B.  Taylor,  attorneys  for  appellee. 

Me.  Justioe  Biqelow  delivered  the  opinion  of  the 
Court. 

This  is  an  action  on  the  case  brought  by  appellee,  in  the 
City  Court  of  East  St.  Louis  to  recover  damages  for  the 
alleged  negligence  of  appellant,  in  injuring  and  causing  the 
death  of  Joseph  F.  Newland,  appellee's  intestate. 

There  is  but  one  count  in  the  declaration,  and  the  negli- 
gence of  the  defendant  alleged  therein  is,  that  while 
plain tifTs  intestate  was  engaged  in  making  a  drain  for 
defendant,  under  defendant's  road-bed,  in  the  city  of  East 
St.  Louis,  and  while  in  the  exercise  of  due  care  and  dili- 
gence, defendant's  engineer,  in  charge  of  its  engine  and 
freight  cars,  on  the  19th  day  of  October,  1891,  negligently 
and  carelessly  ran  said  engine  with  great  force  and  violence 
against  and  upon  the  said  Joseph  F.  Newland,  thereby 
inflicting  such  injuries  to  his  leg  and  body  that  he  died 
five  days  thereafter;  that  Newland  was  not  a  fellow-servant 
with  defendant's  servants  in  charge  of  the  train ;  that  an 
ordinance  of  the  city  of  East  St.  Louis  prohibited  the 
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running  of  said  engine  and  cars  within  the  limits  of  the  city 
at  a  rate  of  speed  exceeding  six  miles  an  hoar,  and  further 
required  the  bell  of  such  engine  to  be  constantly  rung 
while  moving  within  the  limits  of  the  city ;  that  said  engine 
and  cars  were,  at  the  time  of  the  injury,  being  run  at  a 
speed  exceeding  six  miles  an  hour,  and  that  the  bell  of  the 
engine  was  not  rung. 

PlaintiflE  recovered  a  verdict  and  judgment  for  $3,500. 

The  case  has  been  here  twice  before,  and  is  reported  in 
58  III.  App.  69,  and  65  111.  App.  345. 

There  is  more  and  different  evidence  in  the  record  now 
than  in  the  first  record,  when  the  judgment  of  the  court 
below,  in  favor  of  appellee,  was  reversed,  because  the  ver- 
dict of  the  jury  was  against  the  weight  of  the  evidence. 

At  the  close  of  plaintiff's  evidence  in  chief,  the  defendant 
moved  the  court  to  instruct  the  jury  to  find  the  defendant 
not  guilty,  which,  being  overruled,  was  again  renewed,  at 
the  close  of  the  evidence,  with  a  like  result,  and  defendant 
excepted. 

The  jury  were  instructed  and  retired  early  in  the  evening, 
when  the  court  adjourned  until  9  o'clock  the  following 
morning;  but  about  10  o'clock  in  the  evening,  the  jury 
having  agreed,  the  court  reconvened,  without  the  presence 
of  the  clerk,  or  defendant's  counsel,  and  received  the  verdict 
of  the  jury;  whereupon  the  court  adjourned  as  before,  and 
the  jury  separated.  The  defendant  then  filed  a  motion  in 
arrest  of  judgment,  which  was  overruled  by  the  court,  and 
the  defendant  excepted.  The  defendant  then  filed  a  motion 
for  a  new  trial,  which  the  court  denied,  and  defendant 
excepted;  and  judgment  having  been  rendered  on  the  verdict, 
the  defendant  brings  the  case  to  this  court  by  appeal,  and 
assigns  three  errors,  viz.:  First,  the  overruling  of  the  motion 
in  arrest  of  judgment;  second,  the  overruling  of  the  motion 
for  a  new  trial;  third,  the  entry  of  judgment  on  the  verdict. 

Inasmuch  as  defendant's  counsel  has  not,  either  in  the 
principal  or  reply  brief,  referred  to  the  first  assignment  of 
error,  we  are  justified  in  supposing  it  has  been  abandoned. 
Had  the  defendant,  after  the  entry  of  the  order  overruling 
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the  motion  in  arrest  of  judgment,  moved  the  court  to  strike 
the  motion  for  a  new  trial  from  the  files,  doubtless  it  would 
have  been  sustained,  as  the  latter  motion  should  precede 
and  not  follow  a  motion  in  arrest,  and  when  a  motion  in 
arrest  is  first  heard  and  determined,  it  is  presumed  that  the 
motion  for  a  now  trial  has  been  abandoned.  Hall  v.  Nees, 
27  111.  411.  Counsel  for  appellant,  in  his  motion  for  a  new 
trial,  sets  up  eight  reasons  why  the  motion  should  have  been 
sustained;  but  in  the  ^^Brief  of  the  Argument''  filed  by  him, 
only  a  few  of  them  are  noticed,  hence  we  must  presume 
those  not  noticed  are  abandoned,  and  we  will  consider  only 
those  that  are  noticed. 

The  first  contention  of  appellant's  counsel  is,  that  the  court 
erred  in  receiving  the  verdict  of  the  jury  as  it  did.  It  does 
not  appear  that  defendant  suffered  injury  in  consequence 
of  the  action  of  the  court.  Nor  does  it  appear  that  the  jury ' 
were  discharged  for  the  term.  If  the  court  had  kept  the 
jury  out  until  it  convened  the  next  morning, "  without  meat 
or  drink,  fire  or  light,"  as  in  William  Penn's  case,  what 
good  would  it  have  done?  The  verdict  was  as  safe  in  the 
possession  of  the  court  as  it  would  have  been  had  it  been  - 
sealed  and  left  in  the  possession  of  the  foreman  of  the  jury, 
as  is  the  usual  practice  in  civil  coses.  In  the  case  of  Baxter 
V.  The  People,  3  Oilman,  368,  which  was  a  capital  case,  it 
was  held  that  the  receipt  by  tne  court  of  the  verdict  of  the 
jury  on  Sunday  was  a  ministerial  act,  and  so  not  error;  and 
this  was  followed  by  Mclntire  v.  The  People,  38  111.  614 
(another  capital  case),  holding  that  it  was  not  error  to 
receive  the  verdict  of  the  jury  in  the  interval  after  the 
adjournment  of  court,  and  before  convening  again,  as  in  this 
case.  Certainly,  if  the  act  of  receiving  and  entering  the 
verdict  of  a  jury  in  a  capital  case  on  Sunday,  and  also  in  the 
interval  after  the  adjournment  of  court  in  the  evening,  and 
before  it  convenes  next  morning,  are  but  ministerial  acts,  it 
does  not  seem  possible  that  the  act  of  receiving  the  verdict 
in  this  case,  as  was  done,  can  be  judicial;  therefore  it  was 
not  error.  • 
'    It  is  further  contended  by  appellant's  counsel  that  the 
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coart  should  nat  have  parmitted  s^tions  583  and  584  of  the 
ordinance  of  the  city  of  East  St.  Louis  to  be  read  to  the 
jury.  It  is  a  sufficient  answer  to  this  contention  that  no 
objection  was  made  to  the  introduction  of  the  evidence,  and 
so  no  question  is  before  this  court  concerning  it. 

Objection  is  made  to  appellee's  only  instruction  given  to 
the  jury,  mainly  for  the  reason  that  it  assumes  facts  proven, 
instead  of  leaving  them  to  the  jury  to  find.  This  objection 
would  be  well  taken  if  it  were  true,  but  it  is  not.  The 
instruction  is  somewhat  lengthy,  and  summarizes  the  facts 
necessary  to  be  proven  according  to  plaintiflf's  theory  of  his 
case  as  set  forth  in  his  declaration;  and  covering  all  the 
points  in  the  case,  of  which  there  was  any  evidence,  tells 
the  jury  that  if  they  find  from  the  evidence  all  of  these 
several  matters,  they  should  find  the  defendant  guilty,  and 
assess  the  plaintifiTs  damages.  Nothing  is  assumed  to  have 
been  proven,  but  every  necessary  fact  to  make  a  case  for  the 
plaintiff,  of  which  there  was  any  evidence,  was  left  to  the 
jury  to  find. 

Objection  is  made  to  the  modification  of  appellant's  in- 
structions two  and  three,  and  also  to  the  refusal  to  give 
instruction  number  seven.  Instruction  number  two  is  as 
follows : 

"  2.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  Kewland  had  actual  timelv  notice  of  the 
approach  of  the  engine  which  struck  him,  whether  such 
notice  was  received  from  a  bystander,  or  from  seeing  and 
hearing  the  engine  as  she  approached,  then  it  makes  no  dif- 
ference in  that  case  whether  the  bell  of  the  engine  was 
ringing  or  whether  she  was  running  at  a  greater  rate  of 
speed  than  six  miles  on  hour." 

As  modified  and  given  to  the  jury  by  the  court,  the  in- 
struction is  as  follows : 

"  2.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  Newland  had  actual  timely  notice 
of  the  approach  of  the  engine  which  struck  him,  that  is, 
sufficient  notice  to  enable  him  to  get  out  of  the  way  by  the 
exercise  of  ordinary  care,  whether  such  notice  was  received 
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by  him  from  a  bystander,  or  from  bearing  or  seeing  the 
engine  as  she  approached,  then  it  makes  no  difference  fn 
this  case  whether  the  bell  of  the  engine  was  ringing  or  not, 
or  whether  she  was  running  at  a  greater  rate  of  speed  than 
six  miles  per  hour." 

The  modification  simply  informed  the  jury  what  the 
words  "timely  notice  "  meant,  and  without  it  the  jury  might 
have  been  misled. 

Instruction  number  three  as  asked,  is  as  follows : 

**  3.  If  the  jury  believe  from  the  evidence  that  Newland 
was  in  defendant's  employ  as  a  carpenter,  and  as  such  was 
at  work  putting  in  a  drain  under  defendant's  tracks,  at  a 
place  where  defendant's  engines  and  cars  were  accustomed 
to  pass  at  frequent  and  irregular  intervals,  and  that  New- 
land  was  acquainted  with  the  manner  in  which  the  engines 
were  operated  there,  and  when  the  engine  which  struck 
him  was  approaching  him,  and  but  a  short  distance  from 
him,  he  was  at  the  side  of  the  track  upon  which  the  engine 
was  moving,  and  was  clear  of  the  engine,  and  where  he 
would  not  have  been  struck  if  he  had  not  moved,  and  that 
be  was  warned  of  the  engine's  approach,  and  changed  his 
position,  or  slid,  or  fell  down,  so  that  the  engine  struck 
hiuL  and  caused  his  injury,  then  the  plaintiff  can  not  recover 
in  this  case." 

The  court  struck  out  the  last  seven  words  of  the  instruc- 
tion, and  added  the  following :  ^*  These  facts  should  be 
considered  by  the  jury,  in  connection  with  all  the  other 
evidence  in  the  case,  in  determining  whether  the  said  New- 
land  was  himself  guilty  of  negligence  which  directly  con- 
tributed to  his  injury;  and  if  you  believe  from  the  evidence 
he  was  guilty  of  negligence  which  directly  contributed  to 
his  injury,  the  plaintiff  can  not  recover  and  your  verdict 
in  such  case  must  be  for  the  defendant." 

The  modification  of  the  instruction  saved  all  the  supposed 
facts  stated  in  it  for  the  consideration  of  the  jury,  without 
tolling  them  what  the  effect  would  be  if  they  were  proven, 
and  this  was  all  the  defendant  was  entitled  to.  If  Newland 
was  negligent,  and  his  negligence  directly  contributed  to 
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his  injury,  the  plaintiff  could  not  recover;  but  whether, 
under  the  circumstances  disclosed  bv  the  evidence,  he  was 
negligent  was  a  question  for  the  jury  and  not  for  the  court 
to  determine,  and  in  determining  it  the  jury  were  properly 
instructed  to  take  into  consideration  all  of  the  evidence  in 
the  case  bearing  on  (be  question. 

Appellant's  refused  instruction  No.  7  sought  to  exclude 
from  the  jury  any  consideration  by  them  of  the  sections  of 
the  ordinances  of  the  city  of  East  St.  Louis,  given  in  evi- 
dence by  appellee,  in  case  the  jury  should  find  Newland 
was  an  employe  of  appellant,  and  at  the  time  of  the  accident 
was  working  on  its  private  grounds  and  not  in  any  public 
street  or  place.  As  no  exception  was  taken  by  appellant  to 
the  overruling  by  the  court  of  appellant's  objection  to  the 
evidence  at  the  time  it  was  offered,  the  objection  must  be 
regarded  as  waived.  £.  St.  L.  Elec.  St.  B.  Co.  v.  Cauley, 
148  111.  490;  E.  St.  L.  Elec.  R  Co.  v.  Stout,  150  111.  9. 
The  sections  of  the  ordinances  were  relied  on  in  plaintiff's 
declaration,  as  a  ground  for  recovery,  and  even  if  an  excep- 
tion to  their  introduction  had  been  saved  by  appellant,  the 
instruction  should  have  been  refused.  St.  L.,  A.  &  T.  II.  E. 
E.  Co.  V.  Eggmann,  161  111.  155;  I.  O.  E.  E.  Co.  v.  Gilbert, 
157  111.  355. 

The  only  remaining  contention  of  appellant  is,  that  the 
verdict  of  the  jury  is  against  the  evidence. 

When  the  case  was  here  the  first  time,  and  the  judgment 
was  reversed  because  the  verdict  of  the  jury  was  against 
the  weight  of  the  evidence,  this  court  did  not  hold  that 
there  was  an  entire  lack  of  evidence  on  the  part  of  plaintiff. 
Had  it  so  held,  it  would  not  have  remanded  the  case  for  a 
new  trial. 

There  is  new  and  material  evidence  on  the  part  of  plaint- 
iff in  the  record  now,  that  was  not  introduced  on  the  first 
trial,  and  while  the  evidence  is  conflicting,  it  is  not  our 
province  to  determine  on  which  side  it  preponderates;  but 
it  is  the  duty  of  the  jury  to  settle  conflicting  evidence,  and 
having  done  so  their  verdict  should  stand,  and  the  judg- 
ment on  it  will  be  affirmed. 
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GoTenant  Mntnal  Life  Association  t.  Tictoria  C.  Cox, 

1.  iNSTRUcnONB— Jgnortngr  the  Issue  Raised  by  tJie  Pleadings.— In  a 
suit  on  an  insurance  policy,  issue  was  joined  on  the  question  whether  the 
insured  had  made  false  representations  as  to  the  state  of  his  health,  and 
particularly  that  he  did  not  have  a  tumor.  An  instruction  permitted 
the  jury  to  understand  that  if  they  should  find  the  direct  cause  of  the 
insured's  death  was  a  surgeon's  effort  to  cure  the  tumor  they  might 
ignore  the  issues  raised  hy  the  pleadings  and  find  for  the  plaintiff.  i7e2d, 
that  the  instruction  was  erroneous. 

2.  SAUE—Should  Relate  to  the  Qtiestums  at  I8sue,~-The  court  holds 
that  the  third  instruction  for  the  plaintiff  was  improper  under  the  issues 
and  evidence  in  the  case;  that  it  wholly  ignored  the  principal  contested 
issue  and  tended  to  ohecure  and  mislead. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  City  Court  of 
East  St.  Louis;  the  Hon.  B.  H.  Canbt,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1897.  Reversed  and  remanded.  Opinion 
filed  September  10,  1897. 

Instructions  referred  to  in  the  opinion  of  the  court: 

2.  If  you  believe  from  the  evidence  in  this  ease  that  the  insured  died 
from  any  other  cause  than  bowel  trouble,  cancer  or  tumor,  and  that 
plaintiff  has  made  out,  by  the  evidence,  her  case,  as  charged  in  the 
declaration,  your  verdict  should  be  for  the  plaintiff. 

8.  If  the  jury  believe  from  the  evidence  in  this  case  that  the  assured 
took  out  a  policy  as  stated  in  the  declai-ation;  that  he  paid  the  premiums 
thereon  until  the  time  of  his  death,  and  tliat  he  has  in  all  respects  com- 
plied with  hiH  undertakings  in  the  application  and  policy,  your  verdict 
should  be  for  the  plaintiff  for  the  amount  of  said  policy  and  five  per  cent 
interest  thereon  from  the  2712i  day  of  June,  1896. 

W.  C.  Calkins  and  Fobman  &  Watts,  attorneys  for 
appellant. 

Wm.  p.  Launtz,  attorney  for  appellee. 

Mb.  Pbesiding  Justiob  Cbbiohtok  deliyebsd  the  oPiKioifr 
OF  thk  Coubt. 

This  was  an  action  in  covenant  on  a  life  insurance  policy 
or  certificate,  by  appellee  against  appellant,  commenced  in 
the  City  Court  of  East  St.  Louis.    The  declaration  avers 
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that  on  the  27th  day  of  January,  1896,  upon  application  of 
Alonzo  H.  Cox,  appellant  made  its  policy  or  certificate  of 
insurance  upon  the  life  of  said  Alonzo  H.  Cox,  for  the  use 
and  benefit  of  appellee,  and  by,  and  with  consent  of  said 
Alonzo  H.  Cox,  delivered  same  to  appellee.  Policy  or 
cartificate  set  out  at  length  in  haeo  verba:  ''  that  on  the  27th 
day  of  February,  1896,  insured  died,"  etc.,  in  usual  form. 
Appellant  pleaded  sj>ecially  with  other  matter,  in  substance, 
the  following : 

That  the  application  in  the  said  declaration  mentioned  by 
express  stipulation  therein  contained,  was  made  the  basis  of 
the  contract  between  the  said  Alonzo  H.  Cox  and  this 
defendant,  and  the  said  Alonzo  H.  Cox  warranted  the  state- 
ments and  answers  in  said  application  to  be  true,  final  and 
complete;  admitted  the  same  to  be  material,  and  further 
therein  agrees,  that  if  any  untrue  statements  or  answers 
had  been  made,  that  the  contract  should  be  null  and  void. 

That  in  said  application,  the  said  Alonzo  H.  Cox  did 
make  fraudulent  and  untrue  statements  and  answers  as  fol- 
lows, that  is  to  say,  in  answer  to  the  question  :  "  Have  you 
now,  or  have  you  ever  had  ulcer  or  tumor  ? "  the  said 
Alonzo  H.  Cox  answered  "  No;"  when  in  truth  and  in  fact, 
the  said  Alonzo  H.  Cox  had  theretofore,  and  during  a 
period  of  several  months  prior  thereto,  had  tumor;  that  in 
said  application,  the  said  Alonzo  H.  Cox  did  make  fraudu- 
lent and  untrue  statements  and  answers  as  follows,  that  is 
to  say,  *'  Have  you  nowj  or  have  you  ever  had  disease  of  the 
bowels  ?  "  the  said  Alonzo  II.  Cox  answered  "  No;"  whereas, 
in  truth  and  in  fact,  he  did  have  and  had  been  afflicted 
with  such  disease,  as  he,  the  said  Alonzo  H.  Cox,  then  and 
there  well  knew;  and  avers  that  by  reason  of  the  said  dis- 
ease of  the  bowels  it  became  necessary,  and  the  said  Alonzo 
H.  Cox  did  submit  to  a  surgical  operation,  as  the  result  of 
which  he  died. 

Appellee's  replications  admit  the  making  of  answers  to 
questions  propounded  in  the  application,  as  set  out  in  the 
pleas,  and  that  such  answers  are  the  basis  of  the  contract^ 
and  denies  that  the  answers  are  untrue. 
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Trial  was  by  jury  and  resulted  in  a  general  verdict  for 
appellee,  for  $1,500,  the  amount  named  in  the  policy. 
Answers  were  also  returned  by  the  jury  to  questions  of 
fact  specially  submitted,  among  others  as  follows :  ^^  At 
the  time  Alonzo  H.  Cox  made  application  for  the  insur- 
ance was  he  afflicted  with  tumor  ?  A.  No.  At  the  time 
Alonzo  H.  Cox  made  application  for  the  insurance,  did  he 
have  disease  of  the  bowels  i    A.  No." 

Motion  for  new  trial  overruled;  judgment  on  the  verdict; 
appellant  brings  the  case  to  this  court  by  appeal. 

The  following  is  all  that,  in  the  present  state  of  this  case, 
we  deem  material  of  the  application  signed  by  the  insured, 
upon  which  the  contract  of  insurance  was  based  and  the 
policy  issued : 

"I,  Alonzo  H.  Cox,  herebj' apply  for  $1,500  insurance 
upon  my  life  in.  the  Covenant  Mutual  Life  Association, 
upon  the  whole  life  plan,  and  for  that  purpose  make  the 
following  statements  as  the  basis  of  the  contract  between 
the  association  and  myself : 

Have  you  had  any  of  the  following  diseases  ?  Answer 
each  and  every  question  separately, "  Yes,"  or  "  No." 

Disease  of  the  bowels  i    A.  No. 

Cancer  or  tumor  ?    A.  No. 

Have  you  ever  had  any  disorder  not  mentioned  above, 
serious  illness,  local  injury,  or  disease  ?    A.  No. 

I,  the  undersigned  applicant  hereby  agree that  aU  the 

foregoing  statements  and  answers  to  questions    I  adopt  as  my  own, 

admit  to  be  material,  warrant  to  be  true,  full  and  complete,  and  make 
the  basis  of  the  contract  with  said  association,  and  in  the  event  any 

untrue  statements  or  answers  have  been  made this  con« 

tract  shaU  be  null  and  void,  and  of  no  effect." 

Signed  by  Alonzo  H.  Cox. 

The  weight  of  the  testimony  so  strongly  tends  to  show 
that  the  answers  of  the  insured  were  untrue  and  fraudulent 
that  we  can  only  account  for  the  finding  of  the  jury  upon 
the  theory  that  they  were  misled  by  the  instructions  of  the 
court,  or  moved  by  prejudice  or  passion.  The  second  in- 
struction given  by  the  trial  court  on  behalf  of  appellee  is 
not  the  law  under  the  issues  as  made  up  in  the  case. 
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That  instruction  permitted  the  jury  to  understand  the  law 
to  be  that  if  they  should  find  that  the  direct  cause  of  in- 
sured's death  was  the  surgeon's  eflfort  to  cure  the  tumor, 
an  undisputed  fact  in  the  case,  then  all  issues  raised  by  the 
pleadings  and  contested  by  the  evidence  would  be  of  no 
consequence  at  all. 

The  third  instruction  has  no  proper  place,  under  the 
issues  and  evidence  in  this  ca^e.  It  wholly  ignores  the 
principal  contested  issue  and  tends  to  obscure  and  mislead. 
The  cause  must  be  reversed  and  we  purposely  refrain  from 
detailed  comment  on  the  evidence. 


71        42! 
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1.  Judgments— On  Special  Findings  where  Cfeneral  Verdict  is  De- 
fective, — In  a  suit  against  two  defendants  charging  negligence  the  jury 
returned  a  general  verdict,  and  also  answero  to  a  number  of  special  in- 
terrogatories. The  verdict  found  one  of  the  defendants  guilty,  but  did 
not  mention  the  other,  and  the  court  rendered  a  judgment  of  not  guilty 
in  favor  of  the  latter.  Held,  that  while  the  verdict  should  have  included 
both  defendants,  yet  the  omission  was  technical  and  not  material,  as  the 
special  findings  were  conclusive,  and  the  judgment  was  the  only  one 
that  could  have  been  rendered  even  had  there  been  a  general  verdict  of 
guilty, 

2.  Practice. — As  to  Questions  Calling  for  Special  Findings, — Ques- 
tions which  do  not  relate  to  mere  evidentiary  facts,  but  which  relate  to 
the  ultimate  facts  upon  which  the  rights  of  the  parties  directly  depend, 
may  be  submitted  to  the  jury  for  special  findings,  and  probative  facts 
from  which  the  ultimate  facts  necessarily  result  stand  upon  the  same 
basis.  Hence,  in  this  case,  as  an  affirmative  answer  to  the  refused  inter- 
rogatory would  have  been  inconsistent  with  the  verdict,  it  was  error  not 
to  submit  such  interrogatory. 

8.  Yabiahcr.— Allegations  and  Proofs  Must  Correspond.-^lt  is  a 
rule  in  pleading,  subject  to  no  exceptions,  that  a  party  must  recover  if 
at  all,  on  and  according  to  the  case  he  has  made  for  himself  in  his  dec- 
claration.  He  is  not  permitted  to  make  one  case  by  his  allegations  and 
to  recover  on  a  di£ferent  case  made  by  the  proof.  And  this  rule  applies 
where  the  declaration  charges  that  an  injury  is  the  result  of  the  concur- 
rent negligence  of  two  defendants,  and  the  jury  finds  that  it  was  caused 
by  the  negligence  of  but  one  of  them. 
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Trespass  om  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  St.  Qair  County;  the  Hon.  Alonzo  D.  Wildbrman, 
Judge,  presiding.  Heard  in  this  court  at  the  February  term,  1897. 
Reversed  and  lemanded.    Opinion  filed  September  10, 1807. 

Geo.  F.  MoNulty',  attorney  for  appellants. 

The  plaintiff,  having  alleged  that  this  accident  was  caused 
by  the '* concurrent  negligence"  of  two  defendants,  each 
defendant  being  charged  with  a  separate  act  of  negligence, 
and  it  being  averred  these  two  acts  together  produced  the 
injury,  he  can  not  recover  unless  he  proves  such  separate 
acts  did  occur  to  produce  the  injury  complained  of.  Ebsery 
v.  Chicago  City  Ry.,  164  lU.  618;  Howell  v.  Barrett,  3  Gilm. 
433;  Lambert  v.  Borden,  10  111  App.  650;  Bloomington  v. 
Goodrich,  88  111.  558. 

'^  It  is  a  rule  in  pleading,  subject  to  no  exceptions,  that  a 
party  must  recover,  if  at  all,  on  and  according  to  the  case 
he  has  made  for  himself  in  his  declaration.  He  is  not  per- 
mitted to  make  one  case  by  his  allegations,  and  recover  on 
a  different  cas^  made  by  the  proof."  Moss  v.  Johnson,  22 
ni.  640;  111.  Cent.  R.  R  v.  McKee,  43  111.  120;  Bell  v.  Sen- 
neff,  83  111.  124;  Ebsery  v. Chicago  City  Railway,  164  111.  518. 

This  verdict  is  insufficient.  A  judgment  can  not  be  based 
upon  it.  In  such  cases  the  proper  practice,  when  the  jury 
brings  in  a  sealed  verdict  or  a  verdict  in  the  absence  of 
counsel,  is  to  incorporate  in  the  motion  for  a  new  trial  the 
insufficiency  of  the  verdict  as  a  reason  why  it  should  be  set 
aside.  The  following  Illinois  cases  are  in  point,  and  show 
this  verdict  fatally  defective;  that  no  judgment  could  be 
entered  upon  it,  and  that  a  new  trial  should  have  been 
awarded :  Wells  v.  Ipperson,  48  111.  App.  581-588;  Broeck 
V.  W.  St.  L.  &  P.  Ry.,  13  111.  App.  556;  Long  v.  Linn,  71 
111.  152;  Hirth  v.  Lynch,  96  111.  409;  Ottawa  Gas  Co.  v. 
Thompson,  39  111.  598.  See  also  Stephen  on  Plead.  (3d  Am. 
Ed.,  p.  100). 

This  suit  being  for  a  joint  wrong,  caused  by  (according  to 
the  declaration)  the  concurrent  act  of  two  defendants,  the 
oreneral  verdict  should  mention  both  defendants.  It  was  void 
because  it  did  not.    Sch  weickhardt  v.  City  of  St.  Louis  et  al.. 
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2  Mo.  App.  683;  Wood  v.  McGuire's  Children,  17  Ga.  361; 
Settle  V.  Alison,  8  Ga.  201;  Ronge  v.  Dawson,*9  Wis.  240; 
Traun  v.  Wittick,  27  Ala.  570;  Hampton  v.  Watterston,  1 4 
La.  Ann.  239;  Graham  &  Waterman  on  New  Trials,  Vol.  3, 

1378-1384;  Gerrish  v.  Train,  3  Tick.  124. 

• 

A.  R.  Taylor,  attorney  for  appellee. 

It  is  not  the  law  of  any  court  or  decision  that  the  plaint- 
iff must  prove  more  of  his  allegations  than  entitles  him  to 
a  recovery.  Lake  Erie  &  W.  R.  R.  Co.  v.  Christison,  39  111. 
App.  496. 

It  is  well  settled  law  that  a  recovery  may  be  had  against 
one  of  several  alleged  joint  tort  feasors  without  recovering 
against  the  others.  Slainbrook  v.  Duncan,  45  111.  App.  349; 
City  of  Roodhouse  v.  Christian,  65  111.  App.  109;  Severin  v. 
Eddy,  52  111.  191;  Wabash,  jSt.  L.  &  P.  Ry.  Co.  v.  Shacklet, 
Adm'x,  105  111.  381;  Cincinnati  Ice  Machine  Co.  v.Keifer, 
134  111.  491,  and  cases  cited. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
Court. 

This  is  an  action  brought  by  the  public  administrator  of 
St.  Clair  county  to  recover  damages  from  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  and 
the  Toledo,  St.  Louis  &  Kansas  City  R.  R.  Company, 
charging  them  with  concurrent  negligence,  thereby  causing 
the  death  of  James  Uiggins,  who  was  a  switchman  in  the 
employ  of  the  last  named  company.  The  verdict  of  the 
jury  was,  "We,  the  jury,  find  the  defendant,  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  guilty, 
and  assess  the  plaintiff's  damages  at  $5,000,"  making  no  find- 
ing as  to  the  other  defendant,  the  Toledo,  St.  Louis  &  Kansas 
Citv  R.  R.  Co. 

The  following  interrogatories  were  given  at  the  request 
of  appellant: 

1st.  Was  the  pilot  of  the  engine  of  the  Toledo,  St. 
Louis  &  Kansas  City  R.  R.  upon  which  deceased  was  rid- 
ing, too  low  for  the  safe  and  proper  operation  of  the  engine  ? 
A.  No. 
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2d.  Did  the  Toledo,  St.  Louis  &  Kansas  City  K.  R.  Com- 
pany negligently  operate  the  engine  Higgins  was  riding 
on  by  allowing  it  to  be  operated  with  a  pilot  too  low? 
A.  No. 

3d.  Was  the  engine  of  the  Toledo,  St.  Louis  &  Kansas 
City  R  R.,  upon  which  deceased  was  riding,  thrown  from 
the  track  because  its  pilot  was  too  low  for  safe  operation  f 
A.  No. 

4th.  Was  the  "  third  "  or  narrow  guage  rail  of  this  cross- 
ing high  enough,  at  the  time  Higgins  was  injured,  to 
interfere  with  the  safe  operation  of  an  engine  equipped  with 
a  pilot  the  usual  and  proper  distance  above  the  rails  ?  A. 
Yes. 

Upon  this  verdict  and  special  findings,  the  court  rendered 
judgment  for  the  plaintiff  against  the  appellant,  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Company, 
and  for  the  co-defendant,  the  Toledo,  St.  Louis  &  Kansas 
City  R.  R. 

The  portion  of  the  declaration  material  to  be  considered 
is  as  follows:  "And  complainant  further  avers  that  on 
the  28th  day  of  October,  1890,  whilst  said  James  Higgins, 
deceased,  in  the  county  of  St.  Clair,  aforesaid,  was  in  the 
due  discharge  of  his  duty  on  an  engine  of  his  said  employer, 
riding  over  the  track  of  the  defendants  at  the  point  where 
the  track  of  the  defendant  Toledo,  St.  Louis  &  Kansas 
(yity  Railroad  Company  crosses  the  track  of  the  other 
defendants  in  the  city  of  East  St.  Louis,  he  was  caused  to 
be  thrown  from  said  engine,  run  over  by  the  same,  and 
immediately  crushed  and  killed  thereby.  And  complain- 
ant doth  further  complain  and  aver  the  facts  to  be,  that 
defendants  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  and  Indianapolis  and  St.  Louis  Rail- 
way Company,  had,  before  the  passage  of  the  engine  on 
which  said  James  Higgins  was  so  employed  over  said  cross- 
ing,  and  without  any  notice  to  him,  said  James  Higgins, 
his  employer  or  co-employes,  negligently  and  carelessly 
raised  certain  obstructions  at  said  crossing,  so  that  the 
engine  on  which  said  James  Higgins  was  so  employed  could 
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not  pass  over  said  crossing.  That  said  defendants  Cleve- 
land, Cincinnati,  Chicago  &  8t.  Loais  Railway  Company 
and  Indianapolis  &  St.  Loais  Railway  Company,  had, 
before  said  engine  on  which  said  deceased  was  so  engaged, 
passed  over  said  crossing  at  said  time,  negligently  and  care- 
lessly, by  their  agents  and  servants,  elevated  and  raised  the 
rails  of  an  old  track  at  said  crossing,  so  that  the  engine  on 
which  said  deceased  was  so  employed  could  not  pass  over 
said  crossing  safely,  and  gave  no  warning  or  signal  of  such 
defective  condition  of  said  crossing.  That  while  said  James 
Higgins  was  on  the  engine  of  the  Toledo,  St.  Louis  &  Kan^ 
sas  City  Railroad  Company,  passing  over  said  crossing,  and 
whilst  the  said  James  Higgins  and  his  fellow-servants  were 
exercising  due  and  ordinary  care,  and  without  any  notice 
on  his  part  or  that  of  his  fellow-servants  or  employer,  of 
the  defective  condition  of  said  crossing,  caused  as  aforesaid, 
the  said  James  Higgins  was  thrown  from  said  engine  and 
killed,  to  wit,  at  the  county  of  St.  Clair,  at  the  time  and 
place  aforesaid.  And  the  complainant  doth  further  aver 
that  the  engine  furnished  by  defendant  Toledo,  St.  Louis 
&  Kansas  City  Railroad  Companv  to  said  James  Higgins 
and  his  associates  and  fellow-servants,  being  the  same  on 
which  said  James  Higgins  was  employed  at  the  time  he 
was  so  thrown  therefrom  and  injured  and  killed,  was  defect- 
ive in  that  the  foot-board  was  too  low,  and  thereby  dan- 
gerous. 

And  the  plaintiff  avers  that  the  pilot  and  foot-board  of 
said  engine  were  in  a  defective  and  dangerous  condition,  and 
insufficient  and  unsuitable  for  the  use  said  Toledo,  St.  Louis 
&  Kansas  City  Railroad  Co.  were  applying  it.  That  for 
the  purpose  to  which  defendant  was  applying  said  engine, 
it  should  not  have  a  pilot  on,  and  said  pilot  and  the  foot- 
board thereon  as  put  on  said  pilot,  were  too  low  and  defect- 
ive and  dangerous,  and  liable  to  strike  obstructions  on  the 
track  and  crossing.  And  plaintiff  avers  that  said  pilot  was 
liable  to  strike  obstructions  and  pull  down  the  foot-board 
and  endanger  persons  thereon.  And  plaintiff  avers  that  said 
defective  pilot  and  foot-board  directly  concurred  with  the 
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negligence  of  the  other  defendant  in  causing  the  death  of 
James  Higgins,  as  aforesaid. 

That  by  reason  of  said  defectiTO  condition  of  the  foot- 
board and  said  pilot  and  engine,  as  well  as  by  reason  of  the 
defective  condition  of  said  crossing,  caosed  as  aforesaid,  the 
foot-board  and  said  pilot  and  engine  was  caused  to  catch  and 
strike  against  the  said  obstruction  at  said  crossing,  and 
thereby  said  engine  was  caused  to  be  thrown  from  said 
track  and  said  Higgins  to  be  killed,  as  aforesaid.  And  com- 
plainant doth  further  aver  the  defendant  Toledo,  St.  Louis 
&  Kansas  City  Bailroad  Co.  did  not  exercise  care  in  furnish- 
ing to  said  deceased  said  engine  in  said  defective  condition, 
but  was  negligent  in  that  regard.  That  defendant,  by  its 
agents  and  servants,  having  charge  of  providing  said  engine 
to  said  deceased  to  work  with  in  the  discharge  of  the  duty 
of  his  employment,  well  knew  of  said  defective  condition  of* 
said  engine,  before  the  injury  and  death  of  said  deceased 
and,  by  the  exercise  of  reasonable  and  ordinary  care,  could 
have  repaired  said  defect  and  avoided  the  death  of  said  Hig- 
gins. And  complainant  avers  that  the  said  negligence  of 
said  Toledo,  8t.  Louis  &  Kansas  City  Railroad  Co.  concurred 
with  the  negligence  of  the  other  two  defendants  in  causing 
the  death  of  said  James  Higgins  as  aforesaid." 

Defendants,  the  Cleveland,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Co.  and  the  Toledo,  St.  Louis  &  Kansas-City 
Railroad  Co.  plead  the  general  issue.  Plaintiff  dismissed  as 
to  the  Indianapolis  &  St.  Louis  Railroad. 

The  T.,  St.  Louis  &  Kaasas  City  Railroad  was  originally 
a  narrow  track  road,  but  changed  to  a  standard  guage,  leav- 
ing, however,  a  short  piece  of  rail,  formerly  used  in  its  nar- 
row guage  track,  at  and  attached  to  a  crossing  of  the  Chicago 
&  Alton;  the  T.,  St.  Louis  &  Kansas  City  Railroad;  the 
C,  C,  C.  &  St  Louis.  This  short  piece  of  rail  is  referred  to 
as  the  *^  third "  rail.  The  declaration  alleges  that  this 
"  third  "  rail  was  negligently  raised  by  appellant,  and  that 
this  raised  rail,  concurring  with  too  low  a  foot-board  on  an 
engine  of  the  T.,  St.  Louis  &  Kansas  City  Railroad,  on 
which  deceased  was  riding,  derailed  the  engine  at  the  cross- 
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ing,  and  that  this  concurring  negligence  caused  the  injury 
complained  of. 

There  is  a  sharp  conflict  in  the  testimony  as  to  whether 
the  derailment  was  caused  in  this  way,  as  alleged  in  this 
declaration,  or  was  caused  by  a  broken  joint,  or  loosened 
plate  some  feet  from  the  crossing,  derailing  the  engine 
before  it  reached  the  crossing. 

But  as  this  case  must  be  remanded  for  reasons  outside  of 
the  testimony,  we  express  no  opinion  upon  this  point. 

It  is  assigned  as  error,  that  the  court  rendered  judgment 
upon  the  verdict,  when  there  was  no  finding  in  it  as  to  the 
Toledo,  St.  Louis  &  Kansas  City  R.  B.  Co.  In  the  case  at 
bar  this  is  not  material  error.  The  findings  of  the  jury 
upon  the  first,  second  and  third  interrogations  propounded 
by  appellant,  were  controlling  as  to  the  liability  of  the  T., 
St.  L.  &  K.  C.  R.  R.  Co.  If  the  verdict  had  been  against 
this  defendant,  these  findings  being  inconsistent  with  such 
verdict,  if  accepted  by  the  court,  would  have  controlled  the 
general  verdict,  and  judgment  would  have  been  rendered 
upon  them,  in  favor  of  this  defendant.  "  When  the  special 
finding  of  fact  is  inconsistent  with  the  general  verdict,  the 
former  shall  control  the  latter  and  the  court  may  render 
judgment  accordingly."  Section  58c,  Chapter  110,  Hurd's 
Statutes,  1895. 

In  Egmann  v.  East.  St.  L.  Connecting  Ry.  Co.,  65  111.  App. 
345,  the  court  says : 

"  Whatever  such  finding  may  be  termed,  it  was  the  con- 
crete determination  by  the  jury  of  an  ultimate  and  vital  fact, 
which  determined  in  whose  favor,  if  any  one,  a  judgment 
should  be  entered.  The  court  applies  the  law  to  such  fact 
or  facts  as  found,  and  enters  judgment  accordingly  if  it  sus- 
tains such  finding.  No  motion  was  necessary  on  the  part  of 
the  defendant  to  have  the  judgment  so  entered." 

While  the  verdict  in  proper  form  should  have  included 
the  T.,  St.  L.  &  K.  C.  R.  R.  Co.,  yet  the  special  findings 
upon  the  above  interrogatories  being  conclusive,  the  omis- 
sion was  technical  and  not  material.  The  judgment  was 
the  only  judgment  that  could  have  been  rendered  if  the 
findings  were  sustained. 
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Appellant  assigns  for  error  the  refusal  of  the  court  to 
submit  the  following  interrogatory  to  the  jury,  asked  by 
appellant : 

Interrogatory  4.  *•  Did  the  engine  upon  which  deceased 
was  riding  leave  the  track  before  it  came  to  the  crossing  of 
the  Cleveland,  Cincinnati,Chicago  &  St.  Louis  Railway  Co.? " 

This  interrogatory  should  have  been  submitted  to  the 
jury.  It  is  alleged  in  the  declaration  that  appellant  raised 
a  rail  at  the  crossing,  thereby  causin^r  an  obstruction  which 
concurring  with  a  pilot  placed  too  low  on  the  engine  on 
which  deceased  was  riding,  caused  the  derailment  of  the  car 
at  the  crossing  and  the  death  of  Higgins. 

There  was  evidence  tending  to  show  that  the  car  was 
derailed  before  it  came  to  the  crossi  ng.  If  it  was  so  derailed, 
appellant  is  not  liable  as  charged  in  the  declaration,  which 
avers  "  That  by  reason  of  said  defective  condition  of  the 
foot-board  and  said  pilot  and  engine,  as  well  as  by  reason  of 
the  defective  condition  of  said  crossing,  the  foot-board  and 
said  pilot  and  engine  was  caused  to  catch  or  strike  against 
the  said  obstruction  at  said  crossing,  and  thereby  said  engine 
was  caused  to  be  thrown  from  said  track  and  said  James 
Higgins  to  be  killed  as  aforesaid." 

If  the  car  left  the  track  before  it  came  to  the  crossing 
where  the  "third"  rail  was,  it  could  not  have  been  thrown 
from  the  track  in  consequence  of  the  raising  of  said  "  third  " 
rail. 

"  The  questions  which  may  be  submitted  to  the  jury  for 
such  special  findings,  are  not  questions  which  relate  to  mere 
evidentiary  facts,  but  questions  which  relate  to  the  ultimate 
facts  upon  which  the  rights  of  the  parties  directly  depend. 
A  probative  fact,  from  which  the  ultimate  fact  necessarily 
results,  would  be  material." 

If  the  car  left  the  track  before  it  came  to  the  crossing 
where  the  "  third"  rail  was,  it  was  not  derailed  in  conse- 
quence of  the  raising  of  said  "  thii*d  "  rail.  An  answer  to 
said  interrogatory  in  the  affirmative  would  have  been  incon- 
sistent with  the  verdict.  It  was  error  not  to  submit  the 
interrogatory. 

Vol  LXXI  4 
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It  is  assigned  for  error,  that  the  declaration  averred  con- 
current negligence,  while  the  verdict  and  judgment  are  for 
a  single  act  of  negligence,  by  one  defendant. 

There  is  no  averment  in  the  declaration  that  the  alleged 
obstruction  would  have  caused  the  catastrophe  to  an  engine 
properly  equipped.  The  averment  is,  in  substance,  that  the 
engine  was  in  a  defective  condition  by  reason  of  too  low  a 
foot-board,  and  that  this  concurring  with  the  obstruction  at 
the  crossing  caused  the  derailment.  This  was  the  charge 
appellant  was  called  upon  to  answer,  and  this  charge,  by  its 
plea,  was  denied.  Appellee  might  have  sued  appellant 
separately,  and  if  the  proof  warranted,  recovered  against 
appellant,  whether  the  negligetice  of  the  T.,  St.  L.  &  K.  C.  R. 
concurred,  or  did  not  concur.  He  elected  to  sue  both 
defendants,  charging  concurrent  negligence.  The  jury  by 
special  jBndings  said  that  the  T.,  St.  L.  &  K.  C.  road  was 
not  negligent  as  charged,  and  that  appellant  was.  In  other 
words,  by  their  verdict  and  findings,  the  jury  said  that 
there  was  not  the  concurrent  negligence  charged  in  the  dec- 
laration, but  that  the  sole  cause  of  the  accident  was  the 
negligence  of  appellant.  "  It  is  a  rule  in  pleading,  subject 
to  no  exceptions,  that  a  party  must  recover,  if  at  all,  on  and 
according  to  the  case  he  has  made  for  himself  in  his  dec- 
laration, lie  is  not  permitted  to  make  one  case  by  his 
allegations  and  recover  on  a  different  case  made  by  the 
proof."  Moss  V.  Johnson,  22  111.  6W;  Ebsery  v.  Chicago 
City  Railway  Co.,  164  III.  518. 

"  If  the  pleader,  though  needlessly,  describe  the  tort  and 
the  means  adopted  in  effecting  it,  with  minuteness  and 
particularity,  and  the  proof  substantially  vary  from  the 
statement,  there  will  be  a  fatal  variance."  1st  Chitty 
Pleading,  7  Am.  Ed.,  p.  427;  City  of  Bloomington  v.  Good- 
rich, 88  III.  558. 

The  court  in  behalf  of  appellant,  instructed  the  jury 
that,  ^^  the  law  is,  that  the  plaintiff  must  prove  his  case  by 
evidence  as  he  has  laid  it  in  his  declaration,  that  is,  he 
must  prove  at  the  trial  the  facts  stated  in  the  declaration, 
and  the  material  facts  provea  and  the  material  facts  alleged 
must  correspond." 
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The  jury  disregarded  this  instruction.  The  record  fails 
to  show  that  appellee  amended,  or  applied  for  leave  to  amend, 
his  declaration. 

We  think  there  is  a  fatal  variance  between  the  allega- 
tions and  the  proof  as  the  jury  has  found  it.  Under  the 
view  as  expressed  upon  the  above  points,  it  is  unnecessary 
to  notice  other  errors  assigned. 

The  case  is  reversed  and  remanded. 


John  W.  Durbin  t.  Lillian  B.  Durbin. 

1.  Equity— fVwrer  of  Court  to  Enforce  its  Decrees.— A  court  of 
equity  has  power  to  enforce  its  decrees  by  lawful  methods,  and  an  exe- 
cution is  a  lawful  method  of  enforcing  the  payment  of  money. 

2.  SEPAJELA.TB  MAINTENANCE— Dccre«  foT  May  be  Modified  at  Any 
Time,— A  decree  for  separate  maintenance  may,  at  any  time,  upon  due 
notice,  be  amended  or  modified,  as  justice  and  equity  may  require. 

Separate  ]lalateiianee«— Appeal  from  the  Circuit  Court  of  Fayette 
County;  the  Hon.  James  A.  'Cbeighton,  Judge,  presiding.  Heard  in 
this  court  at  the  August  term,  1897«  Affirmed.  Opinion  filed  Septem- 
ber 11, 1897. 

F.  M.  QuiKN,  attorney  for  appellant. 
Albert  &  Webb,  attorneys  for  appellee. 

Mb.  Justice  Worthington  dbliveeed  the  opinion  of  the 
Court. 

At  the  February  term,  A.  D.  1896,  of  the  Fayette  County 
Circuit  Court,  a  decree  for  separate  maintenance,  in  favor 
of  appellee,  was  entered,  ordering  appellant  to  pay  appellee 
$10  a  month.  In  accordance  with  this  decree,  payments 
were  made  up  to  and  including  the  month  of  September, 
1S96,  after  which  date  nothing  was  paid.  On  the  30th  of 
March,  1897,  appellee  filed  her  petition  to  modify  the  decree 
so  as  to  authorize  an  execution  to  issue  to  collect  the  unpaid 
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installments.  Due  notice  was  given,  and  the  motion  was 
contested  by  appellant.  Upon  the  hearing,  the  court  found 
^^that  the  decree  heretofore  rendered  did  not  sufficiently 
provide  for  its  execution,  and  that  it  did  not  provide  for  the 
issuing  of  an  execution  to  enforce  the  payments  of  such 
monthly  allowances,  and  that  there  is  now  due  petitioner 
$60,  as  provided  by  said  decree."  Upon  this  finding  the 
court  decreed  as  follows :  "  It  is  therefore  ordered,  adj  udged 
and  decreed  by  the  court  that  the  decree  heretofore  rendered 
in  this  cause  be  so  modified,  and  it  is  hereby  so  modified, 
that  an  execution  shall  issue  immediately  against  the  lands 
and  tenements,  goods  and  chattels  of  the  said  John  W.  Dur- 
bin, for  the  sum  of  $60,  now  found  to  be  due  Lillian  B.  Dur- 
bin, together  with  the  costs  of  this  proceeding,  which  are 
taxed  against  John  W.  Durbin."  From  this  order  this 
appeal  is  prosecuted. 

The  decree  for  separate  maintenance,  so  far  as  the  amount 
to  be  paid  and  the  times  of  payment  is  concerned,  still 
remains  in  full  force  and  effect,  as  originally  entered.  It  is 
in  no  wise  changed  or  its  operation  arrested  by  the  bill  for 
divorce  since  filed  by  appellant,  and  still  pending  undecided 
in  court. 

The  modification  of  the  decree  complained  of  consists 
only  in  providing  an  ordinary  method  for  collecting  judg- 
ments and  enforcing  decrees,  namely,  the  issuance  of  an  exe- 
cution against  the  property  of  the  delinquent  debtor.  If 
appellant  had  obeyed  the  original  order  of  the  court  the 
amendment  of  the  decree  would  not  have  been  necessary. 
Standing  in  default  he  has  no  right  to  complain  of  a  legiti- 
mate method  taken  to  enforce  an  order  which  he  disobeys. 
A  court  of  chancery  has  power  to  enforce  its  decrees  by 
lawful  methods,  and  an  execution  is  a  lawful  method  of 
enforcing  the  payment  of  money.  Besides  this,  a  decree 
for  separate  maintenance  may,  at  any  time,  upon  due 
notice,  be  amended,  or  modified,  as  justice  and  equity  may^ 
require. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Justice  Ckbiohton,  having  made  the  order  appealed  from, 
takes  no  part  in  the  decision  of  this  case. 
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City  of  Robinson  t.  Clara  C.  Hilderbrand. 

1.  JuRiSDicnoN^Qf  Justices  of  the  Peaee  and  County  Courts,- 
tices  of  the  peace  in  this  State  have  not  at  any  time  had  jurisdiction  in 
actions  to  reooTer  damages  for  personal  injuries  caused  by  negligence, 
and  consequently  under  the  statute  a  County  Court  has  no  jurisdiction  of 
such  a  case. 

• 

Trespass  on  the  Case,  for  personal  injuries.  Error  to  the  County 
Court  of  Crawford  County;  the  Hon.  John  C.  Eaqleton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  August  term,  1897.  Reversed.  Opiu^ 
ion  filed  September  10,  1897. 

Pabker  &  Cbowley,  attorneys  for  plaintiff  in  error. 
P.  G.  Bbadbcjbt,  attorney  for  defendant  in  error. 

Opinion  per  Curiam. 

This  was  an  action  on  the  case  by  defendant  in  error 
against  plaintiff  in  error,  commenced  and  prosecuted  to 
judgment  in  the  County  Court  of  Crawford  County.  The 
declaration  charges  that  plaintiff  in  error  was  guilty  of  neg- 
ligence in  suffering  a  certain  bridge  within  its  corporate 
limits,  and  over  which  it  had  control,  to  be  and  remain  in 
bad  and  unsafe  repair  and  condition,  whereby  defendant  in 
error  was  thrown  from  a  buggy  and  sustained  personal  injury. 

Plaintiff  in  error  brings  the  case  to  this  court  and  assigns, 
among  other  errors,  that  the  County  Court  did  not  have 
jurisdiction  to  try  the  case. 

The  statute  provides:  "  The  County  Court  shall  have 
concurrent  jurisdiction  with  the  Circuit  Court  in  all  that 
class  of  cases  wherein  justices  of  the  peace  now  have  or  may 
hereafter  have  jurisdiction,  where  the  amount  claimed  or 
the  value  of  the  property  in  controversy  shall  not  exceed 
one  thousand  dollars." 

Justices  of  the  peace  in  this  State  have  not  at  any  time 
had  jurisdiction  in  actions  to  recover  damages  for  personal 
injury  caused  by  negligence,  and  consequently  the  County 
Court  had  no  jurisdiction.  The  judgment  below  will  there- 
fore be  reversed. 


I 


54  Appellate  Courts  of  Illinois. 

Vol,  71.]  B,  &  O.  S.  W.  Ry.  Ca  v.  Alsop. 


I  71      64 
176t  471 


Baltimore  &  0.  S.  W.  Ry.  Co.  y.  Mary  H.  Alsop,  Adm'x. 

1.  PRAcncB — Waiver  of  Motion  f(yr'Instruetion  to  Find  for  Defend- 
ant— A  request  by  a  defendant,  made  at  the  close  of  plaintiff's  evidence 
in  chief,  for  an  instruction  to  find  for  the  defendant  is  waived  if  the 
defendant  introduces  evidence  to  meet  that  of  the  plaintiff,  and  after  the 
evidence  is  closed  does  not  renew  the  motion,  but  asks  and  secures 
instructions  covering  the  entire  case. 

2.  Railroads— Care  Required  of  Night  Watchman  of  TVocfc.— There 
is  no  rule  of  law  holding  a  night  watchman  of  a  railroad  track  to  a 
greater  degree  of  care  for  his  own  personal  safety  than  is  usually  exer- 
cised by  careful,  prudent  persons  under  the  same  circumstances. 

8.  SAME—iZunningr  Train  at  Night  Without  Headlight^A  railroad 
company  which  runs  a  train  at  night  without  a  lighted  headlight  is  guilty 
of  negligence  and  is  responsible  to  persons  who,  while  in  the  exercise  of 
ordinary  p^re,  are  injured  in  consequence  of  such  failure. 

4.  Ordinary  Garb — How  Shown, — In  an  action  by  the  administrator 
of  a  i>er9on  alleged  to  have  been  killed  by  the  negligence  of  the  defend- 
ant, evidence  that  the  deceased  was  a  temperate,  quiet,  careful  man,  is 
admissible,  and  in  the  absence  of  evidence  that  the  deceased  had  changed, 
justifies  a  jury  in  believing  that  he  was  in  the  exercise  of  due  care  for 
his  own  safety  at  the  time  of  his  death. 

Trespass  on  the  Case, — Death  from  negligent  act  Appeal  from  the 
Circuit  Court  of  Effingham  County;  the  Hon.  Silas  Z.  Landes,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1897.  Affirmed. 
Opinion  filed  September  10,  1897. 

Palmer,  Shutt  &  Lester,  and  Wood  Bros.,  attorneys  for 
appellant. 

James  W.  and  Edward  C.  Craig,  and  £.  N.  Binehabt,  at- 
torneys for  appellee. 

Mb.  Justice  Bigelow  deliyesed  the  opinion  of  the 
Court. 

This  action  was  brought  by  appellee  to  recover  for  the 
death  of  her  intestate,  by  being  run  over  by  a  train  on 
appellant's  road,  on  the  night  of  February  11, 1895. 

Deceased  was  a  night  track-watchman  on  a  section  of 
about  seven  miles  of  appellant's  road,  one-half  north  and 
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the  other  half  south  of  Beecher  City.  His  duty  was  to  go 
over  the  section  of  road  each  night  and  see  that  it  was  not 
obstructed,  repair  broken  rails,  and  generally  to  see  that 
the  road-bed  was  in  condition  for  the  safe  passage  of  trains, 
Some  of  the  time  he  walked,  and  some  of  the  time  he  rode 
on  a  small  three-wheeled  hand-car,  usually  termed  a  rail- 
road velocipede,  owned  and  kept  by  the  railway  company 
at  Beecher  City. 

About  eleven  o'clock  at  night,  of  the  date  before  stated, 
it  was  cold  and  as  he  was  returning  from  the  south  end  of  his 
beat  on  the  velocipede,  toward  Beecher  City,  and  while 
passing  over  a  long  line  of  trestle-work  which  had  been 
filled  in  with  earth  to  within  about  two  feet  of  the  top,  he 
was  run  over  and  killed  by  a  freight  train  of  appellant,  going 
the  same  way  he  was,  and  which  was  running  at  a  speed 
of  about  twenty  miles  an  hour,  and  was  about  half  an  hour 
ahead  of  regular  time.  He  was  forty-seven  years  of  age,  a 
temperate,  careful  man,  and  left  a  wife  and  five  children 
dependent  upon  him  for  support. 

It  is  alleged  in  the  declaration,  as  one  of  the  grounds  for 
a  recovery,  that  the  headlight  of  the  locomotive  was  not 
burning. 

Plaintiff  below  recovered  a  judgment  for  J4,600,  from 
which  defendant  appealed,  and  assigns  eight  errors,  the 
most  of  which,  however,  have  not  been  noticed  in  the  brief 
and  argument  of  appellant's  counsel;  hence,  they  need  no 
consideration  here. 

At  the  close  of  plaintiflPs  evidence,  defendant  moved  the 
court  to  instruct  the  jury  to  return  a  verdict  for  defendant, 
which  was  denied  by  the  court,  and  defendant  excepted, 
and  this  ruling  of  the  court  is  assigned  as  error.  Since 
defendant,  after  the  ruling  on  the  motion,  elected  not  to 
stand  by  it,  but  introduced  a  large  amount  of  evidence  to 
meet  that  of  plaintiff,  and  after  the  entire  evidence  in  the 
ease  was  closed,  did  not  renew  the  motion,  but  asked  and 
secured  instructions  to  the  jury,  covering  the  entire  case,  as 
viewed  ))y  appellant's  counsel,  it  must  be  presumed  that  the 
motion    yv^  waived.     In   passing    on    this  question  the 
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Supreme  Court  of  this  State  in  the  case  of  J.  A.  &  K.  Ey. 
Co.  V.  Velie,  140  111.  59,  say :  "  Where  a  defendant,  whose 
motion  to  exclude  plaintiff's  evidence,  made  as  soon  as 
plaintiff  rests,  is  overruled,  fails  to  stand  by  such  motion, 
or  to  renew  it  when  all  the  testimony  is  in,  or  to  request 
that  the  jury  be  instructed  to  find  for  the  defendant,  but 
introduces  testimony  of  his  own  to  contradict  the  case  made 
b}^  the  plaintiff,  and  requests  that  the  jury  be  instructed  to 
pass  upon  the  issues  involved  and  to  determine  them 
according  to  the  preponderance  of  evidence,  he  therefore 
waives  his  right  to  objection  to  the  action  of  the  court  in 
overruling  his  motion,  and  is  estopped  from  assigning  such 
action  as  error  in  a  court  of  review."  That  case  has  since 
been  followed  by  Chicago  City  Railway  Co.  v.  Van  Vleck, 
143  111.  480;  Ames  &  Frost  Co.  v.  Strachurski,  145  lU.  192, 
and  Harris  v.  Shebek,  151  111.  287,  and  the  rule  laid  down 
in  these  cases  may  now  be  said  to  be  firmly  established. 

It  is  insisted  by  counsel  for  appellant  that  plaintiff's 
entire  series  of  instructions  are  predicated  on  an  erroneous 
view  of  the  law.  The  ground  of  this  contention  is  that 
the  court  assumed  the  deceased  was  only  bound  to  exercise 
ordinary  care  under  the  circumstances  in  which  he  was 
placed,  Avhile  it  is  insisted  the  law  required  that  he  should 
exercise  the  highest  degree  of  care  for  his  own  personal 
safety,  and  so  should  have  gone  on  foot — ^not  worn  an  over- 
coat or  protected  his  ears  from  freezing  by  wearing  a  scarf 
over  his  head  or  around  his  neck,  and  especially  should  not 
have  used  a  railroad  velocipede. 

We  know  of  no  rule  of  law  holding  a  night  watchman  of 
a  railroad  track  to  a  greater  degree  of  care  for  his  own  per- 
sonal safety  than  is  usually  exercised  by  careful,  prudent 
persons  under  similar  circumstances.  Any  such  rule  as 
seems  to  be  contended  for  would  be  unjust  toward  a  class 
of  persons  who,  through  darkness,  storm  and  frost,  often 
peril  their  own  lives  to  save  the  lives  and  property  of 
others. 

Appellant's  evidence  shows  that  appellant  knew  deceased 
Wft9  in  thQ  habit  of  using  the  velocipede  to  carry  himself 
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and  tools  over  his  beat.  It  was  the  property  of  appellant, 
and  was  kept  in  the  section  house  at  Beecher  City,  and  we 
think  from  the  evidence  of  appellant's  witnesses  that  the 
court  might  fairly  assume,  if  necessary,  that  the  contract  of 
service  by  appellee's  intestate  included  the  furnishing  of 
the  velocipede  by  appellant. 

It  does  not  appear  from  the  evidence  that  the  velocipede 
was  in  any  way  instrumental  in  causing  the  accident,  or 
that  deceased  would  not  have  met  the  fate  he  did,  had  he 
been  walking,  instead  of  riding  on  a  car  propelled  by  him- 
self. That  a  watchman  of  a  railway  track,  whether  walk- 
ing or  riding  over  it,  should  exercise  greater  care  and 
caution  for  his  own  safety  than  when  traveling  on  the 
public  highway,  is  undoubtedly  true.  But  one  watchman 
of  a  railroad  track,  whose  duties  are  the  same  as  hundreds 
of  other  persons  engaged  in  the  same  employment,  should 
not  be  held  to  a  greater  degree  of  care  than  the  careful, 
prudent  and  cautious  of  these  other  hundreds,  and  that  is 
what  the  jury  were  told  by  the  instructions,  aud  we  are 
unable  to  see  wherein  they  are  wrong.  To  say  that  deceased 
should  not  have  worn  proper  clothing,  to  keep  him  from 
freezing  while  performing  his  duties,  is  going  beyond  the 
law.  The  law  does  not  require  an  humble  employe  on 
a  railroad  to  offer  himself  a  vicarious  sacrifice  to  save  even 
the  wrecking  of  a  freight  train.  The  fact  that  deceased 
did  protect  himself  from  the  inclemency  of  the  weather, 
instead  of  showing  that  he  was  careless,  shows  the  reverse. 

It  is  insisted  on  the  part  of  appellant  that  it  is  not  negli- 
gence for  a  railroad  company  to  run  its  trains  at  night 
without  a  headlight  burning,  and  the  case  of  McDonald  v. 
New  York  C.  &  H.  R.  K.  Co.,  138  N.  Y.  663,  is  cited  as 
supporting  this  somewhat  startling  proposition.  Turning 
to  the  case,  we  find  it  was  an  appeal  from  an  order  of  the 
general  term  of  the  Supreme  Court  of  New  York,  which 
reversed  an  order  denying  a  motion  for  a  new  trial.  What 
the  Court  of  Appeals  said  in  deciding  the  case  is  brief,  and 
we  cite  it  entire  :  "  Agree  to  affirm  order,  and  for  judg- 
ment absolute  for  defendant,  on  stipulation;  no  opinion. 
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All  concur  except  Andrews,  Ch.  J,,  not  voting.  Order 
affirmed  and  judgment  accordingly."  Whether  the  parties 
correctly  stipulated  what  the  law  governing  the  case  was, 
w^e  have  no  means  of  knowing. 

It  is  insisted  the  evidence  fails  to  show  that  deceased  was 
in  the  exercise  of  ordinary  care  at  the  time  of  the  accident. 
It  is  true  there  is  little  direct  evidence  as  to  the  matter  on 
either  side,  but  plaintiff's  witness,  Jennings,  who  had  known 
deceased  well  for  about  thirty  years,  and  who  was  closely 
associated  with  him  some  five  years,  testified  that  he  was  a 
temperate,  quiet,  careful  man.'  Such  men  do  .not  often 
become  reckless  and  careless,  after  years  of  carefulness,  and 
in  the  absence  of  evidence  showing  that  deceased  had 
changed,  the  jury  were  warranted  in  believing  he  was  in  the 
exercise  of  due  care  for  his  own  safety  at  the  time  of  his 
death.  It  mav  be  further  said  that,  had  he  been  other 
than  a  careful,  reliable  man,  he  would,  in  all  probability,  not 
have  remained  long  in  the  service  of  appellant  as  night 
watchman. 

It  is  insisted  by  appellant  that  the  verdict  is  unsupported 
by  the  evidence.  There  is  no  dispute  about  the  fact  that 
the  train  was  running  half  an  hour  ahead  of  time,  but  there 
is  a  conflict  in  the  evidence  as  to  whether  the  headlight  was 
burning. 

The  engineer  testified  that  it  was  lighted  at  Flora,  about 
9  o'clock,  and  he  is  partially  corroborated  by  a  brakeman 
on  the  train.  On  the  other  hand,  Fred  Barnes,  a  traveling 
man,  testifies  that  he  was  at  Altamont,  a  station  ten  or 
twelve  miles  southeast  of  Beecher  city,  where  he  had  gone 
on  defendant's  road;  that  at  the  time  the  train,  which  killed 
Alsop,  pulled  into  Altamont,  it  had  a  head  lamp,  but  it  was 
not  burning.  He  says  he  observed  it  particularly.  No 
witness  testifies  that  the  lamp  was  lighted  after  the  train 
stopped  at  Altamont.  With  evidence  of  this  character 
before  the  jury,  it  can  not  be  said  their  verdict  was  against 
the  weight  of  the  evidence.  Since  it  is  the  province  of  the 
jury  to  weigh  it  and  say  which  way  it  preponderates,  their 
finding  is  binding  on  this  court,  and  the  judgment  will 
therefore  be  affirmed. 
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Baltimore  &  0.  S.  W.  By.  Co.  r.  Harrison  Faith.  ^^TT?. 

Same  y.  Sarah  Faith. 

1.  Highways— JE^rts^ence  of,  a  Mixed  Question  of  Law  and  Fact — 
The  existence  of  a  legal  highway  in  a  particular  place  is  a  mingled 
question  of  law  and  fact,  and  when  the  question  arises,  the  jury  should 
be  instructed  as  to  what  facts  establish  the  existence  of  a  highway,  and 
it  is  then  for  them  to  say  whether  such  facts  have  been  proved. 

3.  Railboads — What  Amounts  to  Obstruction  of  Crossing. — A  car 
negligently  allowed  to  remain  upon  the  railroad  track  at  a  public  cross- 
ing is  an  obstruction,  and  an  averment  that  a  railroad  company  care- 
lessly and  negligently  placed  and  left  one  of  its  freight  cars  upon  and 
nearly  across  a  public  highway,  and  by  means  thereof  said  car  was  an 
object  highly  calculated  to  frighten  teams  or  horses  passing  over  said 
highway  at  said  crossing,  is  substantially  an  averment  of  an  obstruction 
of  the  highway. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Lawrence  County;  the  Hon.  Silas  Z.  Landes,  Judge, 
presiding.  Heard  in  this  court  at  the  February  term,  1897,  Affirmed. 
Opinion  filed  September  10^  1897. 

Palubb,  Shutt  &  Lester  and  Gee  &  Babnes^  attorneys 
for  appellant. 

J.  E.  MoGauhbYjW.  a.  Cullop  and  Wm.  Eobinson,  attor- 
neys for  appellees. 

Mr.  Justiob  Wobthington  delivered  the  opinion  of  the 
Court. 

These  cases  grow  ont  of  the  same  occurrence,  and  are 
substantially  alike.  Both  cases  were  tried  at  the  same  time, 
before  the  same  jury,  upon  the  same  testimony,  and  sepa- 
rate verdicts  rendered.  Harrison  Faith's  damages  were 
assessed  at  $1,000,  and  Sarah  Faith's  damages  at  $300. 
They  are  tried  here  together,  upon  the  same  record,  abstract 
and  brief.  The  declarations  are  similar  in  legal  effect,  and 
charge,  in  substance,  that  said  appellant  was  operating  its 
road,  running  through  the  county  of  Lawrence,  and  using, 
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in  connection  therewith,  a  certain  "Y,"  or  switch  track, 
connecting  its  road  with  the  C,  C,  C.  &  St.  L.,  or  Big  Four, 
and  that,  on  the  1st  of  May,  1895,  appellant  carelessly  and 
negligently  placed  and  left  a  freight  car  upon  and  partly 
across  a  public  highway,  leading  from  the  city  of  Lawrence- 
ville  across  said  "  Y,"  or  switch  track,  and  by  means  thereof 
said  freight  car  so  encroaching  upon  said  highway,  became 
and  was  an  object  highly  calculated  to  frighten  the  teams 
or  horses  used  b}''  persons  passing  along  said  highway  at 
said  crossing;  that  said  appellant  negligently  permitted 
and  suffered  said  car  to  be  and  remain  so  encroaching  upon 
said  highway;  that  upon  said  day  of  May,  1895,  appellee 
Harrison  Faith,  with  his  wife,  in  a  buggy  drawn  by  a  gentle 
horse,  was  driving  over  said  highway,  from  his  home  to  the 
city  of  Lawrenceville,  and  that  while  so  driving  and  exer- 
cising due  care  and  diligence,  and  while  in  the  act  of  cross- 
ing said  "  Y,"  at  said  public  highway  crossing,  his  horse 
became  frightened  at  said  car,  so  left  encroaching  on  the 
highway,  and  in  consequence  thereof  ran  away,  upset  the 
buggy,  and  threw  appellees  forcibly  to  the  ground,  whereby 
they  were  injured,  etc. 

Appellant  plead  the  general  issue. 

The  first  instruction  for  appellees  fairly  stated  the  mate- 
rial allegations  of  the  declarations,  and  told  the  jury  that 
^'  these  allegations  plaintiffs  are  required  to  establish  by  a 
preponderance  of  the  evidence."  Due  care  and  diligence 
on  the  part  of  appellees  was  one  of  these  allegations,  and  it 
was  not  necessary  to  repeat  it  in  subsequent .  instructions. 
The  jury  by  their  verdict  found  that  these  allegations  were 
proved,  and  while  upon  some  points  the  testimony  conflicts, 
an  examination  of  the  record  fails  to  show  that  the  verdict 
is  unsupported  by  the  evidence. 

Appellant  assigns  for  error  that  by  the  tenth  instruction 
for  appellees,  ^^  the  question  whether  the  road  was  established 
according  to  the  statute  was  one  of  law  for  the  court,  and 
was  improperly  left  to  the  jury,'*  citing  Harding  v.  Hale, 
83  111.  501.  In  the  case  cited  the  court  held  it  error  to 
leave  the  jury  to  determine  whether  a  highway  was  laid 


Fourth  District — February  Term,  1897.     61 

B.  ft  O.  a  W.  Ry.  Co.  V.  Faith. 

out,  without  calling  attention  to  the  steps  necessary  to  the 
laying  out  of  a  highway,  and  say,  '^  the  question  is  a  mingled 
one  of  law  and  fact,  and  not  purely  of  fact,  as  is  assumed 
by  the  instruction." 

In  the  present  case,  the  court  did  call  attention,  in  the 
seventh  instruction,  to  the  different  methods  of  establishing 
a  highway,  as  follows :  ^'  You  are  instructed  that  the  plaint- 
iffs are  at  liberty  to  rely  upon  establishing  the  highway  in 
question  by  proving  either  a  condemnation  and  the  opening 
thereof,  in  due  form  under  the  statute,  twenty  years  con- 
tinuous adverse  use  by  the  public,  or  dedication  by  the 
owner  and  acceptance  by  the  public;  and  if  you  believe, 
from  the  weight  of  the  evidence,  that  the  plaintiffs  have 
proven  the  establishment  of  the  road  in  controversy,  by 
either  one  of  these  methods,  that  is  suflScient  upon  the 
question  of  the  road." 

When  the  jury  is  instructed  as  to  what  facts  establish  a 
highway,  it  is  for  the  jury  to  say  whether  such  facts  have 
been  proved.  Grube  v.  Nichols,  36  111.  97.  While  this 
instruction  might  have  been  more  explicit  in  stating  what 
was  necessary  to  prove  in  order  to  establish  a  statutory 
highway,  yet  such  omission  in  this  case  was  not  material 
error.  The  proof  was  conclusive  by  several  witnesses  that 
the  road  in  question  had  been  used  as  a  public  highway  for 
more  than  twenty  years,  and  that  it  was  ditched,  graded 
and  worked  by  the  highway  commissioners.  This  of  itself 
was  enough  to  establish  a  highway.  Counsel  for  appellant 
claim  that  the  evidence  shows  that  the  cattle-guard  on  the 
<<  Y  "  has  been  in  the  possession  of  appellant  for  more  than 
twenty-five  years,  and  has  never  been  crossed  or  used  by  the 
public.  This  may  be  true,  but  if  true,  it  does  not  prove 
that  the  road  was  not  a  public  highway,  or  that  appellant 
had  the  right  to  store  cars  thereon.  The  evidence  fails  to 
show  that  it  was  ever  used  before  the  day  in  question  as 
yard  or  switch  room  for  storing  cars.  It  was  used  in  pass- 
ing cars  from  the  track  of  appellant  to  the  track  of  the 
'^Big  Four."  If  its  use  had  been  confined  to  this,  the 
freight  car  in  question  would  not  have  been  left  standing 
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on  the  cattle-^aard,  and  on  the  highway,  as  alleged  in  the 
declaration.  Counsel  for  appellant  do  not  seem  to  serioush' 
challenge  the  existence  of  the  alleged  highway,  but  defend 
npon  the  ground  that  the  car  in  question  was  not  upon  the 
traveled  track.  This  appears  from  their  statement  on  page 
10  of  their  brief,  as  follows : 

"  The  fault  of  defendant,  if  it  was  guilty  of  a  fault,  was 
in  leaving  a  car  within  the  technical  limits  of  the  highway 
not  traveled." 

There  is  a  conflict  of  the  testimony  as  to  how  close  the 
car  stood  to  the  traveled  track,  some  witnesses  placing  the 
nearest  end  from  two  to  four  feet,  and  others  from  ten  to 
twelve  feet.  We  do  not  deem  this  a  material  point.  The 
question  is,  was  the  car  upon  the  highway,  as  alleged  in 
the  declaration,  and  was  this  the  cause  of  the  accident  ? 

Counsel  for  appellant  criticise  "  all  the  instructions  which 
refer  the  question  whether  the  car  of  defendant  was  an 
obstruction  to  the  highway,"  etc.,  upon  the  ground  that 
this  is  not  the  issue  made  by  the  pleadings.  It  is  true  that 
the  declaration  does  not  use  the  word  **  obstruction,"  or 
"obstructing  the  highway;"  but  it  does  allege  that  the 
car  was  "  negligently  left  upon  and  partly  across  a  public 
highway,"  etc.  This  language  is  sufficient  to  charge  an 
obstruction.  Whether  or  not  it  was  an  obstruction  was  for 
the  jury  to  decide.  Young  v.  Detroit,  etc.,  56  Mich.  430, 
and  cases  there  cited. 

"  Public  highways  belong  from  side  to  side  and  end  to 
end  to  the  public."    Elliott  on  Eoads  and  Streets,  p.  478. 

"  No  railroad  corporation  shall  obstruct  any  public  high- 
way by  stopping  any  train  upon,  or  by  leaving  any  car  or 
locomotive  engine  standing  on  its  track,  when  the  same 
intersects  or  crosses  such  public  highway,  except  for  the 
purpose  of  receiving  or  discharging  passengers,  and  in  no 
case  to  exceed  ten  minutes  for  each  train,  car  or  loco- 
motive."   Starr  &  Curtis'  Stat.,  Chap.  114,  Sec.  77. 

An  object  on  a  highway  calculated  to  frighten  a  horse 
may  be  a  nuisance,  and  is  not  distinguishable  in  law  from 
an  obstruction  which  a  traveler  drives  against  Clinton  v. 
Howard,  42  Conn.  294. 
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A  car  negligently  allowed  to  remain  upon  the  track  at  a 
crossing  is  an  obstruction.  Pittsburg,  C.  &  St.  L.  R.  Co,  v. 
Eitley,  118  Ind.  155.  Tb-is  case  is  on  all  fours  with  the  one 
at  issue. 

"  Every  unauthorized  use  of  the  highway  which  renders 
it  less  safe  and  convenient  for  travelers  is  an  obstruction." 
Am.  &  Eng.  Ency.,  Vol.  9,  p.  413. 

To  the  same  effect  are :  Smith  v.  State,  23  New  J.  Law, 
712;  Commonwealth  v.  Blaisdell,  107  Mass.  284;  Northern 
C.  R.  Co.  V.  Commonwealth,  90  Pa.  St.  300;  State  v.  Ber- 
detta,  73  Ind.  185;  People  v.  Cunningham,  1  Denio,  524; 
The  King  v.  Russell,  6  East.  427. 

The  averment,  then,  that  appellant  carelessly  and  negli- 
gently placed  and  left  one  of  its  freight  cars  upon  and 
partly  across  a  public  highway  *  *  *  and  by  means 
thereof  said  car  was  an  object  highly  calculated  to  frighten 
teams  or  horses  passing  over  said  highway  at  said  crossing, 
etc.,  is  substantially  an  averment  of  an  obstruction  of  the 
highway,  and  the  instructions  referred  to  do  not  present  an 
issue  not  made  by  the  pleadings. 

The  instructions  for  appellant  were  voluminous,  and 
covered  every  point  of  its  defense. 

We  find  no  material  error  in  the  record.  The  judgment 
in  each  case  is  therefore  affirmed. 


Western  Union  Telegraph  Co.  v.  0.  T.  D.  Haltom. 

1.  Damages — For  Mental  Anguish. — Mental  anguish  and  injured 
feelings,  in  no  way  connected  with  an  injury  to  the  peiBon,  and  resulting 
from  mere  negligence,  can  not  be  sufficient  basis  for  the  recovery  of 
damages. 

Trespass  on  the  Case,  for  failure  to  deliver  a  telegram.  Appeal  from 
the  Circuit  Court  of  Lawrence  County;  the  Hon.  Silas  Z.  Landes, 
Judge,  presiding.  Heard  in  this  court  at  the  February  term,  1807. 
Beversed  and  remanded.    Opinion  filed  September  10, 1897. 

W.  L.  Gross,  attorney  for  appellant. 
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Ges  &  Barnes,  attorneys  for  appellee. 

Mb.  Presiding  Justiob  Oreighton  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  on  the  case  in  the  Lawrence  Circuit 
Court,  brought  by  appellee  against  appellant,  to  recover 
damages  for  failure  on  the  part  of  appellant  to  deliver  to 
appellee  a  telegram  which  a  brother  of  appellee  had  con- 
tracted with  appellant  to  transmit  from  Cloverdale,  Indiana, 
to  appellee,  at  Lawrenceville,  Illinois. 

The  declaration  consists  of  but  one  count,  and  is  as 
follows : 

State  of  Illinois,  ) 
Lawrence  County,  f     * 

In  the  Circuit  Court,  Lawrence  County. 

To  the  Feruary  term,  1896. 

In  this  case  the  plaintiff,  G.  T.  D.  Haltom,  complains  of 
the  defendant,  which  has  been  summoned,  The  Western 
Union  Telegraph  Company,  of  a  plea  of  trespass  on  the 
case :  For  that,  whereas,  the  defendant,  on  the  10th  day  of 
May,  1895,  was  the  owner  of  and  possessed  of  certain  lines 
of  telegraph  extending  from  Cloverdale,  in  the  State  of 
Indiana,  to  Lawrenceville,  in  the  State  of  Illinois,  and  upon 
which  lines  of  telegraph,  by  means  of  electricity,  it,  for  a 
certain  reward,  was  accustomed  to  transmit  and  deliver 
certain  messages,  usually  nominated  as  telegrams,  whenever 
required.  And  the  plaintiff  says  that  at  the  said  Clover- 
dale, the  defendant  then  and  there  had  an  office,  and  then 
and  there  accepted  from  one  Stockton  Haltom,  a  brother  of 
this  plaintiff,  a  certain  message  and  for  a  consideration  of 
twenty-five  cents  then  and  there  paid  by  the  said  Stockton 
Haltom  agreed  to  safely  and  promptly  transmit  to  this 
plaintiff  a  message  as  follows : 

May  10,  1895. 
To  G.  T.  D.  Haltom,  Lawrenceville,  111. 

Ike  is  dead.    Come  at  once  to  Quincy. 

Stockton  Haltom. 

Which  message  was  delivered  and  sent  to  this  plaintiff  for 
his  express  use  and  benefit,  for  the  reason  that  the  said  ^'  Ike  " 
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referred  to  in  the  telegram  was  a  brother  of  this  plaintiff, 
and  one  for  whom  this  plaintiff  had  great  love  and  affection, 
and  it  was  with  a  knowledge  of  sach  facts  that  the  nrgent 
telegram  was  sent  in  order  that  he,  the  plaintiff,  might  be 
present  at  the  faneral  of  the  said  brother.  And  the  plaintiff 
avers  that  he  was  at  that  time  residing  in  Lawrenceville, 
III.,  at  the  place  where  the  telegram  was  directed  to  be  sent, 
and  within  the  limits  of  the  delivery  of  the  office  which  the 
defendant  had  at  that  time  located  in  Lawrenceville  afore- 
said. And  that  he  was  well  known  to  all  the  citizens  of  said 
place,  and  could  easily  have  been  found  by  the  defendant's 
agents,  as  he  was  well  known  to  the  agent  there,  as  he,  the 
plaintiff,  had  resided  at  Lawrenceville  for  several  years. 

And  the  plaintiff  avers  it  was  the  duty  of  the  defendant 
to  safely  and  promptly  deliver  to  the  plaintiff  the  said  mes- 
sage or  telegram,  and  knew  its  duty  and  agreed  to  do  so  at 
the  time  of  the  acceptance  of  the  same  at  Cloverdale,  Ind. 
Yet  the  plaintiff  avers  that  the  defendant,  well  knowing  its 
duty  in  the  premises,  refused  to  do  as  it  was  bounden  in 
law  to  do,  and  negligently,  willfully  and  recklessly  failed  to 
transmit  the  said  message  to  this  defendant,  and  by  reason 
of  the  willful,  reckless  and  negligent  acts  of  the  defendant  as 
aforesaid,  this  plaintiff  did  not  learn  of  the  death  of  his 
brother  until  some  days  after  the  burial  of  the  said  brother, 
and  was  thereby  deprived  of  the  privilege  of  being  at  the 
funeral  and  the  burial  of  the  said  brother.  And  this  plaint- 
iff says  that  if  the  said  telegram  had  been  promptly  trans- 
mitted and  delivered,  as  the  defendant  was  in  dutv  bound  to 
do,  he  would  have  been  able  and  would  have  been  present 
at  the  funeral  and  burial  of  the  said  brother,  as  the  distance 
between  the  two  points,  Cloverdale  in  Indiana,  and  Lawrence- 
ville in  Illinois,  is  not  over  one  hundred  miles,  and  the  means 
of  transit  between  the  two  places  isamply  provided  so  as  to 
have  insured  his  presence  as  he  was  in  good  health  and 
would  have  been  present.  And  the  plaintiff  avers  that  by 
reason  of  not  receiving  the  said  telegram,  and  not  being 
apprised  of  his  brother's  death,  and  not  being  present  at  his 
funeral,  he,  the  plaintiff,  was  brought  into  reproach  and 
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dislike  among  his  relatives  and  neighbors  who  are  well 
acquainted  with  him,  who  having  reason  to  believe  and  did 
believe  that  he  had  knowledge  of  his  brother's  death,  and 
was  willfully  without  any  sufficient  cause  absenting  himself 
from  paying  the  last  sad  tribute  of  respect  to  his  brother,  for 
whom  he  had  given  out  that  he  had  great  affection,  and  the 
plaintiff  says  that  after  a  time  when  he  became  aware  that 
his  brother  was  dead  and  that  he  had  "been  unable  to  be 
present  at  his  funeral,  he  was  afflicted  with  great  anguish 
and  suffering  of  mind;  that  his  mental  anguish  continued  for 
many  days;  that  during  said  time  there  was  occasioned 
great  injury  to  his  feelings,  all  caused  by  the  fact  that  he 
had  been  unable  to  be  present  at  the  funeral  of  his  deceased 
brother,  and  thereby  give  the  last  testimony  of  his  love  and 
affection  for  him.  And  the  plaintiff  avers  all  this  was  caused 
by  the  act  of  the  plaintiff  in  not  making  prompt  delivery  of 
the  said  telegram. 

And  the  plaintiff  avers  that  by  the  law  of  the  State  of 
Indiana,  where  the  contract  was  entered  into  by  the  said 
Stockton  Haltom  for  the  benefit  of  this  plaintiff  and  the  said 
telegram  accepted  from  him  for  transmission,  the  defendant 
well  knew  that  for  a  failure  to  properly  transmit  the  tele- 
gram, it  would  be  liable  for  all  damages  occasioned  to  this 
plaintiff  by  mental  anguish  and  injury  to  his  feelings,  and 
then  and  there  accepted  the  same  under  the  law  of  Indiana. 
And  the  plaintiff  says  by  the  law  of  Indiana  an  action  has 
accrued  to  him  to  demand  of  the  plaintiff  all  the  damages 
which  have  been  occasioned  to  him  in  mental  anguish  and 
injured  feelings.  And  he  says  he  is  injured  in  the  sum  of 
one  thousand  dollars,  and  hence  he  has  brought  this  suit. 
And  he  prays  judgment. 

G.  T.  D.  Haltom, 
By  Oee  &  Babkes,  his  attorneys. 

To  this  declaration,  a  demurrer  both  general  and  special 
was  filed  by  appellant  and  overruled  by  the  court,  after 
which  appellant  filed  its  plea  of  not  guilty.  The  case  was 
tried  by  a  jury,  resulting  in  a  verdict  for  appellee,  assessing 
his  damages  at  $230.    Motions  by  appellant  in  arrest  of 
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judgment  and  for  new  trial,  both  overruled.  Judgment  on 
the  verdict.    Case  brought  to  this  court  by  appeal. 

The  testimony  tends  to  prove  all  that  is  material  of  the 
declaration,  except  the  averments  that  appellant  '^  willfully 
and  recklessly  failed  to  transmit  the  said  message,"  that  by 
not  being  present  at  his  brother's  funeral  he  was  brought 
into  reproach  and  dislike  among  relatives  and  neighbors, 
and  the  averments  pleading  the  law  of  the  State  of  Indiana* 
There  is  no  evidence  to  justify  a  finding  that  appellant 
acted  willfully  or  recklessly;  that  appellee  was  brought 
into  reproach  and  dislike  among  his  relatives  and  neigh- 
bors, and  no  attempt  was  made  to  prove  the  law  of  Indiana. 

These  eliminated,  the  declaration  may  stand  as  showing 
the  material  facts  of  the  case. 

The  controlling  question  in  this  case  is  as  to  the  law  for  the 
admeasurement  of  damages  applicable  to  the  facts. 

Counsel  for  appellee  contend  that  because  appellant  did 
not  elect  to  stand  by  its  demurrer  to  the  declaration,  but 
chose  to  plead  and  contest  the  facts,  it  can  not  now  raise  that 
question  of  law.  That  position  is  not  well  taken.  In  the 
declaration  is  pleaded  materially  more  than  the  evidence 
proves. 

Out  of  the  facts  the  law  arises.  If  the  law  of  Indiana, 
where  the  contract  was  made,  had  been  proved  to  be  as 
pleaded,  and  the  tort  counted  on  been  treated  as  a  mere 
breach  of  contract,  it  would  have  presented  a  very  differ- 
ent question.  Counsel  state  that  they  did  not  plead  any 
statute  of  Indiana,  and  that  the  court  must  presume  the 
common  law  is  referred  to.  The  fact  that  it  is  pleaded  as 
the  law  of  Indiana  raises  the  presumption  that  it  refers  to 
such  a  law  of  that  jurisdiction  as  the  pleader  supposed  is 
cognizable  here  only  when  pleaded  and  proved.  This  case 
must  be  determined  by  the  law  of  Illinois  as  applicable  to 
the  facts  established  on  the  trial. 

The  court  gave  to  the  jury  on  behalf  of  appellee,  and  at 
his  instance,  the  following  instruction :  "  The  court  instructs 
the  jury,  that  if  you  believe  from  a  preponderance  of  the 
evidence  that  the  plaintiff  has  suffered  damage,  in  manner 
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and  form  as  charged  in  the  declaration,  then  you  should  find 
for  the  plaintiff,  and  assess  hisdamages  at  such  an  amount  as 
you  think  him  entitled,  not  exceeding  the  amount  claimed 
in  the  declaration." 

And  the  court  gave,  of  its  own  motion,  the  following 
instruction :  "  The  court  instructs  the  jury  that  the  suffer- 
ing from  sickness  claimed  by  plaintiff  can  not  be  allowed 
as  an  element  of  damages,  unless  the  weight  of  the  evidence 
shows  that  such  sickness  was  the  direct  result  of  the  disap- 
pointment resulting  from  failure  to  deliver  the  message  in 
question." 

.  The  only  injuries  averred  in  the  declaration  and  covered 
by  the  evidence  for  which  appellee  claims  substantial  dam- 
ages are :  That  when  he  became  aware  that  his  brother 
was  dead,  and  that  he  had  been  unable  to  be  present  at 
his  funeral,  he  was  afflicted  with  great  anguish  and  suffer- 
ing of  mind;  that  his  mental  anguish  continued  for  many 
days;  that  during  said  time  there  was  occasioned  great  injury 
to  his  feelings,  all  caused  by  the  fact  that  he  had  been  unable 
to  be  present  at  the  funeral  of  his  deceased  brother  and 
thereby  give  the  last  testimony  of  his  love  and  affection  for 
him.  The  count  concludes :  "And  the  plaintiff  says  by  the 
law  of  Indiana  an  action  has  accrued  to  him  to  demand  of 
the  plaintiff  all  the  damages  which  have  been  occasioned  to 
him  in  mental  anguish  and  injured  feelings.  And  he  says 
he  is  injured  in  the  sum  of  one  thousand  dollars  and  hence 
he  has  brought  this  suit.    And  he  prays  judgment." 

The  testimony  was  admitted,  over  appellant's  objection, 
tending  to  show  that  as  a  result  of  the  disappointment  in 
not  receiving  the  message,  appellee  became  sick  and  unable 
to  attend  to  his  usual  duties,  was  confined  to  his  bed  and 
under  care  of  a  physician  for  two  or  three  weeks. 

We  find  nothing  in  the  declaration  to  warrant  the  admis- 
sion of  this  testimony  or  to  justify  the  instruction  recogiz- 
ing  such  sickness  as  an  element  of  the  damages  in  this  case. 

This  brings  us  to  the  controlling  question.  What  is  the 
common  law  rule  for  the  admeasurement  of  damages,  appli- 
cable to  the  facts  established  in  this  case ! 
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Upon  this  qaestion  respective  counsel  have  furnished  us 
all  the  assistance  possible.  Both  counsel  for  appellant  and 
for  appellee  have  presented  this  branch  of  the  case  ably  and 
exhaustively. 

We  have  given  the  subject  thorough  investigation  and 
much  thought  and  find  that  the  greater  weight  of  author- 
ity, and  to  our  minds  much  the  sounder  reasoning,  calls  for 
a  rule  excluding  mental  anguish  and  injured  feelings  as 
independent  elements  of  damages  in  this  class  of  cases. 

We  hold  the  common  law  to  be,  that  mental  anguish  ahd 
injured  feelings  in  no  way  connected  with  an  injury  to  the 
person,  resulting  from  mere  negligence,  can  not  be  sufficient 
basis  for  the  recovery  of  damages. 


Tyrns  8.  Tickers  v.  Dora  Adell  Tyndall. 

1.  PfiAcncB— Bt22  ofEoceepUcyM  Must  Show  Motion  for  New  Trial. 
— In  appeals  from  judgments  based  on  the  yerdict  of  a  jury  it  must 
appear  by  a  biU  of  exceptions  that  a  motion  for  a  new  trial  was  made 
and  overruled  and  exceptions  taken,  otherwise  the  case  wiU  not  be 
reviewed  in  the  Appellate  Court. 

Assumpsit,  for  breach  of  promise  of  marriage.  Error  to  the  Circuit 
Court  of  Massac  County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presid- 
ing. Heard  in  this  court  at  the  February  term,  1897.  Affirmed.  Opin- 
ion filed  June  10,  1897. 

W.  S.  MoRBis  and  W.  B.  Mobbis,  attorneys  for  appellant. 

G.  A.  Cbow  and  Ooubtnby  &  Helm,  attorneys  for  appel- 
lee. 

Mb.  Presidino  Justice  Samplb  deliybbed  the  opinion  of 

THE  COUBT. 

This  suit  was  for  a  breach  of  promise  of  marriage,  brought 
by  defendant  in  error.  Trial  was  had  before  a  jury  and  a 
verdict  obtained  in  her  favor,  on  which  judgment  was 
entered. 
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The  bill  of  exceptions  does  not  show  that  a  motion  was 
made  for  a  new  trial,  or  that  exceptions  were  taken  to  any 
instructions.  Therefore  this  court  can  not  consider  any 
errors  assigned  relating  to  the  trial. 

As  held  in  James  v.  Dexter  et  al.,  113  111.  656 :  ^^  It  must 
appear,  as  has  been  held  by  this  court  in  numerous  decisions, 
that  the  fact  that  a  motion  for  a  new  trial  was  made  and  over- 
ruled and  exceptions  taken  *  ^  *  are  contained  and 
are  preserved  in  a  bill  of  exceptions,  otherwise  the  case  will 
not  be  reviewed  in  the  Appellate  Court,"  citing  various 
decisions.  It  is  then  further  held  it  is  not  sufficient  that  it 
appear  in  the  record,  as  made  up  by  the  clerk,  that  such 
motion  was  made,  overruled  and  excepted  to. 

Error  is  assigned  on  the  refusal  of  the  court  to  grant 
plaintiff  in  error  a  change  of  venue  on  account  of  the  prej- 
udice of  the  inhabitants  of  the  county  where  the  case  was 
tried.  We  have  examined  the  record  on  this  question  and 
can  not  say  the  court  erred  in  denying  such  motion. 

The  judgment  is  affirmed. 


John  A.  Sterling  v.  M.  H.  Fox  and  Mary  Fox. 

1.  Appellate  Coubt  Tractick— Where  the  Becord  ia  Imperfect^ 
In  this  case  the  court  finds  no  declaration  or  pleas  m  the  record,  nor  any 
mention  of  them  in  the  abstract,  and  hence  has  no  means  of  knowing 
what  issaes  were  tried.  Whether  the  action  of  the  trial  court  com- 
plained of  was  material  error  or  not,  is  held  to  depend  largely  upon  the 
state  of  the  pleadings,  and  the  judgment  is  affirmed. 

KepleTtn. — Appeal  from  the  Ck>unty  Ck>urt  of  Madison  County;  the 
Hon.  Wm.  p.  Early,  Judge,  presiding.  Heard  in  this  court  at  the  Feb- 
ruary term,  1897.    Affirmed.    Opinion  filed  September  10, 1897. 

• 

Travous  &  Warnook  and  J.  W.  Bartholomew,  attorneys 
for  appellant. 

Krome  &  Terry  and  W.  P.  Bradshaw,  attorneys  for 
appellees. 


FouBTH  District — Febbuaby  Tebm,  1897.    71 

Kurtz  V.  Kurtz. 

Mb.  PBBSiDiNa  JcrsTioB  Cbbightok  deliyebeo  the  opinion 
OF  THE  Court. 

This  appears  to  have  been  an  action  of  replevin  brought 
in  the  County  Court  of  Madison  County  by  appellant  against 
appellees,  to  recover  possession  of  certain  personal  property. 
A  trial  was  had  by  jury,  resultiuji;  in  a  verdict  finding  the 
title  to  the  property  in  question  to  be  in  the  defendants. 
Motion  by  appellant  for  new  trial  overruled.  Judgment  on 
the  verdict.    Cause  appealed  to  this  court. 

Of  the  numerous  errors  assigned  only  three  are  urged : 
The  giving  by  the  trial  court  of  appellee's  first  instruction, 
refusing  of  appellant's  fifth  instruction,  and  the  refusal  by 
the  court  to  admit  certain  testimony  offered  on  the  trial  by 
appellant. 

We  find  no  declaration  or  pleas  in  the  record,  nor  any 
mention  of  such  in  the  abstract,  and  therefore  have  no 
means  of  knowing  what  issues  were  tried.  Whether  the 
action  of  the  court  complained  of  was  material  error  or  not 
depends  much  upon  the  state  of  the  pleadings. 

We  have,  however,  examined  the  evidence  with  care,  and 
are  of  opinion  that  substantial  justice  has  been  done,  and 
that  upon  the  merits  of  the  case  the  judgment  of  the  County 
Court  should  be  affirmed. 


Mary  Kurtz  v.  William  H.  H.  Kurtz. 

1.  Appellate  Court  Pbagticb— Brie/i  Must  be  Filed  as  Required  by 
the  Rules, — The  decree  in  this  case  is  reversed  and  the  cause  remanded 
on  account  of  the  failure  of  defendant  in  error  to  file  briefs  as  required 
by  the  rules  of  the  court 

Separate  Maintenanee.— Error  to  the  Circuit  Court  of  Massac 
County;  the  Hon.  Alomzo  K.  Yickers,  Judge,  presiding.  Heard  in  this 
court  at  the  February  term,  1897.  Reversed  and  remanded.  Opimon 
med  September  10,  1897. 

C.  L.  V.  Mulkey,  attorney  for  plaintiff  in  error;  Thomas 
B.  Love,  of  counseL 
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Kg  appearance  for  appellee. 

Opinion  per  Curiam. 

Defendant  in  error  having  failed  to  file  his  brief  in  com- 
pliance with  the  requirements  of  the  rules  of  this  court,  and 
no  8ufl9cient  reason  or  excuse  having  been  offered  for  such 
failure,  the  decree  is  therefore  reversed  and  the  cause 
remanded. 


Oskamp,  Nolting  &  Co.  v.  A.  D.  Jones. 

1.  Practice— TTTiaf  Errors  can  Be  Considered  on  Appedl.^The  rule 
i3  inflexible  that  without  an  exception  preserved  in  the  bUl  of  exceptions, 
no  ruling,  however  improper,  that  does  not  relate  to  the  pleadings  or 
appear  on  the  face  of  the  judgment,  can  be  reviewed  in  an  appellate  tri- 
bunal. 

Assumpsit,  for  goods  sold  and  delivered.  Appeal  from  the  Circuit 
Court  of  Franklin  County;  the  Hon.  Oliver  A.  Hareer,  Jndge,  presid- 
ing. Heard  in  this  court  at  the  August  term,  1897.  Affirmed.  Opinion 
filed  September  10, 1897. 

Flanniqan  &  Payne  and  Cobb  &  Howard,  attorneys  for 
appellant. 

Hart  &  Spiller,  attorneys  for  appellee. 

Opinion  per  Coriam. 

Neither  the  record,  nor  the  bill  of  exceptions  filed  here 
shows  any  exception  to  the  findingor  judgment  of  the  court, 
or  that  there  was  a  motion  made  for  a  new  trial,  or  that 
there  were  any  propositions  of  law  submitted  to  the  court. 

There  is  nothing  then  for  this  court  to  review.  Wolf  v. 
Campbell,  2a  111,  App.  482. 

"  The  rule  is  inflexible  that  without  an  exception  pre- 
served in  the  bill  of  exoeptious,  no  ruling,  however  improper, 
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that  does  not  relate  to  the  pleadings  or  appear  on  the  face 
of  the  judgment,  can  be  reviewed  in  an  appellate  tribunal." 
Kennedy  v.  I.  C.  R.  R.  Co.,  68  111.  App.  602. 

Many  cases  might  be  cited  to  the  same  effect. 

Jadgment  of  court  below  affirmed. 


Bauer  Grocer  Co.  et  al.  y.  F.  E.  Zelle. 

1 .  Afpbaia  and  Eeolo/ba— Involving  a  Freehold.^A  bUl  praying  that 
certain  deeds  be  canceled  and  set  aside  as  a  cloud  on  the  title  of  the 
complainant,  involves  a  freehold,  and  this  court  has  no  jurisdiction  of  an 
appeal  from  a  decree  granting  the  prayer  of  such  a  bill. 

Bill,  to  set  aside  a  deed.  Appeal  from  the  Circiut  Court  of  Madison 
County;  the  Hon.  Benjamin  R.  Burroughb,  Judge,  presiding.  Heard 
in  this  court  at  the  August  term,  1897.  Dismissed.  Opinion  filed  t5ep> 
tember  10, 1897. 

Hadlsy  &  BuBTON,  attorneys  for  appellant. 
Wm.  H.  Tbmme,  attorney  for  appellee. 

Opinion  per  Curiam. 

The  decree  in  this  case  is  upon  a  supplemental  bill  filed 
by  appellee  against  appellant,  to  cancel  and  set  aside,  as 
oloud  on  the  title  of  appellee,  certain  deeds  to  real  estate 
held  by  appellants,  which  deeds  convey  said  real  estate  to 
appellants  in  fee. 

The  principal  prayer  of  the  bill  is :  '^  That  said  deeds 
mav  be  ordered  canceled  and  set  aside  as  a  cloud  on  the 
title  of  complainant"  (appellee).  The  principal  provision 
in  the  decree  is,  that  the  deeds  of  appellants  be  set  aside 
and  decreed  null  and  void  as  a  cloud  upon  the  title  of  appel- 
lee to  said  premises. 

This  case  involves  a  freehold,  and  this  court  has  no  juris- 
diction to  hear  and  determine  it.    The  appeal  should  have 
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been  to  the  Supreme  Court.  Board  of  Trustees  v.  Beale,  6 
111.  App.  536;  Fitzgerald  v.  Fitzgerald,  7  111.  App.  191;  Nei- 
meyer  v.  Knight  et  al.,  7  111.  App.  200;  Whitehead  v.  Alex- 
ander, 7  111.  App.  506;  Sobinson  v.  Peterson,  7  111.  App. 
398;  Hawley  v.  Simons,  7  111.  App.  401;  Dobbins  v.  Cruger, 
et  al.,  11  ni.  App.  114. 

The  appeal  is  dismissed.    Leave  to  appellants  to  withdraw 
record  and  files. 


John  H.  Shroeder  y.  A.  B.  Clarke  et  aK 

ft 

1.  Appellate  Coubt  Practicb— IF7^«re  There  is  Uncertainty  az  to 
What  is  Before  the  Court. — la  the  trial  court  two  cases  between  the 
same  parties  were  tried  together  and  verdicts  returned,  but  no  judgments 
appear  to  have  been  rendered,  and  no  stipulation  is  filed  as  to  which  case 
is  appealed.  Held,  that  with  this  uncertainty  about  the  matter  the 
appeal  must  be  dismissed. 

TranBcripts,  from  a  justice  of  the  peace.  Error  to  the  Circuit  Court  of 
Randolph  County;  the  Hon.  George  W.  Wall,  Judge,  presiding. 
Heard  in  this  court  at  the  August  term,  1897.  Dismissed.  Opinion  filed 
September  10.  1897. 

Wm.  Habtzell  and  J.  6.  Simpson,  attorneys  for  pbetintiff  in 
error. 

A.  G.  GoRDorr,  attorney  for  defendants  in  error. 

Opinion  per  Curiam. 

November  16, 1896,  plaintiff  in  error  recovered  two  judg- 
ments, for  $124.28  each,  against  defendants  in  error,  before 
H.  S.  Burbes,  a  justice  of  the  peace  of  Randolph  county, 
from  which  defendants  appealed  to  ihe  Circuit  Court  of 
said  county. 

On  the  trial  in  the  Circuit  Court  the  parties  agreed  that 
the  two  cases  should  be  tried  by  the  same  jury.  In  one  of 
the  cases  the  jury  returned  a  verdict  in  favor  of  the  defend- 
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ants,  and  in  the  other  returned  a  verdict  as  follows:    ^^  We, 
the  jury,  find  the  defendant  entitled  to  a  credit  of  $93.50 

(ninety-three    dollars    fifty  cents )j  leaving    bal.  due 

plaintiff  $38  (thirty-eighjt  dollars)." 

No  judgment  appears  to  have  been  rendered  on  either 
of  the  verdicts,  and  no  stipulation  filed  as  to  which  case 
has  been  brought  here.  With  this  uncertainty  about  the 
entire  matter,  this  court  can  do  nothing  but  dismiss  the 
case. 


Lacias  B.  Finch  v.  Frank  L.  Oallgher. 

1.  Pleading— JBKfee^  of  Dilatory  Moiiona  and  Plecu,— There  is  no 
rule  of  law  that  the  use  of  more  than  one  dilatory  motion  or  plea  in  the 
same  case  shaU  have  the  effect  of  a  full  appearance  in  the  case.  A 
defendant  may  make  as  many  such  motions  and  file  as  many  such  pleas 
as  he  deems  necessary,  provided  he  pursues  the  regular  order  of  pleading 
in  BO  doing,  and  may  limit  his  appearance  to  the  question  raised  by  each 
successive  motion  or  plea  if  he  so  desires. 

2.  JuDQiaxns—As  a  Bar  to  Suit  on  Original  Claimr—The  Rule  at 
Common  Law. — It  is  a  wel)  settled  rule  of  the  common  law  that  a  judg- 
ment on  a  joint  obligation,  against  one  or  more  of  several  joint  obligors, 
is  a  bar  to  any  suit  thereafter  brought  against  obligors  not  served,  and 
against  whom  judgment  was  not  rendered. 

8.  Same— jRendered  Outside  of  State  as  a  Bar  to  Suit  on  Original 
Demand. — Section  12  of  the  practice  act,  providing  that  a  judgment 
against  one  of  several  joint  debtors  shaU  not  be  a  bar  to  a  recovery  on 
the  original  cause  of  action  against  those  not  served,  in  any  suit  brought 
against  them  in  any  place  other  than  the  county  where  the  first  suit  is 
brought,  does  not  apply  to  judgments  rendered  outside  of  the  State. 

Assumpsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Alexander  County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding. 
Ueard  in  this  court  at  the  Februaiy  term,  1897.  Affirmed.  Opinion 
filed  September  10, 1897. 

Statement  of  the  Case. 

This  suit  was  begun  December  30,  1893,  in  the  Circuit 
Court  of  Alexander  County,  by  appellant,  against  Charles 
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Galigher  and  appellee^  to  recover  upon  a  promissory  note 
of  tenor  as  follows: 

"  $4,486.84.  New  Yokk,  July  20,  1886. 

Six  months  after  date,  we  promise  to  pay  to  the  order  of 
L.  R.  Finch's  Sons,  forty  four  hundred  eighty  six  and  84- 
100  dollars,  at  the  office  of  L.  R.  Finch's  Sons.  Yalue  re- 
ceived. 

Ghaelbs  Galigher  &  Son." 

(Indorsed):    "Without  recourse. 

L.  R.  Finch's  Sons." 

The  writ  commanded  the  sheriff  "  to  summon  Charles 
Galigher  and  Frank  L.  Galigher  (late  partners  under  the 
name  and  style  of  Charles  Galigher  and  Son),  to  appear  at 
the  February  term  of  court,  1894." 

On  the  30th  of  December,  1893,  the  sheriff  returned  the 
summons,  "  Personally  served  the  within  writ,  by  reading 
the  same  to  the  within  defendant,  Frank  L.  Galigher. 
(Charles  Galigher  not  served,  by  order  of  plaintiff's  attor- 
ney.) 

Plaintiff's  original  declaration  was  filed  May  1,  1894. 
At  the  May  term,  1894,  the  defendant  Frank  L.  Galigher, 
limiting  his  appearance  to  that  purpose  only,  moved  the 
court  to  quash  the  return  on  the  writ,  which  motion  the 
court  overruled.  He  then,  limiting  his  appearance  as  be- 
fore, moved  the  court  to  quash  the  summons,  because  of  a 
variance  between  it  and  the  declaration.  Thereupon  plaint- 
iff entered  a  cross-motion  for  leave  to  amend  the  writ  and 
declaration,  which  was  allowed  and  the  motion  to  quash 
the  writ  was  overruled,  and  the  plaintiff,  by  leave  of  court, 
dismissed  his  suit  as  to  defendant  Charles  Galigher,  and 
amended  the  summons  and  declaration,  leaving  Frank  L. 
Galigher  the  only  party  defendant  named  therein.  Febru- 
ary 11,  1895,  the  plaintiff,  by  leave  of  court,  fil^  an 
amended  declaration,  consisting  of  two  special  counts  on 
the  note,  and  the  common  money  counts.  The  first  count 
alleges  that,  "  the  said  defendant,  and  one  Charles  Galigher, 
late  partners  under  the  name  and  style  of  Charles  Galigher 
&  Son,"  executed  and  delivered  the  note  to  L.  R.  Finch's 
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S«3ns;  that  the  latter  indorsed  it  to  the  plaintiff.  That 
afterw^ards  the  plaintiff  brought  an  action  against  Charles 
Galigher  and  the  defendant,  on  the  note,  in  the  Supreme 
Court  of  the  County  and  State  of  New  York,  and  that  pro- 
cess was  served  on  said  Charles  Galigher,  but  not  on  the 
defendant. 

That  on  the  22d  of  November,  1892,  plaintiff  recovered 
judgment  in  said  action  against  the  said  Charles  Galigher 
for  the  full  amount  due  on  said  note.  That  at  the  time 
when  said  action  was  commenced,  and  from  thence  to  the 
time  of  the  rendition  of  the  judgment  the  defendant 
was,  and  from  thence  hitherto  had  been,  without,  and  a 
non-resident  of  the  State  of  New  York,  so  that  he  could 
not  be  served  with  process  in  said  action.  That  said  judg- 
ment has  not  been  reversed,  annulled,  paid  or  satisfied,  in 
whole  or  in  part. 

The  second  count  alleges,  that  the  defendant  and  one 
Charles  Galigher,  late  partners  under  the  name  and  style  of 
Charles  Galigher  &  Son,  executed  the  note,  and  thereby  then 
and  there  jointly  and  severally,  "  promised  to  pay,"  etc., 
the  same  as  in  the  first  count,  except  there  is  no  allegation 
of  any  action  or  proceedings  on  the  note,  or  the  recovery  of 
any  judgment  in  the  State  of  New  York. 

The  third  count  is  made  up  of  the  common  money  counts, 
with  a  further  averment  of  the  recovery^of  the  judgment  in 
the  State  of  New  York,  substantially  the  same  as  in  the 
first  count. 

The  breach  is,  "  Nevertheless,  neither  the  said  defendant 
nor  the  said  Charles  Galigher  has  paid  the  several  sums  of 
money,"  etc.  On  February  13,  1895,  the  defendant,  limit- 
ing his  appearance  to  that  purpose,  made  a  motion  to  quash 
the  summons  as  amended,  because  of  a  variance  between  it 
and  the  declaration  as  amended,  which  the  court  overruled. 
On  the  28d  of  February,  1895,  the  defendant  filed  his  plea 
in  abatement,  duly  verified,  alleging  the  non-joinder  of 
Charles  Galigher  as  a  co-defendant,  and  further  alleging 
that  he  was  still  living,  at  the  said  county  of  Alexander,  and 
praying  that  because  he  is  not  named  in  the  writ  that  it  be 
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quashed.  On  the  25th  of  the  same  month,  the  plaintiff 
moved  the  court  to  strike  defendant's  plea  in  abatement 
from  the  files,  because  it  was  not  filed  in  apt  time,  which 
the  court  overruled,  and  the  plaintiff  excepted.  On  the 
20th  of  May,  1895,  the  plaintiff  filed  a  replication  to  the 
defendant's  plea,  which  (after  the  entitling  portion)  is  as 
follows :  ^^  And  the  said  plaintiff  saith  that  his  said  writ,  by 
reason  of  anything  by  the  said  defendant  in  his  said  plea 
above  alleged,  ought  not  to  be  quashed,  because  he  says  that, 
on  the  22d  day  of  November,  1892,  in  the  Supreme  Court  in 
and  for  the  county  of  New  York,  in  the  Stat^  of  New  Tork, 
at  the  November  term  thereof,  1892,  in  a  certain  action 
brought  by  the  said  plaintiff  against  the  said  Charles  Oali- 
gher  and  the  said  defendant,  upon  the  said  several  promises 
and  undertakings  in  the  said  plea  and  declaration  mentioned, 
in  which  said  action  the  said  Charles  Galigher,  but  not  the 
said  defendant,  was  served  with  process,  the  said  plaintiff 
recovered  judgment  against  the  said  Charles  Galigher  for 
the  full  amount  then  and  there  due  the  said  plaintiff,  as,  by 
the  record  and  proceedings  thereof  now  remaining  in  the 
said  Supreme  Court,  will  more  fully  appear.  And  the  said 
plaintiff  avers  that  when  the  said  action  was  commenced, 
and  up  to  the  time  when  said  judgment  was  rendered,  the 
said  defendant,  Frank  L.  Galigher,  was  without  the  State 
of  New  York,  and  a  non-resident  thereof,  so  that  process 
could  not  be  served  upon  him  in  said  action;  and  this  the 
said  plaintiff  is  ready  to  verify  by  the  record.  Wherefore 
he  prays  judgment  if  the  said  writ  ought  to  be  quashed,  and 
that  the  said  defendant  may  answer  over,  etc. 

To  this  replication  the  defendant  demurred;  and  on  the 
27th  of  May  the  court  took  the  demurrer  under  advisement, 
and  on  December  12, 1895,  sustained  the  demurrer,  quashed 
the  writ,  and  rendered  judgment  against  plaintiff  for  costs; 
to  which  plaintiff  excepted,  and  appealed  to  this  court,  and 
assigns  three  errors,  viz:  First,  that  the  court  erred  in 
sustaining  the  demurrer  to  the  replication  to  the  plea  in 
abatement;  second,  that  the  court  erred  in  quashing  thd 
summons;  third,  that  the  court  erred  in  rendering  judgment 
for  the  defendant 
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Lansden  &  Leek,  attornej^s  for  appellant. 
Greeit  &  Gilbert,  attorneys  for  appellee. 

Mr.  Justice  Bigelow  deliyerbd  the  opinion  of  the 
Court. 

As  the  order  of  the  court  overruling  appellant's  motion 
to  strike  appellee's  plea  in  abatement  from  the  files  has  not 
been  assigned  for  error,  this  court  would  be  justified  in 
refusing  to  consider  the  matter.  But  since  the  counsel  on 
both  sides  seem  to  have  assumed  that  such  an  assignment 
was  made,  or  that  the  question  would  necessarily  have  to  be 
determined  under  some  one  of  the  errors  actually  assigned, 
and  hence  have  fully  and  ably  discussed  the  matter,  we 
have  concluded  not  to  ignore  it. 

If  the  defendant,  before  filing  his  plea  in  abatement,  had 
appeared  for  any  purpose  other  than  to  make  motions  going 
directly  to  the  writ,  the  matter  might  have  been  very  dif- 
ferent from  what  it  now  is.  What  he  did,  and  all  he  did, 
before  filing  his  plea,  was  to  move  to  quash  the  return  to 
the  writ,  and  this  motion  being  overruled,  he  next  moved  to 
quash  the  writ  for  a  variance  between  it  and  the  declara- 
tion as  they  then  stood,  which  was  also  overruled.  In  the 
meantime  plaintifiF  dismissed  his  suit  as  to  Charles  Galigher, 
and  amended  the  summons  so  that  Frank  L.  Galigher  was 
the  only  defendant  named  therein,  and  by  leave  of  court 
filed  a  new  amended  declaration  against  Frank  L.  Galigher 
alone;  whereupon  defendant  filed  a  further  motion  to  quash 
the  amended  writ  for  a  variance  between  it  and  the  amended 
declaration,  which  was  overruled  by  the  court.  In  each  of 
these  motions  the  defendant  specifically  limited  his  appear- 
ance to  the  object  of  the  motion. 

It  is  a  mistake  to  suppose  the  defendant  was  rightfully 
entitled  to  make  but  one  dilatory  motion,  or  file  but  one 
dilatory  plea,  without  its  having  the  effect  of  a  full  appear, 
ance  in  the  case.  He  could  make  as  many  such  motions 
and  file  as  many  such  pleas  as  he  deemed  necessary,  pro- 
vided be  pursued  the  regular  order  of  pleading  in  doing  so. 
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He  could  not  however  have  made  any  one  of  the  motions  he 
did  make,  or  filed  a  plea  in  abatement  for  non-joinder,  and 
after  that,  have  rightfully  filed  a  plea  in  abatement  to  the 
jurisdiction  of  the  court,  because  such  a  plea  comes  first  in 
the  order  of  pleading,  and  the  reason  is,  because  there  is 
manifest  absurdity  in  calling  upon  the  court  to  determine 
the  sufficiency  of  a  motion  or  plea,  and  afterward  insisting 
that  the  court  had  no  jurisdiction  to  determine  anything 
except  its  own  lack  of  jurisdiction. 

Nor  could  he  have  first  filed  his  plea  in  abatement  for 
non-joinder  of  Charles  Galigher,  and  then  followed  it  with 
the  motions  or  any  of  them  he  did  make,  because  the  plea 
was  founded  upon  a  matter  dehors  the  record  (and  for  this 
reason  had  to  be  verified  by  affidavit),  while  the  motions 
were  not  so  founded,  and  hence  preceded  the  plea,  in  the 
regular  order  of  pleading,  as  laid  down  by  all  the  standard 
writers  on  pleading  and  practice.  The  motion  to  strike 
defendant's  plea  from  the  files  was  properly  overruled. 

The  plaintiff  by  replying  to  defendant's  plea  admitted 
that  Charles  Galigher  and  the  defendant  were  copartners 
in  the  execution  of  the  note,  and  sought  to  avoid  the  neces- 
sity of  making  Chaiies  a  party  to  the  suit,  by  setting  up 
the  fact  that  judgment  had  already  been  recovered  by  the 
plaintiff  against  him  on  the  note  in  the  county  and  State  of 
New  York.  / 

Whether  the  defendant  could  not  have  raised  the  question 
as  to  the  effect  of  that  judgment  by  demurrer  to  some  of 
the  counts  of  plaintiff's  declaration,  we  shall  not  stop  to 
inquire,  but  the  question  could  certainly  not  have  been 
raised  on  demurrer  to  the  second  count  of  the  declaration. 
The  effect  of  this  judgment  is  the  vital  question  in  the  case. 

It  is  a  well  settled  rule  of  the  common  law,  a  rule  long 
since  adopted  and  steadily  adhered  to  by  the  Supreme 
Court  of  this  State,  that  a  judgment  on  a  joint  obligation, 
against  one  or  more  of  several  joint  obligors,  is  a  bar  to  any 
suit  thereafter  brought  against  the  obligors  not  served,  and 
against  whom  the  judgment  was  not  rendered.  The  reason 
of  this  rule  is  said  to  be,  because  the  judgment  is  of  a  higher 
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order  of  security  than  a  simple  obligation,  and  since  both 
can  not  exist,  the  entire  obligation  is  merged  in  the  judg- 
ment. 

To  avoid  the  effect  of  this  rule,  a  law  was  enacted  by  the 
legislature  of  this  State  as  long  ago  at  least  as  1845,  pro- 
viding that  parties  not  served  could,  subsequently  to  the 
rendition  of  the  judgment,  be  brought  in  by  scire  fdcias^ 
and  made  parties  to  the  judgment,  and  this  law  is  now  sec- 
tion 10  of  our  present  practice  act.  In  1872,  the  legislature 
enacted  another  law,  which  is  now  section  12  of  our  prac- 
tice act,  and  which  is  as  follows: 

"When  several  joint  debtors  are  sued  and  any  one  or 
more  of  them  shall  not  be  served  with  process,  the  pendency 
of  such  suit,  or  the  recovery  of  a  judgment  against  the  par- 
ties served,  shall  be  no  bar  to  a  recovery  on  the  original 
cause  of  action  against  such  as  are  not  served,  in  any  suit 
which  may  be  brought  against  them  in  any  other  place  than 
in  the  county  where  the  first  suit  is  brought.  This  section 
shall  not  be  so  construed  as  to  allow  more  than  one  satis- 
faction." 

Appellant  has  plead  no  statute  of  New  York  saving  the 
merger,  and  does  not  contest  the  fact  that  this  court  must 
presume  the  common  law  of  England  is  a  part  of  the  law  of 
New  York,  but  as  we  understand  appellant's  counsel,  the 
contention  is,  that  section  12  of  our  practice  act  (above 
quoted)  saves  the  note  from  merging  in  the  judgment,  and 
failing  in  this,  that  the  fact  the  defendant  was  not  a  resi- 
dent of,  and  was  not  in  the  State  of  New  York  at  the  time 
suit  was  brought  and  judgment  rendered  there,  prevented 
the  merger.  As  we  regard  the  first  contention  the  more 
important,  we  will  first  consider  it. 

The  act  in  which  the  section  is  found  is  entitled  '^  An  act 
in  regard  to  practice  in  courts  of  record."  It  seems  evident 
to  us  that  the  law  embraces  only  joint  debtors  who  are  sued 
and  not  served  in  this  State,  and  that  the  legislature  did 
not  intend  to  embrace  joint  debtors  who  might  be  sued  else- 
where, even  though  they  might  be  residents  of  this  State  at 
the  time.    The  primary  object  of  laws  is  for  the  protection 
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of  subjects  of  the  State  which  enacts  them.  It  will  be  time 
to  determine  the  question,  if  the  legislature  of  this  State 
can  legally  enact  that  a  joint  obligation  on  which  one  of 
the  co-obligors  has  been  sued  and  judgment  rendered  in  a 
foreign  State,  shall  not  become  merged  in  a  judgment  there 
when  it  hab  attempted  to  do  so.  All  that  it  has  thus  far 
done  is  to  enact  a  law  which,  with  the  necessarily  implied 
words,  reads  as  follows:  When  several  joint  debtors  are 
sued  in  this  State,  and  anv  one  or  more  of  them  shall  not 
be  served  w^th  process  in  this  State,  the 'pendency  of  such 
suit  or  the  recovey  of  a  judgment  against  the  parties  served 
shall  be  no  bar  to  a  recovery  on  the  original  cause  of  action 
against  such  as  are  not  served,  in  any  suit,  which  may  be 
brought  against  them  in  any  other  place  in  this  State  than 
in  the  county  where  the  first  suit  is  brought."  This  law  is 
a  partial  repeal  of  the  common  law  on  the  subject  of  merger, 
and  in  construing  it  courts  should  be  governed  by  the  rule 
laid  down  by  Mr.  Dwarris,  which  is:  "When  a  statute 
alters  the  common  law,  the  meaning  shall  not  be  strained 
beyond  the  words,  except  in  cases  of  public  utility,  when 
the  end  of  the  act  appears  to  be  larger  than  the  enacting 
words."    Dwarris  on  Stat.,  196. 

The  case  of  Shirley  v.  Shattuck,  54  Mass.  (13  Met.)  256, 
relied  on  by  appellant's  counsel,  though  contrary  to  the 
great  weight  of  authority  on  the  question,  still  falls  far 
short  of  sustaining  the  point  contended  for.  In  that  case, 
Shattuck  and  one  Bennett  were  joint  obligors  and  were 
sued  in  New  Hampshire,  and  judgment  was  rendered  against 
£ennett  alone.  Afterward  Shattuck  was  sued  in  Massachu- 
setts under  a  statute  which  provided,  "  If  such  judgment 
remains  unsatisfied,  an  action  on  the  same  contract  may  be 
afterward  maintained  against  any  of  the  other  joint  con- 
tractors, as  if  the  contract  had  been  joint  and  several." 
This  statute  is  much  broader  than  section  12  of  the  practice 
act  of  this  State  as  will  be  readily  seen.  The  only  analogy 
of  that  case  to  this  that  we  can  discover  is,  there  as  here  the 
judgment  was  rendered  in  a  foreign  State.  The  case  of 
Merriman  v.  Barker^  121  Ind.  74,  as  well  as  the  other  cases 


Fourth  Disteict — February  Term,  1897.    83 

Finch  V.  Galigher. 

cited  by  appellant's  counsel,  in  support  of  their  contention, 
are  cases  holding  that  where  the  joint  obligors  are  resi- 
dents of  different  States,  a  judgment  against  one  of  them, 
where  he  resides,  is  no  bar  to  a  suit  against  others  residing 
in  other  States.  Without  going  further,  it  is  sufScient  to 
say  that  the  plea  of  defendant  avers  that  Charles  Galigher 
"is  still  living  at  the  county  of  Alexander"  in  this  State, 
where  the  suit  was  brought,  and  this  is  not  controverted  in 
the  replication,  and  it  is  not  averred  in  the  replication  that 
Charles  Galigher  and  the  defendant  ever  resided  in  different 
States.  All  that  is  averred  might  well  be  true,  and  yet 
they  may  have  resided  in  the  same  house  when  the  suit  was 
brought  and  the  judgment  rendered  in  New  York. 

The  order  of  the  court  sustaining  the  demurrer  and  quash- 
ing the  writ  was  right,  and  as,  under  the  circumstances, 
the  court  had  no  alternative  but  to  render  judgment  against 
plaintiff  for  costs,  the  judgment  will  be  affirmed. 
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Wabash  Kailroad  Co.  y.  E.  W.  Lannum. 

1.  Contracts —Siflmed  Under  Protest  ^Effect  of. --Where  a  party 
ordered  and  a  railroad  company  furnished  cars  for  the  shipment  of 
stock,  under  a  contract  signed  by  the  agent  of  the  company,  and  the  stock 
was  received  and  shipped  by  the  company  under  such  contract,  but 
another  contract  was  presented  to  the  shipper  while  he  was  en  route 
with  the  stock,  with  a  request  that  he  sign  it,  which  he  did,  in  order  to 
secure  a  right  guaranteed  by  the  original  contract,  but  under  protest, 
making  it  clear  that  he  did  not  assent  to  its  terms,  it  teas  heUi^  that  the 
original  contract  must  control  and  that  the  second  was  not  binding  on 
the  shipper. 

2.  Common  Cabribrs— WTkif  Amounts  to  Agreement  for  Free  TiwM- 
portation  by, — ^A  letter  from  the  agent  of  a  raibx>ad  company  containing 
the  following  language:  **  The  rate  on  cattle  carload  to  New  York  is  81 
cents.  You  can  go  via  Chicago  and  Buffalo  and  stop  and  sell  at  either 
place  or  go  on  to  New  York,**  gives  the  party  to  whom  it  is  addressed  a 
right  to  free  transportation  upon  the  train  with  the  cattle. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Moultrie  County;  the  Hon.  EIdwabd  P.  Yail,  Judge,  presiding. 
Heard  in  this  court  at  ttte  May  term,  1896.  AiQrmed.  Opinion  filed 
November  21, 1896. 

Statement  of  the  Case. 

Appellee  desired  to  ship  foar  cars  of  cattle  from  Bruce,  a 
station  on  the  line  of  appellant's  railroad,  to  New  York, 
with  the  privilege  of  stopping  and  selling  at  Chicago  and 

Buffalo. 

(84) 
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The  company  did  not  keep  an  agent  at  Bruce;  the  busi- 
ness of  that  station  was  transacted  by  its  agent  at  Sullivan, 
one  F.  C.  Logan,  and  to  him  appellee  made  application  for 
terms  and  rates  for  shipment. 

He  prepared,  signed  and  delivered  to  appellee  a  written 
reply  as  follows :  "  The  rate  on  cattle,  carload,  to  Now 
York  is  31  cents.  You  can  go  via  Chicago  and  Buffalo, 
and  stop  and  sell  at  either  place  or  go  on  to  New  York. 
Let  me  know  what  kind  of  cars  you  would  want  and  what 
day  you  want  to  load  as  soon  as  possible. 

r.  0.  Logan, 

Sullivan,  9-6-'98." 

Appellee  at  once  ordered  four  cars  to  be  brought  to 
Bruce,  received  them,  loaded  them  with  cattle  and  they  were 
taken  into  one  of  appellant's  freight  trains  for  transportation 
under  the  terms  of  said  writing. 

Appellee  accompanied  the  cattle,  and  when  the  train 
reached  Sullivan  the  agent  of  the  company  presented  to  him 
an  instrument  called  ^^  live  stock  shipper's  contract "  for  his 
signature.  Appellee  testified  he  objected  to  some  of  its 
terms  and  conditions,  and  signed  it  under  protest.  It  in- 
cluded a  paper  entitling  him  to  free  transportation  upon 
the  train  with  the  stock. 

He  did  not  desire  to  stop  at  Chicago  but  concluded  to  put 
the  cattle  on  the  Buffalo  market.  The  connecting  carrier 
(The  Delaware,  Lackawanna  &  Western  K.  R.  Co.)  to  whom 
the  appellant  company  delivered  the  cars  for  transportation 
beyond  its  line  refused  to  take  the  cattle  to  the  Central 
Stock  Yards  in  East  Buffalo,  where  cattle  consigned  to  be 
sold  in  Buffalo  are  delivered,  but  unloaded  the  stock  at 
other  yards,  which,  as  it  seems,  were  only  used  for  the  recep- 
tion of  stock  to  be  reshipped,  and  were  located  nearly  five 
miles  from  the  sales  vai^s. 

Appellee  remained  there  nearly  twenty-four  hours  endeav- 
oring to  get  his  stock  to  the  market  yards  in  Buffalo,  and 
failing,  had  them  reloaded  on  the  cars  of  the  said  connect- 
ing carrier  company,  to  be  conveyed  to  New  York  City. 
While  en  route  appellee  learned  the  cattle  were  billed  to 
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Hoboken  and  that  there  were  no  sales  yards  there,  and  he 
procured  their  destination  to  be  changed  to  Jersey  City. 

There  he  sold  at  a  loss,  in  comparison  with  the  pri^  he 
might  have  obtained  had  the  cattle  been  delivered  for  sale 
at  Buffalo,  of  twenty  cents  per  hundred  weight,  and  the  cattle 
lost  in  weight  by  the  unloading  and  reloading  at  Buffalo 
and  shipment  from  thence  to^New  York  from  twenty  to 
forty  pounds  each. 

He  contended  the  appellant  company  rendered  way  bills  to 
the  connecting  carriers  containing  charges  against  the  stock 
in  the  sum  of  $21.43  in  excess  of  its  proportionate  amount 
of  the  through  total  rate,  and  that  he  was  forced  to  pay 
such  excess.  He  brought  suit  before  a  justice  of  the  peace 
and  recovered  judgment,  and  the  case  came  into  the  Circuit 
Court  by  appeal,  where  he  again  prevailed,  and  from  such 
last  judgment  the  company  perfected  this  appeal  to  this 
court. 

Counsel  for  appellant  company  urge  three  grounds  for 
reversal  as  follows : 

First.  Appellee  was  not  entitled  to  recover  the  difference 
between  the  rate  given  him  by  appellant's  agent  at  Sullivan 
and  the  true  rate  as  fixed  by  the  schedule,  because  the  inter- 
state commerce  act  prohibited  appellant  from  transporting 
property  at  less  than  the  schedule  rate. 

Second.  Appellee  was  not  entitled  to  recover  from 
appellant  for  the  failure  of  its  connecting  line  to  unload  the 
stock  at  the  Central  Yards  at  East  Buffalo :  (1),  because  there 
was  no  contract,  expressed  or  implied,  to  transport  said 
stock  to  said  yards,  and  (2),  because  under  the  contract  in 
evidence  it  was  expressly  agreed  that  appellant  should  not 
be  responsible  for  any  damage  or  injury  to  said  stock  after 
it  should  leave  the  line  operated  by  appellant,  and  that  all 
responsibility  of  appellant  should  cease  after  said  stock 
should  be  delivered  to  a  connecting  line  to  be  forwarded  to 
its  destination,  and  (3),  because  appellee  did  not  show  that 
he  made  claim  for  damages  against  appellant  within  the 
time  limited  in  said  contract. 

Third.  Because  the  court  erred  in  denying  appellant's 
motion  for  a  new  trial. 
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Geo.  B.  BuBNKTTy  attorney  for  appellant. 
R.  M.  Peadro,  attorney  for  appellee. 

Mb.  Presiding  Justice  Bogus  delivered  the  opiniok  of 
the  coukt. 

The  argument  in  support  of  the  first  ground  upon  which  a 
a  reversal  is  asked  is  that  the  rate  of  thirty-one  cents  per 
hundred  pounds  from  Bruce  to  New  York,  agreed  upon  by 
appellee  and  appellant's  agent  is  less  than  the  rates  fixed  by 
the  Inter-State  Commerce  Commission  to  be  charged  by  all 
roads  for  such  service,  which  is  thirty-three  cents  per 
hundred  pounds,  and  that  for  that  reason  the  contract  was 
unlawful  under  the  inter-state  commerce  commission  act, 
which  forbids  and  declares  unlawful  contracts  granting 
special  rates  to  shippers. 

The  amount  charged  upon  the  way-bill  and  paid  by 
appellee  in  addition  to  the  charges  of  the  Delaware,  Lacka- 
wanna &  Western  Railroad  Company  for  handling  and 
transporting  the  cattle  from  East  Buffalo  was  1194.60. 
This,  as  counsel  for  appellant  company  admits  (page  19  of 
his  brief),  is  at  the  rate  of  a  fraction  more  than  thirty-five 
cents  per  hundred  for  the  proportional  distance  from  Bruce 
to  Buffalo,  or  about  two  cents  per  hundred  pounds  in  excess 
of  the  rate  fixed  by  the  schedule  adopted  by  the  Inter-State 
Commerce  Commission,  but  counsel  insist,  or  rather  suggest, 
for  there  is  no  proof  upon  which  to  base  an  insistence,  that 
the  excess  consists  of  the  costs  of  loading  and  reloading  the 
cattle  at  Buffalo. 

We  can  not  adopt  the  suggestion  in  the  absence  of  proof, 
and  if  we  are  correct  in  the  view  hereinafter  expressed  as 
to  the  right  of  appellee  under  the  contract,  the  costs  of 
unloading  and  reloading  the  stock  at  Buffalo  should  not  be 
cast  upon  him,  and  as  the  amount  thereof  was  added  to  his 
freight  bill  and  collected  from  him  it  was  proper  he  should 
be  awarded  judgment  therefor  against  the  appellant  com- 
pany. 

The  second  ground  urged  for  reversal  is  not  tenabla    The 
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writing  signed  by  Logan,  appellant's  agent,  and  delivered  to 
appellee  may  be  resorted  to  to  determine  the  duty  and  obli- 
gation of  the  appellant  company  and  its  connecting  carriers, 
its  agents.  « 

This  writing,  construed  In  the  light  of  the  testimony, 
proper  to  be  considered  in  connection  with  its  construction, 
constituted  an  undertaking  on  the  part  of  the  company  that 
the  cattle  should,  if  the  appellee  so  desired,  be  transported 
to  Buffalo  and  there  delivered  at  the  stock  yards  to  which 
the  appellant  company,  or  its  connecting  carrier,  usually 
delivered  stock  which  was  intended  to  be  placed  upon  the 
market  for  sale  in  that  city. 

Counsel,  however,  urge  the  instrument  called  "  live  Stock 
Shipper's  Contract,"  which  the  appellee  signed  at  Sullivan, 
while  en  route  with  the  cattle  from  Bruce  to  their  destina- 
tion, is  to  be  resorted  to  to  determine  the  respective  duties 
and  obligations  of  the  parties.    We  think  not. 

The  appellee  ordered,  and  the  appellant  company  furnished, 
cars  for  the  cattle  under  the  other  contract.  The  cattle 
were  delivered  by  appellee  for  shipment,  received  by  the 
company  and  shipp^  by  it  under  such  other  contract. 
While  en  route  and  while  the  train  in  which  the  cattle  were 
being  carried  was  stopped  at  the  station  at  Sullivan,  an 
agent  of  the  company  presented  another  written  contract 
and  requested  appellee,  who  was  accompanying  the  cattle 
upon  the  train,  to  sign  the  same.  He  did  so  under  protest 
and  at  the  same  time  questioned  whether  it  correctly  and 
fully  set  forth  the  contract. 

He  had  but  little  time,  before  the  train  was  again  on  its 
way,  in  which  to  express  himself  with  relation  to  it,  but  we 
think  it  appeared  from  the  testimony  he  said  quite  enough 
to  make  it  clear  he  did  not  assent  to  its  terms,  and  that  he 
only  signed  it  for  the  purpose  of  securing  the  necessary 
papers  to  enable  him  to  ride  free  upon  the  trains  of  the  com- 
pany and  its  connecting  carriers. 

It  can  not  be  questioned  the  writing  first  signed  by  the 
agent  at  Sullivan,  and  under  which  the  cattle  were  delivered 
and  received  and  shipped,  and  under  which  the  appellee  rode 
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on  the  train  from  Brace  to  Sullivan,  contemplated  and  in- 
clnded  the  free  transportation  of  the  appellee  upon  the  train 
with  the  cattle. 

The  actual  agreement  under  which  the  cattle  were  shipped 
was  that  consummated  between  the  parties  before  the  stock 
was  delivered  into  cars  of  the  company  at  Bruce,  and  as  it 
did  not  appear  the  appellee  ever  assented  to  another  con- 
tract or  consented  to  any  change  in  the  terms  of  the  actual 
contract  he  can  not  be  deemed  concluded  by  the  terms  of 
the  writing  signed  by  him  at  Sullivan.  Mer.  Des.  Trans. 
Co.  V.  Furthmann,  149  111.  66. 

We  therefore  hold  the  appellee  was  entitled  to  recover 
damages  from  the  appellant  company  for  the  failure  of  its 
connecting  carrier  to  unload  the  stock  at  the  central  yards 
at  East  Buffalo. 

It  would  follow  from  what  has  been  said  we  do  not  think 
the  terms  of  the  live  stock  shipper's  contract  by  which, 
among  other  things,  it  was  provided  the  appellant  company 
liable  should  not  be  deemed  responsible  for  any  damages  or 
injury  occurring  after  the  cattle  should  be  delivered  to  a 
connecting  carrier,  and  that  claims  for  any  damage  or  injury 
should  be  filed  with  the  company  within  the  time  fixed  by 
such  contract  have  any  binding  force  as  against  the  appellee. 

Our  conclusions  expressed  as  to  the  first  and  second 
grounds  are  applicable  to  and  fully  dispose  of  all  urged  in 
support  of  the  third  ground. 

The  judgment  must  be  and  is  affirmed. 


Chicago  &  Alton  B.B.  Co.  v.  Theresa  Fell. 

1.  Verdicts— iVbf  Sustained  by  the  -Evidence.— This  court  is  unable 
to  agree  that  it  appeared  from  the  proofs  that  the  plaintiif  was  in  the 
exercise  of  ordinary  care  for  her  own  safety  at  the  time  she  was  injured, 
and  feels  constrained  to  reverse  the  judgment 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  McLean  County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  Reversed  and  remanded. 
Opinion  filed  June  16, 1897. 
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Wm.  Brown  and  J.  E.  Pollock,  attorneys  for  appellant. 

FiFER  &  Barby,  attornej^s  for  appellee. 

Opinion  per  Curiam, 

Appellee  recovered  a  judgment  in  the  sum  of  $7,000,  as 
damages  for  personal  injuries  received  by  being  struck  by 
an  engine  while  she  was  attempting  to  cross  the  track  of 
the  company's  railroad  on  Washington  street  in  Bloomingr 
ton. 

This  is  an  appeal  from  the  judgment. 

While  the  point  is  the  subject  of  much  conflicting  testi- 
mony, yet  we  incline  to  the  opinion  we  ought  to  accept  the 
verdict  of  the  jury  as  decisive  of  the  charge  that  the  engi- 
neer and  fireman  in  charge  of  the  engine  at  the  time  were 
guilty  of  negligence  which  contributed  to  the  appellee's 
injury.  But  we  are  unable  to  agree  that  it  appeared  from 
the  proofs  the  plaintiff  was  in  the  exercise  of  ordinary  care 
for  her  own  safety  at  the  time. 

When  injured  she  was  endeavoring  to  cross  the  tracks  of 
the  appellant  railroad  at  the  crossing  of  Washington  street 
in  Bloomington. 

Appellee  and  her  husband  came  from  their  home  to 
Bloomington  in  a  buggy  with  the  intention  of  going  to  the 
depot,  where  she  expected  to  meet  her  mother  who  was  to 
arrive  on  an  incoming  train. 

The  horse  they  were  driving  became  restless  and  fright- 
ened just  before  thej^  reached  the  crossing  of  the  railroad 
and  Washington  street,  and  appellee  alighted  from  the  buggy 
in  the  street  and  her  husband  turned  the  horse  about  and 
proceeded  to  drive  him  to  a  quieter  portion  of  the  city  while 
she  pursued  her  way  to  the  depot  on  foot. 

She  passed  from  the  street  to  the  sidewalk  and  thence 
along  the  walk  to  the  right  of  way  of  the  railroad  company 
with  the  design  of  walking  across  the  track  and  into  the 
depot. 

She  walked  to  the  track  and  attempted  to  step  over  the 
rail  nearest  her  but  the  engine  was  there  at  so  near  the  same 
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instant  that  it  struck  her  foot  before  it  fairly  rested  upon 
the  ground. 

She  seemed  absorbed  in  thought  of  other  affairs  than 
such  as  related  to  her  surroundings,  and  pursued  her  wav 
as  though  oblivious  to  things  about  her. 

The  testimony,  even  if  that  of  the  witnesses  for  the  appel- 
lant company  be  excluded  from  consideration,  so  strongly 
antagonizes  the  position  that  she  was  in  the  exercise  of  ordi- 
nary care  that  we  are  constrained  to  reverse  the  judgment. 

In  view  of  the  fact  that  the  case  must  be  again  heard  we 
refrain  from  commenting  in  detail  upon  the  testimony. 

In  order  that  the  truth  upon  the  question  of  appellee's 
conduct  on  the  occasion  in  question  may  be  more  fully  dis- 
closed, and  also  the  truth  upon  all  other  issues  of  fact 
involved  may  be  again  submitted  to  the  consideration  4ind 
judgment  of  another  jury,  we  will  remand  the  case. 

Judgment  reversed  and  cause  remanded. 


William  H.  Slack  et  al.  r.  William  E.  Hughes. 

1.  "Equm—The  Rule  tTiat  a  Court  of  Equity  Should  do  Complete 
Justice  Applied.'-On  a  contest  over  funds  in  the  hands  of  a  master  in 
chancery  it  appeared  that  two  assignmentB  of  the  amount  due  had  been 
made;  that  bot^  were  given  to  secure  debts  owing  by  the  original  owner 
of  the  fund,  and  that  the  amount  due  the  holder  of  the  prior  assignment 
was  ih  dispute.  The  trial  court  ordered  the  money  paid  to  the  holder  of 
the  prior  assignment.  Hdd,  that  this  was  error,  and  that  the  rule  that 
a  court  of  equity  having  jurisdiction  should  do  complete  justice  to  all 
the  parties  interested  and  properly  before  it,  required  an  order  that  the 
rights  of  the  parties  be  ascertained  from  testimony  before  the  court  or 
master,  and  decree  made  accordingly,  which  should  end  the  litigation. 

Order  of  Distribntlon,  in  partition  suit  Appeal  from  the  Circuit  Court 
of  Greene  County;  the  Hon.  Geobob  W.  Herdman,  Judge,  presiding. 
H  ;ard  in  this  court  at  the  May  terra,  1896.  Reversed  and  remanded, 
with  directions.    Opinion  filed  June  16,  1897. 

John  C.  Wilson,  attorney  for  appellants. 
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Jamss  £.  Ward  and  Albert  Salzenstein,  attorneys  for 
appellee. 

Mr.  Justice  Pleasants  delivbred  the  opunoK  of  the 
Court. 

The  parties  here  respectively  and  adversely  claim  certain 
moneys  in  the  bands  of  the  master  in  chancery  of  Greene 
county,  which  are  the  distributive  shares  of  Minnie  E.  and 
Jennie  L.  iiowman  in  the  pi'oceeds  of  the  sale  of  certain 
lands  in  that  county,  under  decree'in  proceedings  for  the 
partition  thereof.  John  C.  Wilson  was  the  solicitor  for 
those  ladies,  and,  having  obtained  a. judgment  against  them 
for  alleged  services  as  such,  in  the  Superior  Court  of  Cook 
County,  on  a  note  and  warrant  of  attorney  amounting  to 
$818,  he  filed  in  the  partition  case,  before  any  order  for 
distribution  was  made,  his  intervening  petition,  in  the  nature 
of  a  creditor's  bill,  to  reach  their  shares  in  satisfaction 
of  his  judgment;  on  which  petition,  though  resisted,  the 
court,  on  October  22, 1894,  made  an  order  directing  the 
master  to  pay  him  out  of  their  shares  the  sum  of  $594  and 
his  costs;  and  that  order  was  by  this  court  affirmed,  for  rea- 
sons stated  in  the  opinion.  See  Bowman  v.  Wilson,  64  111. 
App.  73. 

In  obtaining  the  judgment  in  the  Superior  Court  of  Cook 
County,  in  resisting  the  motion  there  made  to  vacate  it 
(which  was  denied  on  his  entering  a  credit  thereon),  and  in 
the  contest  upon  his  intervening  petition  in  the  Circuit 
Court  of  Greene  County,  and  on  appeal  in  this  court  William 
E.  Hughes,  the  appellee  here,  was  his  attorney;  and  to 
secure  the  payment  for  his  services  and  disbursements  in 
these  and  some  other  matters,  he  obtained  from  Wilson,  on 
the  20th  of  October,  1894  (two  days  before  the  order  of 
the  court  dil*ecting  the  master  to  pay  Wilson,  as  stated),  an 
order  to  the  master  to  pay  him,  Hughes  (which  was  accepted 
by  the  master  subject  to  the  action  of  the  court),  on  the  fol- 
lowing day,  and  on  the  24th  a  formal  assignment  to  him 
of  the  judgment  against  the  Bowman  sisters. 

On  the  24th  of  February,  1896,  which  was  the  opening 
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day  of  the  term  of  the  Circuit  Court,  in  Greene  county, 
next  following  the  affirmance  by  this  court  of  its  order  to 
the  master  to  pay  Wilson,  the  appellants  here  filed  their 
motion  in  that  court  in  the  partition  case  for  an  order  to 
the  master  to  pay  them  the  amount  of  the  Wilson  judgment, 
on  the  alleged  ground  of  an  assignment  by  him  to  them  of 
that  judgment;  and  on  the  next  day  the  appellee,  Hughes, 
filed  his  motion  for  an  order  to  the  master  to  pay  him,  on 
the  alleged  ground  ot  a  prior  assignment  of  said  judgment 
by  Wilson  to  him.  On  the  afternoon  of  that  day  these 
adverse  motions  were  heard  together,  upon  the  evidence 
produced  by  the  parties,  respectively — Wilson  himself 
appearing  as  the  attorney  and  witness  for  appellants — and 
on  the  next  day  the  court  denied  the  motion  of  appellants, 
sustained  that  of  appellee,  and  made  its  order  directing  the 
master  to  pay  him.  From  those  orders  this  appeal  is  pros- 
ecuted. 

Hughes  also  was  examined  as  a  witness.  Wilson  testified 
that  he  had  never  made  an  assignment  of  the  judgment  to 
Hughes;  and  that  he  had  assigned  it  to  appellants  on  the 
29th  of  June,  1895.  But  it  appears  that  he  had  then 
been  informed  that  the  alleged  assignment  to  Hughes  had 
been  mislaid  by  him  and  could  not  then  be  found;  and 
further  that  the  assignment  to  appellants  was  accompanied 
by  a  declaration  of  trust  by  them,  reserving  to  himself  the 
excess,  which  was  considerable  over  the  amount  then  due 
to  them.  The  original  assignment  ttnd  declaration  were  not 
produced,  and  no  satisfactory  account  for  the  failure  to 
produce  them  was  given  but  he  offered,  what  he  testified 
were  copies  of  them.  He  was  confronted  with  the  original 
and  earlier  assignment  to  Hughes,  which  in  the  meantime 
had  been  found,  and  testified  that  he  had  forgotten  the  fact 
of  his  making  it.  From  the  relations  of  the  parties  as 
shown,  we  think  it  most  probable  that  appellants  had  notice 
of  it  when  and  before  they  received  theirs.  From  these 
relations,  the  unsatisfactory  showing  as  to  the  consideration 
of  the  alleged  indebtedness  to  appellants  and  the  admitted 
reservation  from  the  assignment  to  them  of  an  interest  to 
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the  assignor,  we  are  satisfied  that  the  court  rightly  held  it 
invalid  as  against  Hughes. 

But  it  appears  from  the  testimony  of  Hughes  himself  that 
the  assignment  to  him  was  intended  and  understood  to  be 
only  as  security  for  the  amount  actually  due  to  him,  and 
whether  that  was  equal  to  the  amount  ordered  to  be  paid 
by  the  master  to  him,  he  declined  to  say,  though  directly 
asked  by  the  court.  He  said  he  could  not  state,  because  it 
was  unsettled.  Whatever,  therefore,  may  have  been  his 
strict  legal  right  from  the  terms  of  the  assignment,  to  the 
full  amount  of  the  judgment  as  reduced  by  the  credit,  he 
was  equitably  entitled  to  no  more  than  should  be  found, 
upon  a  settlement,  to  be  actually  due  to  him.  His  motion 
was  addressed  to  a  court  of  equity  which  had  control  of  the 
fund  and  jurisdiction  of  the  parties  adversely  claiming  it. 
Very  hostile  feeling  is  shown  to  have  existed  between 
Hughes,  on  one  part,  and  Wilson  and  the  appellants  on  the 
other.  The  entire  fund  should  not  have  been  put  in  posses- 
sion of  Hughes,  who  was  in  equity  a  trustee  as  to  the  excess, 
if  any  there  should  turn  out  to  be,  and  the  cestui  que  trust 
left  to  an  independent  proceeding,  at  law  or  in  equity,  to 
obtain  his  or  their  right  to  such  excess.  The  familiar  rule 
that  a  court  of  equit}'',  having  jurisdiction,  should  do  com- 
plete justice  to  all  the  parties  interested  and  properly  before 
it,  required  an  order  that  these  rights  should  be  ascertained 
from  testimony  before  the  court  or  the  master,  and  decree 
made  accordingly,  which  should  end  the  litigation.  We  are 
therefore  of  opinion  that  the  order  made  was  improper,  and 
should  have  been  that  the  matter  be  referred  to  the  master 
to  take  and  report  proof  as  to  the  amount  actually  due  to 
Hughes,  and  upon  its  ascertainment  be  decreed  to  be  paid  to 
him,  and  the  excess,  if  any,  to  appellants,  to  the  amount  of 
their  claim  as  shown,  and  the  residue,  if  any,  to  Wilson. 

The  order  made  will  be  reversed  and  the  cause  remanded 
with  directions  to  that  effect. 

The  costs  of  this  appeal  will  be  divided  equally  between 
the  parties,  except  the  costs  of  additional  abstract,  which 
should  be  charged  to  appellants. 
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Israel  D.  Scott  et  al.  t.  Trastees  of  Schools  et  al. 

1.  CoKBTBUcnoN— 0/  Formal  Statutory  Documents— When  the  Court 
will  Supply  Omitted  Words, — Formal  statutory  documents,  prepared 
without  a  form  for  jcuidanoe  by  persons  unskilled  in  technical  composi- 
tion, are  seldom  found  to  be  models  of  neatness  and  accuracy,  and  in 
construing  such  documents,  if  a  legitimate  object  and  sense  can  be  rea- 
sonably ascertained  from  what  is  expressed,  the  court  will  supply  its 
appropriate  expression. 

2.  Schools— Petition  for  the  Formation  of  a  New  District  Held  Suffl- 
dent. — A  petition  was  presented  to  certain  trustees  of  schools  as  follows: 
"To  the  board  of  trustees  of  schools  of  *  *  * :  We,  the  undersigned 
petitioners  and  le^al  Toters  residing  within  sections  •  •  •  and  the 
territory  contained  in  said  four  (4)  sections  be  made  in  a  new  district  No. 
five  (5),  T.  16  N.,  R.  11  W.,  and  that  the  territory  contains  more  than 
ten  families  and  is  taken  part  from  District  No.  one  (1)  and  District  No. 
two  (2)  in  said  township  and  range  and  that  there  will  still  remain  more 
than  ten  families  in  each  of  said  districts  Nos.  one  (1)  and  two  (2)."  Held, 
thaX  the  clause  *'  and  the  territory  contained  "  should  be  construed  as  if  it 
were  '*  ask  that  the  territory  contained,"  and  that  when  so  read  the  peti- 
tion substantially  complied  with  the  requirements  of  the  law  as  to 
petitions  for  the  formation  of  new  school  districts. 

8.  Sams— Notice  of  Petition  for  the  Formation  of  a  New  District  Sus- 
tained,— A  notice  of  the  filling  of  a  petition  for  the  formation  of  a  new 
school  district  addressed  to  the  directors  of  district  No.  one,  was  delivered 
to  the  president  of  the  board  of  district  No.  two  and  by  him  filed  with 
the  clerk  of  the  board  of  school  trustees  of  the  township,  a  considerable 
number,  claiming  to  be  a  majority  of  tlie  voters  residing  in  district  No. 
two,  filed  notice  with  said  clerk  of  their  opposition  to  the  petition,  a  copy 
of  which  was  attached  to  said  notice,  and  appeared  before  the  trustees 
and  opposed  the  petition,  but  made  no  objection  to  the  notice  or  the 
service  of  it.  Held,  that  under  the  circumstances  the  notice  was  sufii- 
cient 

Petition,  for  writ  of  certiorari.  Appeal  from  the  Circuit  Court  of 
Edgar  (\)unty;  the  Hon.  Ferdinand  Bookwaltbr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1896.  AfiOrmed.  Opinion  filed 
June  16, 1807. 

J.  W.  Shepherd  and  H.  Van  Sellab,  attorneys  for  appel- 
lants. 

A.  Y.  Tboodon,  F.  W.  Dundas  and  James  A.  Eads,  attor- 
neys for  appellees. 
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Mb.  Justice  Pleasants  delitekbd  the  opinion  of  the 
Court. 

Certain  residents  of  the  territory  comprising  sections  13, 
14,  23  and  24  in  T.  16  N.,  E.  11,  west  of  the  2d  P.  M.,  in 
Edgar  county,  sought  to  have  it  made  a  new  district  as  No. 
5,  by  taking  said  sections  13  and  14  from  district  No.  1,  and 
the  others  from  district  No.  2,  under  section  47  of  the 
School  Act  of  May  21,  1849  (R.  S.,  Hurd's  Ed.  of  1895,  Ch. 
122,  Sec.  76).  An  order  to  that  effect  was  made  by  the 
trustees,  from  which  an  appeal  was  taken  to  the  county 
superintendent,  who  dismissed  it,  with  a  direction  to  their 
clerk  to  proceed  as  if  it  had  not  been  taken.  On  a  petition 
for  a  certiorari  presented  to  a  judge  in  vacation,  an  order 
for  the  issuance  of  the  writ  was  indorsed  by  him,  and  it 
was  issued  to  the  board  of  trustees,  their  clerk  and  the 
county  supe.rintendent.  to  certify  a  complete  record  of  their 
proceedings  in  the  premises  for  review  by  the  Circuit  Court 
at  its  September  term,  1895.  By  the  judgment  on  the 
hearing,  the  writ  was  quashed,  from  which  judgment  this 
appeal  was  taken. 

Only  three  points  are  urged  for  a  reversal.  First,  that 
the  paper  presented  to  the  trustees  as  a  petition  for  the 
new  district  was  not  in  conformity  with  the  statute,  and 
was  wholly  insufficient  to  warrant  the  order  made  thereon 
(Sec.  77,  Hurd);  second,  the  notice  of  the  making  and  filing 
thereof  was  not  delivered  to  the  president  or  clerk  of  the 
board  of  directors  of  district  No.  2,  as  required  by  section 
79;  and  third,  that  the  county  superintendent  did  not  ^'  inves- 
tigate the  case  upon  the  appeal "  taken  to  him,  as  was  made 
his  duty  by  section  84. 

The  paper  claimed  as  the  petition  to  the  trustees  was  as 
follows :  "  To  the  board  of  trustees  of  schools  of  township 
sixteen  north,  range  eleven,  west  of  2d  principal  meridian 
in  Edgar  county  and  State  of  Illinois : 

We,  the  undersigned  petitioners  and  legal  voters  resident 
within  sections  thirteen,  fourteen,  twenty-three  and  twenty- 
four,  in  township  sixteen  north,  range  eleven,  west  of  the 
the  2d  P.  M.  in  said  Edgar  county  and  State  of  Illinois,  and 
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the  territory  contained  in  said  four  sections  be  made  in  a 
new  district  No.  5,  T.  16  N.,  R.  11  W".,  and  that  territory 
contains  more  than  ten  families,  and  is  taken  part  from 
district  No.  1  and  district  No.  2  in  said  township  and  range, 
and  that  there  will  still  remain  more  than  ten  families  in 
each  of  said  districts  one  (1)  and  two  (2)." 

To  this  was  appended  a  list  of  names  of  persons,  and  a 
certificate  of  three,  sabscribed  before  a  justice  of  the  peace, 
that  "  two-thirds  of  the  legal  voters  in  above  named  dis- 
trict have  signed  this  petition  according  to  law." 

The  statute  authorizes  the  trustees  so  to  change  school 
districts  of  their  townships,  when  "  petitioned  "  so  to  do  by 
two-thirds  of  the  legal  voters  residing  in  the  proposed  new 
district  (section  76),  and  declares  that  no  such  change  shall 
be  made  unless  so  '*  petitioned  for "  (section  77),  Parr  v. 
Miller,  146  111.  598,  and  reaffirmed  in  People  ex  rel.  v.  Allen, 
155  111.  402.  A  "petition"  is  thus  made  requisite,  though 
no  particular  form  is  prescribed. 

But  it  is  said  the  paper  in  question  is  not  a  petition,  in 
form  or  substance;  that  it  in  no  way  appears  on  its  face  to 
ask,  request  or  pray  for  the  formation  of  a  new  district,  or 
for  anything  else,  and  is  a  nullity. 

Formal  statutory  documents,  prepared  without  a  form  for 
guidance,  by  persons  unskilled  in  technical  composition,  are 
seldom  found  to  be  models  of  neatness  and  accuracv.  This. 
one  is  so  defective  that  without  supplying  some  omitted 
expression  of  what  must  reasonably  be  presumed  waa 
intended,  it  would  appear  to  be  without  any  object  or  sense. 
If  a  legitimate  object  and  sense  can  be  reasonably  ascer- 
tained from  what  is  expressed,  the  court  will  supply  its 
appropriate  expression. 

It  is  certainly  a  reasonable  presumption  that  the  "  under- 
signed "  had  in  view  some  object,  the  accomplishment  of 
which  was  to  be  sought  and  furthered  by  it.  They  represent 
themselves  as  "  petitioners,"  that  is,  persons  who  ask,  request 
or  pray  for  something.  That  must  have  been  either  that 
some  change  of  an  existing  condition  *'  be  made "  or  that 
some  apprehended  change  therein  "  be  not  made."    What 
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one  hath  he  doth  not  hope  for,  much  less  pray  for.  Every 
condition  mentioned  in  this  paper  was  an  existing  condition 
and  therefore  not  to  be  prayed  for,  except  one ;  and  that  one 
was  a  school  district  embracing  the  four  sections  mentioned, 
of  which  two  were  part  of  one  and  two  of  another  district 
then  existing.  That  they  might  ^'  be  made  in  a  new  district '' 
was  a  change  in  the  existing  condition  which  was  the  only 
natural  subject  of  petition  mentioned.  By  reference  to  the 
statute,  it  is  found  that  the  undersigned  constituted  the  req- 
uisite proportion  of  all  those  who  alone  were  authorized  to 
present  such  a  petition,  and  that  the  paper  was  addressed  to 
those  who  were  alone  empowered  to  grant  it.  And  finally) 
the  record  shows  it  was  supported  by  the  undersigned, 
opposed  by  others,  residing  respectively  in  districts  one  (1) 
and  two  (2),  pursuant  to  notices  of  opposition  filed  by  each 
(being  the  only  opponents  who  appeared),  and  understood 
and  acted  on  by  the  trustees  as  a  petition  for  the  formation 
of  a  new  district  out  of  the  four  sections  mentioned.  From 
these  facts  and  considerations,  we  hold  it  beyond  doubt,  a 
petition  substantially  complying  with  the  requirement  of 
the  law.  The  clause  "  and  the  territory  contained  in  said 
four  sections  be  made,"  etc.,  should  be  construed  as  if 
it  were  "  ask  that  the  territory  contained,"  etc.  Young  v. 
Harkleroad,  166  111.  318. 

It  appears  that  notice  of  the  making  and  filing  of  S9.id 
petition,  together  with  a  copy  of  it,  according  to  the  form 
given  in  the  statute  (Sec.  79),  was  made  out  in  duplicate 
(there  being  two  districts  to  be  notified),  one  of  which  was 
delivered  to  the  proper  ofScer  of  each  of  said  districts,  and 
by  him  filed  with  the  clerk  of  the  board  of  trustees. 

The  form  so  given,  is :  "  The  directors  in  district  No.  — » 
in  township  No:  — ,  i*ange  No.  —  of  the  —  principal  meridian, 
will  take  notice,"  etc.  In  those  so  delivered,  these  blanks 
were  filled  alike,  and  properly  as  to  all  except  the  first,  in 
both  of  which  .that  was  filled  by  inserting  "one  (1)."  For 
that  error  in  the  one  delivered  for  district  No.  two  (2),  it  is 
claimed  that  the  notice  required  by  the  statute  was  not  given 
to  the  directors  of  that  district,  and  therefore  the  trustees 
could  not  act  upon  the  petition. 
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The  record  shows  that  the  notice  in  question  was  intended 
for  the  directors  of  that  district,  and  was  actually  delivered 
in  apt  time  by  one  of  the  petitioners  to  the  wife  of  Sol. 
King,  then  the  acting  president  of  the  board,  for  him,  at  his 
home,  and  by  her  to  him  on  the  same  day;  that  he  filed  it 
with  the  clerk  of  the  board  of  trustees;  that  a  considerable 
number,  claimed  to  be  "  a  majority  of  the  voters  residing  in 
each  of  the  districts,  filed  notice  with  said  clerk  of  their 
opposition  to  the  petition,  a  copy  of  which  was  appended  to 
the  notice  so  served  on  King,  and  that  they  appeared  before 
the  trustees  and  made  their  opposition.  It  does  not  appear 
that  any  exception  to  the  notice  or  to  the  service  of  it  was 
then  taken  or  suggested.    We  think  it  was  sufficient. 

All  the  papers  in  the  case  were  delivered  to  the  county 
superintendent,  April  18,  1895,  on  the  appeal  taken  to  him 
from  the  order  of  the  trustees,  and  by  him  returned  to  the 
clerk  of  that  board  with  his  order  and  direction  in  the  case 
on  May  2Sth.  The  matter  was  in  his  hands  for  more  than 
a  month.  There  is  no  evidence  that  he  failed  to  investigate 
the  case.  His  order  dismissing  the  appeal  and  directing  the 
clerk  to  proceed  as  though  no  appeal  had  been  taken,  was 
substantially  an  affirmance  of  the  action  and  order  of  the 
trustees. 

Finding  no  material  error  in  the  record,  the  judgment  of 
the  court  below  will  be  affirmed. 


Illinois  Central  B.  B.  Co.  v.  Thomas  Davis. 

1.  ElMiNENT  DouAiff— Damages  to  Property  Not  Taken,— The  right 
to  recover  damages  for  injuries  to  private  property  occasioned  by  the 
occupation  of  other  property  for  public  use  is  secured  by  the  Constitu- 
tion of  1870.  And  in  a  suit  against  a  railroad  company,  for  damages 
caused  by  the  construction  of  additional  side  tracks,  it  is  immaterial 
whether  the  fee  of  the  street  is  in  the  public  or  the  railroad. 

2.  Limitations— *4<  to  Damages  Caused  by  the  Constrtiction  of  HaU- 
road  TVoefcs.—- The  fact  that  the  statute  of  limitations  has  run  as  to 
damages  caused  by  the  original  construction  uf  a  railroad  in  a  public 
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street,  lioes  not  prevent  a  recovery  for  damages  caused  by  the  construc- 
tion of  additional  tracks. 

Trespass  on  the  Case,  for  damages  to  real  estate.  Appeal  from  the 
Circuit  Court  of  Sangamon  County;  the  Hon.  Jambs  A.  Cbeiohton, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896.  Afi^med. 
Opinion  filed  June  16,  1897. 

Palmeb,  Shutt,  Drennan  &  Lester,  attorneys  for  appel- 
lant. 

Stevens  &  Lanphier,  attorneys  for  appellee. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

In  the  court  below  appellee  recovered  judgment  on  a 
verdict  for  |250  a^^ainst  appellant,  for  damage  alleged  to 
have  been  caused  to  his  residence  by  the  location  of  its 
tracks  and  the  operation  of  its  trains.  The  pleas  were,  not 
guilty,  and  the  statute  of  limitation  of  five  years.  Motions 
to  instruct  for  the  defendant  at  the  close  of  the  evidence 
and  for  a  new  trial  were  denied,  and  exception  thereto  duly 
taken,  and  from  the  judgment  rendered  this  appeal  is  prose- 
cuted. 

Madison  street  in  Springfield,  running  east  and  west, 
crosses  Fifteenth,  running  north  and  south,  and  appellee's 
lot  is  on  the  southwest  corner  of  their  intersection — known 
as  lot  thirty-two  in  the  Cottage  Garden  Addition  to  the 
city.  About  the  year  1867,  in  anticipation  of  the  extension 
of  Madison  street  he  purchased  it  of  N.  H.  Ridgely,  as  a 
corner  lot,  built  a  dwelling  house  thereon,  afterward 
enlarged,  and  has  ever  since  occupied  it  with  his  family  as 
their  residence.  That  street  was  afterward  extended  as 
expected,  and  by  an  ordinance  of  March  11,  1871,  the  city 
granted  to  the  Springfield  &  Southeastern  R.  R.  Co.,  the 
Gilman,  Clinton  &  Springfield  R.  R.  Co.,  and  the  Springfield 
&  Northwestern  R.  R.  Co.,  the  right  of  way  upon  Madison 
street,  from  the  east  line  of  Thirteenth  west  and  that  part 
east  of  Fifteenth  to  Grand  avenue,  upon  a  single  track  in 
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the  center  of  said  street,  together  with  such  side  tracks  as 
should  be  necessary  for  the  successful  operation  of  said 
roads,  upon  condition,  among  others,  that  these  railroad 
companies  should  procure  the  right  of  way  between  Thir- 
teenth and  Fifteenth  streets,  of  the  same  width  as  that  of 
Madison,  west  of  said  streets,  and  dedicate  to  the  city  for 
street  purposes  so  much  of  the  street  as  should  not  be  needed 
for  those  of  said  road  or  roads,  for  a  single  track.  In  May, 
1871,  Ridgely  conveyed  to  John  Williams  the  land  required 
for  the  opening  or  extension  of  Madison  street  past  appel- 
lee's lot.  Williams  and  wife,  by  their  deed  of  September  1, 
1871,  "  Grant,  bargain  sell,  convey  and  confirm  and  dedicate 
to  the  city  of  Springfield,  for  a  street  and  public  highway," 
the  lots  described — reserving  to  the  railroad  companies  the 
rights  conferred  by  the  ordinance — "  to  have  and  to  hold 
for  the  use  and  purposes  aforesaid,"  with  covenants  of 
seizin,  against  incumbrances,  and  of  warranty  against  the 
claims  of  themselves,  their  heirs  and  assigns.  In  November 
of  the  same  year  they  quit-claimed  the  same  lots  to  the 
Clinton,  Oilman  &  Springfield  Eailroad  Company,  and  to  its 
rights,  whatever  they  may  be,  appellant  has  succeeded; 
under  which  it  claims  the  fee  in  the  street,  while  for  appel- 
lee it  is  claimed  to  be  in  the  city. 

During  the  year  1871,  after  the  passage  of  the  ordinance, 
the  C.  G.  &  S.  S.  S.  Co.  laid  its  main  track  in  the  center 
of  Madison  street  along  the  north  side  of  appellee's  lot,  and 
four  switches  between  it  and  said  lot — the  switches  com- 
mencing in  the  main  track  opposite  the  lot  and  extending 
east  across  Fifteenth  street,  the  southernmost  switch  being 
at  the  nearest  point  about  sixteen  feet  from  the  northwest 
comer  of  said  lot. 

Of  this  arrangement  and  location  of  these  switches 
appellee  made  no  complaint.  In  his  business  he  used  to 
drive  a  lumber  wagon,  with  which  he  could  pass  between 
the  switch  and  his  fence.  Rut  in  the  summer  of  1895 
appellant  procured  the  passage  of  an  ordinance  authorizing 
it  to  change  and  extend  the  lines  of  these  switch  tracks; 
and  under  it  a  relocation  of  them  was  so  made  as  to  extend 
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them  west,  nearly  to  Fourteenth  street,  to  bring  the  south 
rail  of  the  south  one  within  five  feet,  and  of  course  the  ends 
of  the  ties  still  less,  from  appellee's  lot,  at  the  corner  of 
Fifteenth  and  Madison  streets.  ISo  yehicle  could  pass 
between  the  track  and  his  fence  to  or  from  Fourteenth. 
His  dwelling  fronted  on  Madison.  There  were  two  switch 
posts  on  that  street  between  the  south  track  and  his  lot. 
These  tracks  were  more  widely  separated  and  extended  for 
the  purpose  of  accommodating  more  cars  and  relieving  the 
main  track.  This  was  doubtless  important  to  the  company, 
but  the  evidence  tends  to  show  it  materially  impaired 
appellee's  rightful  use  and  enjoyment  of  the  streets  and 
damaged  his  property;  that  more  engines  and  cars  were  left 
standing  in  front  of  his  residence,  nearer  to  it  and  for  longer 
periods;  that  the  vibration  of  the  foundation  and  walls  of 
the  house  was  greatly  increased;  that  smoke  and  noxious 
vapors  from  the  engine  filled  it;  that  cinders  were  thrown 
like  hail  upon  the  porch  and  against  the  windows,  so  that 
it  was  impossible  to  keep  the  house  clean.  And  beside  the 
evidence  in  the  record,  it  appears  that  the  jury,  pursuant  to 
a  stipulation  of  the  parties,  were  allowed  to  view  the 
premises. 

The  damages  found  were  clearly  within  the  range  of  the 
proof,  and  the  only  question  is  whether  appellant  was  liable 
for  them.  That  question,  we  think,  is  so  well  settled  against 
it,  that  but  little  need  be  said  beyond  the  citation  of  a  few 
Illinois  cases. 

The  evidence  was  confined  to  the  damage  caused  by  the 
relocation  of  the  switch  lines  in  1895,  to  which  the  statute 
of  limitations  did  not  apply.  And  whether  appellant  or 
the  city  owned  the  few  in  the  street  is  immaterial.  For  all 
the  damages  here  claimed  and  shown,  appellee  had  the 
warrant  of  the  constitution  of  1870.  Whether  appellant 
relocated  its  switch  tracks  of  its  own  motion,  as  owners  of 
the  fee,  or  by  authority  of  the  ordinance,  it  was  subject  to 
its  liability  for  damages  of  this  kind,  if  any  were  thereby 
caused,  for  the  reason  that  the  constitution,  controlling 
both,  made  it  so.    Lake  Erie  &  W.  E.  E.  Co.  v.  Scott,  132 
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111.  429;  Rigney  v.  The  City  of  Chicago,  102  111.  64  and 
cases  there  cited;  C.  &  W.  I.  E.  R.  Co.  v.  Ayres,  106  Id. 
511.  No  other  property  was  affected  in  like  manner. 
Judgment  affirmed. 
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J.  J.  Hardin  and  D.  O'D.  Hallihan  r.  County  of         'f97   ^sis 

Sangamon. 

1.  Counties— ^?ictM>rw  of  the  County  Board  Largely  Executive,— 
Under  our  statutes  the  functions  of  a  county  board  are  largely  execu- 
tive as  they  buy,  care  for,  lease,  sell  and  convey  real  and  personal  prop- 
erty, make  contracts,  examine  and  settle  accounts,  appoint  agents,  erect 
buildings  and  keep  them  in  repair,  provide  rooms,  furniture  and  other 
facilities  for  the  transaction  of  the  business  of  the  county  officers,  and 
do  all  other  acts  in  relation  to  the  property  and  concerns  of  the  county 
necessary  to  the  exercise  of  its  corporate  powers. 

3.  ^KWEf— Right  of  Possession  of  County  Property  Vested  in  County 
Board. — A  county  has  such  right  of  possession  and  control  of  a  court 
house  as  attaches  to  and  flows  from  its  ownership,  and  its  corporate 
powers  and  duties  imposed  by  law,  and  in  respect  to  such  powers  and 
duties  the  county  board  is  the  county,  and  has  a  continuing  right  of 
possession  of  a  court  house  belonging  to  the  county,  and  may  bring  a 
forcible  entry  and  detainer  suit  in  the  name  of  the  county  to  recover 
possession  of  any  part  thereof  illegally  occupied. 

3.  Sheriffs— CTiarocfer  of  their  Possession  of  Court  Houses,— A 
sheriff  has  no  such  possession  of  a  court  house  as  gives  him  the  sole 
right  to  maintain  an  action  in  his  own  name  for  a  trespass  to,  or  forcible 
entry  and  detainer  of  it,  or  any  part  of  it 

4.  Same— 4re  Mere  Custodians  of  Court  Houses,— The  statute  gives 
a  sheriff  the  custody  and  control  of  the  court  house  and  jail  of  his  county, 
'*  except  as  otherwise  provided,"  but  he  is  a  mere  custodian  and  does 
not  supersede  the  owners  in  their  actual  or  legal  possession,  and  in  what- 
ever he  does  touching  the  care  of  them,  he  is  subject  to  and  acts  under 
the  express  or  implied  authority  of  the  county  board,  except  as  to 
orders  of  the  court  he  is  attending  where  its  convenience,  dignity  or 
duty  IB  immediately  concerned  or  where  such  orders  are  expressly  au- 
thorized by  law, 

5.  Same— Possession  of  Court  House  by,  is  Possession  of  County,— 
The  law  does  not  recognize  any  estate  or  interest  of  the  sheriff,  posses- 
sory or  otherwise,  in  the  court  house  or  jail.  They  are  purely  public 
buildings,  belonging  wholly  to  the  county  as  a  body  corporate,  dedicated 
to  public  uses  only,  in  which  therefore,  while  so  useu,  no  other  person, 
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natural  or  artificial,  private  or  official,  can  have  anv  exclusive  proprie- 
tary right  The  sheriffs  relation  to  them  is  only  that  of  one  employed 
and  paid  to  take  care  of  tliem  for  these  uses,  as  a  part  of  his  official 
duty,  and  all  the  possession  he  has,  being  merely  incidental  to  that  part 
of  his  duty,  is  in  fact  and  law,  the  possession  of  the  county. 

6.  Recorders— C/iarcwrfer  of  Their  Possession  of  Their  Offices.— A 
county  recorder  is  a  public  officer,  chosen  as  the  agent  of  the  law  for  cer- 
tain public  purposes  prescribed  and  limited  by  it,  and  the  county  in  its 
corporate  capacity  provides  him  with  an  office,  and  lets  him  into  posses- 
sion of  it  for  those  purposes,  and  those  only.  His  right  extends  no  fur- 
ther than  is  necessary  or  naturally  incidental  to  the  performance  of  his 
official  duties  and  his  possession  is  the  actual  possession  of  the  county. 

7.  Same,— Right  of  Public  to  Use  Offices  of.  Defined,  —The  statute  pro- 
vides that  all  persons  shall  have  free  access  for  inspection  and  examina- 
tion to  the  records,  indices,  books  and  instruments  kept  in  the  office  of 
any  recorder,  and  the  right  to  take  memoranda  and  abstracts  tliereof 
without  fee  or  reward,  but  this  is  the  extent  of  the  right  of  the  public 
to  use  or  occupy  a  recorder's  office  without  the  consent  of  the  county, 
express  or  implied,  and  no  one  is  by  law  authorized  to  occupy  it  or  any 
part  of  it  as  his  office  for  the  re<$ular  and  continuous  transaction  of  his 
private  business. 

8.  Forcible  DwrAXSEBr—AotucU  Possession, — Persons  who  keep  their 
private  books,  blanks,  furniture  and  other  means  required  for  the  trans- 
action of  their  private  business  as  abstracters  and  conveyancers,  in  the 
office  of  a  county  recorder  and  transact  their  business  there,  are  in  actual 
possession  of  at  least  so  much  of  such  office  as  is  thus  used,  within  the 
meaning  of  the  forcible  entry  and  detainer  act. 

9.  Same— W/ien  Judgment  May  Be  for  the  Whole  of  Premises 
Claimed, — Whether  the  judgment  and  execution  in  a  forcible  entry  and 
detainer  suit  should  be  for  the  whole  or  only  a  part  of  the  premises 
claimed,  if  either,  depends,  not  on  tlie  extent  of  the  defendant's  actual 
possession,  but  on  the  extent  of  the  plaiUtifTs  right  of  possession,  and 
the  fact  that  the  defendant  was  in  possession  of  only  a  part  of  the  prem- 
isefl  claimed  can  not  be  urged  as  an  objection  to  a  judgment  for  the 
whole  of  title  premises. 

FoFcible  Detainer,  for  part  of  a  recorder's  office.  Appeal  from  the 
Circuit  Court  qf  Sangf^o^on  County;  the  Hon.  Jambs  A.  Creighton, 
Judge,  presiding,  Beard  iu  this  court  at  the  May  term,  1896.  Affirmed. 
Opiflion  aie4  June  16, 1897, 

Pattoht,  H^^ilton  &  Patton,  attorneys  for  appellants. 

The  action  of  forcible  detainer  being  a  special  statutory 
proceeding,  sun^n^ary  in  its  nature  and  in  derogation  of  the 
common  law,  it  follows  that  the  statute  conferring  jurisdio- 
tlQA  must  be  strictly  pursued,  and  each  case  must  be  shown 
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to  b3  within  the  meaning  and  intention  of  the  statute  in 
order  that  the  court  will  take  jurisdiction  of  it.  French  v. 
Wilier,  126  111.  611;  Burns  v.  Nash,  23  App.  552. 

The  plaintiff  must  always  show  a  right  of  possession  in 
himself  and  can  not  rely  on  the  lack  of  the  right  of  posses- 
sion in  the  defendant.     Mcllwain  v.  Karstens,  152  111.  135. 

In  a  suit  for  forcible  detainer,  as  this  is,  the  plaintiff  must 
show  that  he  was  entitled  to  possession  at  the  time  the  suit 
was  brought    Maloney  v.  Shattuck,  16  111.  App.  4-1. 

It  is  also  well  settled  in  this  State  that  neither  forcible 
entry  nor  forcible  detainer  will  lie  by  the  owner  of  the  land 
who  has  leased  same  to  a  tenant,  because  the  right  to  the  pos- 
session is,  in  such  case,  in  the  tenant.  Mann  v.  Brady,  67 
III  95;  McCartney  v.  McMullen,  38  111.  237;  Dudley  v.  Lee, 
39  111.  339. 

And  this  is  true  even  when  the  tenant  has  not  taken  pos- 
session under  the  lease. 

The  law  is  that  plaintiff  can  not  maintain  forcible  de- 
tainer unless  the  defendant's  possession  is  shown.  Bowman 
V.  Mehring,  34  IlL  App.  389;  Godard  v.  Lieberman,  18  111. 
App.  366. 

Possession  is  usually  defined  to  be^  '^  The  detention  or  en- 
joyment of  a  thing,  which  a  man  holds  or  exercises  by  him- 
self or  by  another  who  keeps  or  exercises  it  in  his  name. 
It  implies  exclusive  enjoyment."     18  A.  &  E.  Ency.  840. 

To  constitute  possession  of  land  there  must  be  some  un- 
equivocal act  of  ownership  upon  it.  Brooks  v.  Bruyn,  24 
lU.  373. 

E.  S.  Smith,  attorney  for  appellee. 

A  person  who  does  not  eat  or  sleep  on  premises,  but  who 
occupies  them  with  his  effects  is  in  possession  and  can  not 
be  expelled  by  force.    Baker  v.  Hays,  28  111.  387. 

An  entry  against  the  will  of  another  is  forcible  in  con- 
templation of  law.  Croff  v.  Ballinger,  18  111.  200;  Smith  v. 
Hoag,  45  111.  260;  Eeeder  v.  Purdy,  41  111.  279;  Phelps  v. 
Eandolph,  147  III.  335. 

The  action  of  forcible  detainer  may  be  maintained  against 
any  one  wrongfully  in  possession. 
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The  landlord  may  mamtain  the  action  against  the  sub- 
lessee.  Beed  v.  Hawley,  45  111.  40;  Patohell  v.  Johnston, 
64  111.  305. 

Or  the  tenant  against  the  landlord.  Phelps  v.  Randolph, 
147  lU.  335. 

The  action  will  lie  against  one  wrongfully  holding  a 
room.  Reynolds  v.  Thomas,  17  111.  207;  Patohell  v.  John- 
ston, 64  111.  305. 

One  joint  tenant  may  maintain  the  action  against  his  joint 
tenant  for  a  moiety.    Mason  v.  Finch,  1  Scam.  495. 

A  license  to  occupy  may  be  revoked  at  any  time  and  gives 
the  licensee  no  right  of  occupancy  against  the  licensor. 
Dunstedter  v.  Dunstedter,  77  111.  580. 

A  person  acquiring  the  right  of  possession,  though  not  in 
possession,  may  maintain  the  action.  Ball  v.  Chadwick,  46 
III.  28. 

Even  the  owner  may  not  forcibly  enter.  His  remedy  is 
in  forcible  detainer.     Reeder  v.  Purdy,  41  111.  279. 

The  landlord  may  maintain  the  action  where  the  tenant 
attorns  to  another  person.  Fortier  v.  Ballance,  5  Gilm.  41; 
Fusselman  v.  Worthington,  14  111.  135. 

The  forcible  detainertict  should  receive  a  liberal  construc- 
tion. Jackson  v.  Warren,  82  111.  839;  Wilburn  v.  Haines, 
53  111.  207. 

The  ownership  of  public  property  by  the  county  carries 
with  it  the  right  to  its  possession.  Dahnke  v.  People,  57 
111.  App.  619. 

Mb.  Justice  Pleasants  delivered  the  opinion  of  thf 
Court. 

This  case  is  nomis  hospes  in  court,  and  therefore  likely  to 
go  farther.    The  material  facts  are  as  follows : 

Appellants,  for  ten  years  or  more,  have  carried  on,  in 
Springfield,  the  business  of  making  and  selling  abstracts  of 
title,  and  kept  continuously  in  the  office  of  the  recorder  of 
deeds  of  Sangamon  county  a  desk,  chairs,  bookcase  and 
abstract  books  of  their  own,  used  in  their  said  business. 
Hallihan  regularly  spent  most  of  his  time  there  when  said 
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office  was  open,  making  and  selling  abstracts  for  profit.  He 
there  received  orders  for  work,  met  his  clients,  and,  being 
a  notary  public,  prepared  conveyances  and  took  and  certi- 
fied acknowledgments.  He  had  no  key  to  that  office,  nor 
any  special  arrangements  with  the  recorder  for  such  occu- 
pation of  it;  but  the  board  of  supervisors,  at  their  Septem- 
ber session,  1891,  to  settle  a  controversy  which  had  arisen 
with  a  rival  firm,  adopted  a  resolution  that  ^^  each  of  said 
firms  be  allowed  room  for  one  desk  and  one  bookcase,  as 
now  located  and  used  by  them;  also  two  representatives 
each  in  said  office,  and  that  neither  of  said  firms  be  allowed 
to  use  a  typewriter  in  said  office."  To  the  adoption  of  this 
resolution,  which  was  previously  shown  to  him,  Hallihan 
expressly  consented,  and  continued  to  occupy  accordingly, 
though  the  rival  firm  withdrew.  At  their  June  session  in 
1895,  the  board  of  supe visors  revoked  this  license,  first,  by 
a  resolution  of  the  12th,  ordering  generally  that  no  part  of 
the  county  court  house  or  grounds  should  be  '^  allowed  to 
be  used  by  any  one  for  the  transaction  of  any  private  busi- 
ness whatever,"  and  that  the  custodian  of  this  property 
should  ^^see  that  this  order  is  strictly  observed  and  enforced 
from  this  date; "  and  more  especially  by  another  of  the  14th, 
reciting  the  preceding  order  and  the  fact  of  appellant's  con- 
tinued occupation,  as  stated,  and  directing  them  to  remove 
from  said  office  all  their  private  property  and  belongings 
enumerated,  extending  it  to  all  others  in  like  case,  and  that 
the  recorder  and  other  county  officers  from  that  date  should 
allow  no  person  or  party  to  locate  in  their  respective  offices 
any  desk,  chair,  bookcase  or  book,  or  other  private  property 
not  belonging  to  and  a  part  'of  said  offices,  and  that  upon 
failure  of  the  owner  to  comply  with  the  order  within  ten 
days  from^that  date,  the  sheriff  should  remove  all  such 
property. 

Of  these  resolutions  appellants  had  due  notice,  but  paid 
no  attention  to  them.  The  committee  on  court  house  and 
grounds,  of  the  board  of  supervisors,  requested  the  recorder 
to  remove  their  property,  but  he  refused  for  the  reason 
given,  that  he  didn't  believe  Mr.  Hallihan  was  interfering 
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with  the  public  business  in  his  office,  and  he  was  giving 
him  no  more  privileges  than  he  would  willingly  give  any 
other  citizen  of  the  county,  and  had  given  to  others.  No 
attempt  to  enforce  the  order  of  the  recorder  or  sheriff  hav- 
ing been  made,  the  committee  so  reported  to  the  board  at 
its  July  session,  1895,  and  were  thereupon  directed  to  take 
such  measures  as  might  be  necessary  to  that  end,  and 
authorized  to  employ  counsel  to  assist  the  state's  attorney 
therein.  Due  notice  and  demand  in  writing  was  served 
upon  each  of  the  appellants  to  remove  their  said  property 
and  vacate  and  surrender  possession  of  said  room  to  the 
CDunty,  through  said  committee;  and  more  than  thirty  day s 
thereafter,  they  having  refused  so  to  do,  this  action  of  for- 
cible detainer  followed,  which  was  submitted  for  trial  by  the 
court  without  a  jury;  and  defendants  being  found  guilty 
and  a  new  trial  denied,  judgment  was  given  for  the  plaint- 
iff, awarding  a  writ  of  possession  and  costs.  Exceptions 
were  duly  taken  and  the  record  is  brought  here  for  review, 
on  appeal. 

No  evidence  was  offered  to  contradict  any  of  the  facts 
above  stated,  which  were  substantially  stipulated,  but  the 
testimony  of  appellant  Hallihan  added  some  particulars, 
perhaps  not  very  material,  as  follows : 

The  recorder's  office  was  open  from  eight  to  twelve  and 
from  one  to  six  o'clock.  Having  no  key  to  it,  he  went  there 
about  a  quarter  after  eight,  and  there  spent  pretty  much  all 
the  time  it  was  open,  except  when  he  went  to  other  offices 
to  look  up  judgments  and  taxes.  His  desk  was  five  or  six 
feet  long  and  about  three  in  width;  his  book  case  about  six 
feet  high  and  eighteen  inches  square,  was  kept  behind  one 
of  the  index  desks,  and  not  occupying  any  space  required 
for  public  records.  It  was  locked.  Only  he  and  his  son, 
who  was  in  his  employ,  had  a  key  to  it.  He  had  no  arrange- 
ment with  the  recorder  for  occupying  any  quarter  of  the 
office,  nor  ever  assumed  to  occupy  any  particular  space  or 
part  of  it.  Neither  of  the  recorders  objected  to  his  being 
there,  as  he  was. 

It  is  insisted  for  appellants  that  these  facts  fail  to  show 
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that  when  this  action  was  brought  appellee  had  any  right 
of  possession,  or  appellants  any  actual  possession  of  the 
premises,  both  of  which  must  be  shown  in  order  to  maintain 
it;  that  "  the  only  way  known  to  the  law  to  test  the  ques- 
tion sought  to  be  raised  here  is  to  sue  the  recorder,  if  any 
person  conceives  himself  injured,  when  the  question  can  be 
tried  on  its  merits  and  the  recorder  compelled  to  do  what 
the  law  requires  of  him;"  that  the  plaintiff,  if  anything  has 
been  done  in  the  office  not  authorized  by  law,  can  file  its 
bill  and  a  decree  be  procured  which  will  protect  the  rights 
of  all  parties;  that  the  recorder  ''  is  always  subject  to  the 
order  or  decree  of  the  courts,  who  can  compel  the  perform- 
ance of  his  duties  by  mandamus  or  injunction,  which  reme- 
dies can  be  adjusted  to  the  particular  facts,  while  the  remedy 
here  invoked  is  summary,  unbending  and  wholly  unsuited 
to  accomplish  the  end  intended."  And  further,  ^'  that  the 
very  duties  imposed  upon  the  recorder,  their  nature  and 
character,  make  it  necessary  for  their  proper  performance, 
that  he  alone  should  have  absolute  control  of  the  recorder's 
office,  and  that  no  other  officers  should  have  the  right  to  say 
who  should  come  into  his  office,  how  long  they  should  stay 
and  what  they  should  bring  with  them; "  that "  the  recorder, 
in  the  very  nature  of  things,  is  the  only  person  who  can 
decide  whether  the  public  interests  require  that  certain 
things  should  or  should  not  be  done  in  his  office." 

We  are  not  prepared  to  concede  the  soundness  or  even  the 
consistency  of  these  positions.  If  the  rightful  control  of 
the  recorder  over  the  room  which  is  his  office  is  indeed  so 
exclusive  and  absolute  as  is  thus  claimed,  discretion  would 
seem  to  be  so  swallowed  by  power  that  while  he  continues 
to  use  it  for  that  purpose  a  case  can  hardly  arise  upon  his 
manner  of  so  using  it,  or  its  use  by  him  or  his  permission 
for  other  purposes,  ivhich  a  court  could  treat  as  an  abuse  and 
restrain  or  correct  by  mandamus  or  injunction  against  him. 

It  was  admitted  on  the  trial  that  the  court  house  belonged 
to  the  county.  It  appropriated  the  room  in  question  to  the 
official  uses  of  the  recorder.  It  does  not  attempt  nor  intend 
by  this  proceeding  to  abridge  his  control  of  it  for  those  uses, 
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to  say  who  shall  come  into  his  oflBce,  how  long  they  shall 
stay  or  what  they  shall  or  shall  not  bring  with  them.  It 
has  no  controversy  with  him.  But  while  fully  conceding  to 
him  the  right  to  all  such  use  and  control  of  the  premises  as 
are  necessary,  proper  or  naturally  incidental  to  the  perform- 
ance of  his  official  duties,  it  asserts,  as  against  all  other  par- 
ties and  other  and  distinct  uses,  such  right  of  possession  and 
control  as  attaches  to  and  flows  from  its  ownership  of  the 
court  house,  and  its  corporate  duties  imposed  by  law. 

Was  that  right  such  as  was  sufficient  to  enable  it  to  main- 
tain this  action?  The  statute  makes  and  declares  each 
county  a  body  politic  and  corporate.  R.  S.,  Ch.  34,  Sec.  22. 
Among  the  '* powers"  conferred  upon  it  are:  To  "pur- 
chase and  hold  the  real  and  personal  estate  necessary  for  the 
uses  of  the  county; "  to  "  sell  and  convey  or  lease  any  real  or 
personal  estate  owned  by  the  county; "  and  "  to  make  all 
contracts  and  to  do  all  other  acts  in  relation  to  the  property 
and  concerns  of  the  county  necessary  to  the  exercise  of  its 
corporate  powers."  (Sec.  24.)  Being  a  corporation  aggre- 
gate, it  could  possess,  use,  control  and  manage  its  property 
and  funds,  exercise  its  powers  and  perform  its  duties  only 
through  agencies  prescribed  or  authorized  by  the  law  under 
which  it  was  organized.  It  was  accordingly  provided  that 
its  powers  as  a  corporation  should  be  "  exercised  by  a  county 
board,  to-wit:  In  counties  under  township  organization 
(except  the  county  of  Cook)  by  the  board  of  supervisors 
(Sec.  23);  to  which,  among  others,  the  '  powers'  were  given 
to  take  and  have  the  care  and  custody  of  all  the  real  and 
personal  estate  owned  by  the  county,  and  to  manage  the 
county  funds  and  business,  except  as  otherwise  specifically 
provided."  (Sec.  25.)  And  among  the  duties  imposed  are  the 
following:  "  To  erect  or  otherwise  provide,  when  necessary 
and  the  finances  of  the  county  will  justify  it,  and  keep  in 
repair,  a  suitable  court  house,  jail  and  other  necessary  county 
buildings,  and  to  provide  proper  rooms  and  offices  for  the 
accommodation  of  the  several  courts  of  record  of  the  county, 
and  for  the  county  board,  county  clerk,  county  treasurer^ 
recorder,  sheriff  and  the  clerks  of  said  courts,  and  to  pro- 
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vide  suitable  farniture  therefor;  and  to  provide  and  keep  in 
repair,  when  the  finances  of  the  county  permit,  suitable  fire 
proof  safes  or  ofiices  for  the  county  clerk,  county  treasurer, 
recorder,  sheriff  and  clerks  of  said  courts."    (Sec.  26.) 

In  respect  to  these  powers  and  duties  the  county  board  is 
the  county,  and  their  exercise  and  performance  would  seem 
to  necessitate  a  continuing  right  of  possession.  But  inde- 
pendent  of  them,  such  right  would  be  presumed  from  own- 
ership, until  it  was  shown  to  have  been  divested  of  it  by 
some  adverse  and  valid  claim,  which  could  arise  only  by 
operation  of  law  or  contract  of  the  county. 

It  is  said  that  the  sheriff,  by  virtue  ef  section  14,  chapter 
125,  which  provides  that  ^'  he  shall  have  the  custody  and  care 
of  the  court  house  and  jail  of  his  county,  except  as  is  other- 
wise provided,"  is  in  possession  of  the  court  house  as  a 
whole;  that  this  provision,  being  later  and  applying  spe- 
cially to  court  houses  and  jails,  modifies,  as  to  them,  those 
previously  referred  to,  which  give  it  to  the  county  or  board 
of  supervisors  as  to  county  property  generally;  that  the 
duties  and  functions  of  the  board  are  all  legislative,  and 
being  in  session  only  a  few  times  and  for  short  periods  each 
year,  is  unfit .  to  discharge  the  duties  of  such  custody  and 
control;  and  if  it  had  the  possession  or  right  to  the  posses- 
sion of  the  court  house  or  jail,  then  in  case  a  mob  should 
seize  either,  public  business  must  be  suspended  until  it 
should  meet,  make  demand  in  writing  of  the  mob  for  pos- 
session, and  if  refused,  successfully  maintain  a  suit  for 
forcible  entry. 

A  glance  at  the  statute  shows  that  the  functions  of  the 
county  and  the  board  are  largely  executive.  They  buy,  care 
for,  lease,  sell  and  convey  real  and  personal  property,  make 
contracts,  examine  and  settle  accounts,  appoint  agents, 
erect  buildings  and  keep  them  in  repair,  provide  rooms,  fur- 
niture and  other  facilities  for  the  transaction  of  the  business 
of  county  officers,  and  do  all  other  acts  in  relation  to  the 
property  and  concerns  of  the  county  necessary  to  the  exer- 
cise of  its  corporate  powers. 

There  is  nothing  in  their  constitution  or  methods  of 
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proceeding  that  unfits  them  for  the  care  and  custody  of  a 
court  house,  more  than  in  those  of  a  board  of  directors  of  a 
railroad  company  to  exercise  a  like  power  and  perform  like 
duties  with  reference  to  the  most  insignificant  station  house 
on  its  line.  From  a  necessity  common  to  all  aggregate 
corporations  they  perform  many  of  these  duties  through 
individual  agents,  some  of  whom  are  so  exclusively  qualified 
that  they  are  designated  and  fixed  by  law — as  the  county 
clerk  for  some  (Chap.  35,  Sec.  10)  and  the  sheriff  for  others — 
while  still  others  are  left  to  their  own  appointment,  expressly 
authorized,  as  for  the  care  and  management  of  the  county 
workhouse  and  county  insane  asylum  (Chap.  34,  Sec.  24), 
or  impliedly  from  necessity  or  convenience;  but  all  more  or 
less  under  the  immediate  and  binding  directions  of  the 
board. 

The  statute  gives  to  the  sheriff  the  care  and  custody  of 
the  court  house  and  jail  of  his  county,  ''  except  as  is  other- 
wise provided."  The  legislature  knew  it  was  already 
provided  that  the  county  should  take  and  have  it,  as  to  all 
the  real  and  personal  estate  owned  by  it,  and  that  for  that 
purpose  the  board  of  supervisors  was  the  county;  that  nearly 
all  the  members  resided  and  did  business  at  considerable 
distances  from  Springfield  and  met  there  only  for  short 
periods  with  long  intervals;  so  that  they  could  not,  as  a  body, 
directly  give  to  the  court  house  or  jail  the  constant  over- 
sight and  particular  care  which  the  public  interest  required, 
and  must  do  so  by  some  sub-custodian.  It  knew  also  that 
the  sheriff  kept  his  office  in  the  court  house,  constantly 
attended  by  him  in  person  or  by  deputy  having  the  same 
official  power,  and  at  the  jail,  usually  near  it,  an  assistant 
jailer  under  him  and  of  his  own  appointment.  (Chap.  75, 
Sec.  3.)  In  addition  to  these  peculiar  qualifications  for  the 
position,  as  conservator  of  the  peace  in  his  county  he  was 
required  to  "  keep  the  same,  suppress  riots,  routs,  affraj'^s, 
fighting,  breaches  of  the  peace,  and  prevent  crime,"  and 
empowered  to  '*  arrest  offenders  on  view;"  and  for  these 
purposes  to  "  call  to  his  aid,  when  necessary,  any  person  or 
the  power  of  the  county."    (Chap.  125,  Sees.  17, 18.)    There- 
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fore  the  consequences  supposed  to  be  involved  in  the  theory 
of  the  county's  possession,  if  a  mob  should  seize  the  court 
house,  are  not  to  be  apprehended.  In  fact  and  law  they  are 
no  more  involved  in  that  theory  than  in  that  of  the  sheriff's 
possession;  for  in  either  case,  as  sheriff,  he  could  prevent 
them,  but  if  he  acted  upon  his  right  to  possession,  the  demand 
in  writing  and  successful  prosecution  of  an  action  for  forcible 
entry  and  detainer  would  be  as  necessary  in  the  one  as  in 
the  other.  A  custodian,  as  curator  or  janitor,  of  such  build- 
ings was  indispensable,  and  for  the  reasons  stated  the 
sheriff  was  most  appropriatel}*^  made  such  ex  officio^  but  there 
was  no  necessity,  nor  any  reason,  for  any  of  the  purposes  of 
his  appointment,  that  he  should  supersede  the  owners  in  their 
actual  or  legal  possession.  In  whatever  he  does,  touching 
the  mere  care  of  them«  he  is  subject  to  and'  acts  under  the 
express  or  implied  authority  of  the  county  board,  except  as 
to  orders  of  the  court  he  is  attending  where  its  convenience, 
dignity  or  duty  is  immediately  concerned,  or  such  order  is 
expressly  authorized  by  law,  and  never  upon  his  own  judg- 
ment as  of  independent  right.  Accordingly  the  statute 
makes  it  the  duty  of  the  grand  jury  at  each  term  to  "  visit 
the  jail  and  examine  its  condition  *  *  *  and  make 
report  thereof  to  the  court,"  and  of  the  court  to  see  that  it 
performs  that  duty.  Upon  such  report  being  made,  however, 
the  court  usually  takes  no  action  with  reference  to  the 
"condition"  reported,  but  its  clerk  is  required  to  transmit 
a  copy  of  it  to  the  county  clerk,  who  "  shall  lay  the  same 
before  the  county  board  at  its  next  meeting."  (Chap.  75, 
Sees.  26, 27.)  Ordinarily  the  action  of  the  board  is  sufficient 
to  remedy  any  defect  in  the  condition  of  the  Jail,  whether 
due  to  a  want  of  proper  care  on  the  part  of  the  sheriff  or 
any  other  cause;  but  since  a  considerable  time  may  elapse 
before  its  next  meeting,  and  they  have  no  power  to  remove 
or  punish  him  for  disregarding  their  direction,  it  is  made 
the  duty  of  the  court  also  to  inquire  into  its  condition  and 
the  treatment  of  prisoners,  and  for  neglect  of  any  of  his 
duties  under  the  act  it  may  make  all  proper  orders  against 
him  and  enforce  them  by  its  process.     (Sec.  28.) 

Vol.  LXXI  S 
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The  law  does  not  recognize  any  estate  or  interest  of  the 
sheriff,  possessory  or  other,  in  the  court  house  or  jail.  They 
are  purely  public  buQdings,  belonging  wholly  to  the  county 
as  a  body  corporate,  dedicated  to  public  uses  only,  in  which, 
therefore,  while  so  used,  no  other  person,  natural  or  arti- 
ficial, private  or  official,  can  have  any  exclusive  proprietary 
right.  The  sheriff's  relation  to  them  is  only  that  of  one 
employed  and  paid  to  take  care  of  them  for  these  uses,  as  a 
part  of  his  official  duty,  and  all  the  possession  he  has,  being 
merely  incidental  to  that  part  of  his  duty,  is,  in  fact  and  law, 
the  possession  of  the  county. 

This  view  harmonizes  the  two  provisions  of  the  statute, 
giving  to  the  county  and  to  the  sheriff,  respectivelj'^,  the 
care  and  custody  of  this  property,  and  allows  to  each  its  due 
effect.  In  Dahnke  v.  The  people,  67  111.  App.  619 — ^which  is 
nearer  to  this  case  than  any  other  of  which  we  are  advised — 
it  was  said  that ''  the  custody  and  control  which  the  county 
board  is  entitled  to  exercise  under  the  authority  of  the  con- 
stitution and  statutes  is  such  as  attaches  to  and  flows  from 
the  ownership  of  the  court  house  by  the  county;  that  of  the 
sheriff  is  such  as  attaches  to  and  flows  from  the  inherent 
powers  and  duties  of  his  office  at  common  law,  and  as  recog- 
nized by  the  constitution  and  declared  by  the  statutes,  as 
the  attendant  upon  the  court  and  as  the  court's  executive 
officer."  And  further,  that  '^  there  is  nothing  inconsistent 
in  the  performance  of  such  duties  by  the  sheriff  with  the 
other  duty  of  the  county  board  to  control  and  manage  the 
property  of  the  count}^  and  its  affairs,  and  there  is  nothing 
necessarily  antagonistic  in  the  statutes  that  impose,  in  sub- 
stantially the  same  language,  the  duty,  upon  both  county 
board  and  sheriff,  to  have  the  custody  and  control  of  the 
court  rooms  of  the  county."  In  that  case  the  difficulty  was 
not  so  much  in  the  law  as  in  its  application  to  a  condition 
peculiar  to  the  county  of  Cook,  in  which  there  were  more 
courts,  equal  in  dignity  and  jurisdiction  and  having  terms 
at  the  same  time,  than  court  rooms  provided  or  the  county 
board  had  means  to  provide  for  their  accommodation. 
They  made  an*  order  assigning  to  a  judge  another  court 
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room  than  the  one  he  was  occupying,  and  to  which  no  other 
jadge  had  a  better  claim  by  right  or  courtesy.  Upon  his 
refusal  to  make  the  change  in  compliance  with  such  order, 
the  board  directed  Dabnke,  one  of  its  employes,  during  a 
necessary  adjournment  of  the  court  over  an  election  day,  and 
while  an  unfinished  cause  was  on  hearing  before  it,  to  change 
the  locks  on  the  doors  of  the  court  room  and  the  judge's 
chambers  and  remove  his  propert}^  to  the  room  so  assigned 
to  him.  When  he  came  to  resume  business  pursuant  to  the 
adjournment  and  found  the  door  closed,  the  sheriff  demanded 
of  Dahnke  to  open  it,  which  he  at  first  refused  to  do,  but 
upon  the  sheriff's  threatening  to  break  in  complied  and 
admitted  them  to  use  the  room  as  theretofore.  The  court 
then  made  an  order  imposing  upon  him  a  fine  of  $50  as  for 
a  contempt;  upon  which  a  writ  of  error  was  prosecuted.  A 
majority  of  the  Appellate  Court  held  that  the  action  of  the 
board  was  outside  of  its  authority,  and  that  the  facts  brought 
the  case  within  the  range  of  the  sheriff's  duties  as  the 
executive  officer  of  the  court,  the  protector  and  preserver 
of  its  dignity  and  the  enforcer  of  the  peace  and  order  of  the 
rooms  in  which  they  are  held,  to  *'  provide  against  the  court 
rooms  which  have  once  been  set  aside  for  the  use  of  the 
courts,  from  being  closed  against  such  use,  and  from 
intrusion  therein  to  the  obstruction  of  the  court's  business." 

This  18  a  necessary  and  recognized  limitation  of  the  board's 
^'  control "  of  that  part  of^  the  court  house,  occasional,  tem- 
porary and  for  a  specific  public  purpose  which  the  board 
can  not  serve;  but  the  question  here  presented,  which  is, 
whether  the  sheriff  has  such  '^  possession "  of  the  court 
house  as  to  give  him  the  sole  right  to  maintain  an  action  in 
his  own  name  for  a  trespass  to  or  forcible  entry  and  detainer 
of  it  or  any  part  of  it,  was  not  involved.  Had  it  been,  we 
are  satisfied  from  the  general  views  expressed  in  the  several 
opinions,  that  the  court  would  have  held,  as  we  hold,  that 
he  has  not. 

It  is  further  claimed  that  if  the  sheriff  has  not,  the 
recorder  has,  possession  of  the  room  here  in  question. 

Upon  what  right,  then,  does  this  claim  rest  ?    Like  the 
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Bheriflf  he  is  neither  the  owner  of  the  property  nor  the  ten- 
ant, licensee  or  agent  of  the  owner  with  respect  to  it ;  but 
a  public  oflScer,  not  appointed  by  the  owner,  but  elected  by 
the  people  of  the  county  to  be  agent  of  the  law  for  certain 
public  purposes  prescribed  and  limited  by  it.  The  county 
in  its  corporate  capacity  provided  the  room  with  furniture, 
books  and  stationery  suitable  for  his  use  as  such  agent,  and 
put  or  let  him  in  for  those  purposes  and  those  only.  This 
■  appropriation  of  it  was  not  a  matter  of  contract,  choice  or 
will  on  its  part,  but  of  obligation  imposed  by  the  statute. 
The  recorder's  use  and  occupation  of  it,  for  the  purposes 
stated,  is  therefore  independent  of  the  consent  of  the  county 
as  it  also  is  of  the  authority  of  the  sheriff  or  of  the  court. 
His  right  depends  wholly  upon  the  law  which  gives  it,  by 
imposing  the  obligation  so  to  use  and  occupy  it  without 
regard  to  his  will.  But  it  extends  no  further  than  is  neces- 
sary or  naturally  incidental  to  the  performance  of  his  official 
duties.  Though  he  rightfully  occupies  and  uses  the  room 
as  his  official  workshop,  he  does  not  provide  it  for  himself, 
pays  no  rent,  makes  no  repairs,  has  no  proprietary  estate, 
right  or  interest  in  it,  and  is  not  even  charged  with  the  cus- 
tody of  it  as  property  or  the  subject  of  property.  Nor  has 
he  any  interest  in  the  proceeds  of  his  work,  nor  can  he  fix 
the  price  of  his  services  or  refuse  them  to  any  who  need  and 
will  pay  the  price  fixed  by  law,  for  which  he  must  account. 

This  special  and  limited  use  of  a  county  room  by  a  county 
officer  is  the  actual  possession  of  the  county.  It  is  only  in 
some  such  way  that  the  county  can  have  it.  The  recorder 
does  not  need  it^to  protect  himself  in  his  rightful  use  of  the 
property.  For  should  he  be  unlawfully  deprived  of  that  by 
a  stranger  the  sheriff  could  at  once  restore  it  without  pro- 
cess and  by  whatever  of  force  should  be  necessary,  or  in 
case  of  his  refusal  or  neglect  to  do  so  an  action  at  law  could 
be  maintained  in  the  name  of  the  county ;  and  if  the  county 
itself  should  wrongfully  interfere  with  it,  mandamus  or 
injunction  against  the  board  would  be  his  appropriate  and 
sufficient  remedy. 

It  is  provided  by  statute  that  "  all  records,  indices,  abstract 
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and  other  books  kept  in  the  office  of  any  recorder,  and  all 
instruments  filed  for  record  therein  shall,  during  office 
hours,  be  open  for  public  inspection  and  examination;  and  all 
persons  shall  have  free  access  for  inspection  and  examination 
to  such  records,  indices,  books  and  instruments  which  the 
recorders  shall  be  bound  to  exhibit  to  those  who  wish  to 
inspect  or  examine  the  same ;  and  all  persons  shall  have  the 
right  to  take  memoranda  and  abstracts  thereof  without  fee 
or  reward"  (R.  S.,  Ch.  115,  Sec.  21);  and  this  is  the  extent 
of  the  right  of  the  public  to  use  or  occupy  this  room  with- 
out the  consent  of  the  county,  expressed  or  implied.  To 
this  extent  it  is  purely  and  exclusively  public. 

Ko  one  is  by  law  authorized  to  occupy  it  or  any  part  of 
it  as  his  office  for  the  regular  and  continuous  transaction  of 
his  private  business,  which  is  just  what  we  understand  from 
the  evidence  appellants  have  substantially  done  and  are 
doing,  against  the  will  of  the  county.  They  are  there  every 
business  day  and  through  all  business  hours,  being  out  only 
as  they  would  and  must  be  from  an  office  elsewhere.  '  They 
are  there  to  make  abstracts  of  all  the  records  affecting  the 
title  to  all  the  lots  and  tracts  of  land  in  the  county,  without 
regard  to  any  present  actual  interest  in  them,  either  in  their 
own  right  or  as  agents,  but  to  be  prepared  for  business  that 
may  or  may  not  come  to  them.  There  they  keep  their  own 
private  books,  blanks,  furniture  and  other  means  required 
for  the  transaction  of  their  private  business  as  abstracters 
and  conveyancers,  and  there  they  transact  it  just  as  they 
would  in  any  office  owned  or  rented  by  them  for  that  pur- 
pose.   They  have  no  other  so  equipped  or  so  regularly  used. 

Upon  the  admitted  facts,  it  is  idle  to  insist  that  they  use 
it  only  as  all  others  may,  under  the  statute,  or  as  any  other 
actually  does.  They  make  it  their  private  office,  no  less  in 
fact  than  if  they  advertised  it  as  such  in  the  newspapers,  or 
put  up  a  sign  to  that  effect  on  the  door ;  and  this  is  actual 
^possession,"  at  least  of  so  much  as  is  thus  used. 

But  it  is  said  they  have  "never  claimed  any  sort  of  con- 
trol over  the  whole  or  any  part  of  the  recorder's  office." 
By  this  is  meant  only  that  the  recorder  himself  does  not 
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object,  but  consents  to  their  using  it  as  they  do,  which,  for 
reasons  already  stated,  we  deem  immaterial.  The  question 
of  right  is  between  them  and  the  county,  which  does  object, 
and  which  they  resist  and  defy. 

It  is  further  said  that  they  actually  occupy  only  a  part  of 
the  room,  and  if  wrongfully,  as  against  the  county,  the  evi- 
dence must  identify  that  part,  and  judgment  be  given  for 
possession  of  that  part  only;  and,  therefore,  that  the  hold- 
ing of  the  fourth  proposition  of  law  for  appellee,  and  the 
judgment  here  given  for  the  whole  room  in  accordance  with 
it,  were  in  the  teeth  of  the  sta.tute  and  the  decisions  of  the 
Supreme  Court. 

The  statute  is  that  "  if  it  shall  appear  on  the  trial  that 
the  plaintiff  is  entitled  to  the  possession  of  the  whole  of  the 
premises  claimed,  he  shall  have  judgment  and  execution  for 
the  possession  thereof,  and  for  his  costs.  If  it  shall  appear 
that  the  plaintiff  is  entitled  to  the  possession  of  only  a  part 
of  the  premises  claimed,  the  judgment  and  execution  shall 
be  for  that  part  only,  and  for  costs,  and  for  the  residue  the 
defendant  shall  be  found  not  guilty.^'  R.  S.,  Ch.'58,  Sections 
13, 14.  Whether  the  judgment  and  execution  should  be  for 
the  whole  or  only  a  part  of  the  premises  claimed,  if  either, 
is  thus  made  to  depend  not  on  the  extent  of  the  defendant's 
actual  possession,  but  on  that  of  the  plaintiff^s  right  of  pos- 
session. We  are  not  advised  of  anv  decision  or  dictum  of 
the  Supreme  Court  to  the  contrary.  Appellee  claimed  the 
whole,  and  it  appeared  to  the  court  on  the  trial  that  it  was 
entitled  to  the  possession  of  it,  as  against  appellees.  It  so 
appears  to  us,  and  we  hold  the  jjudgment  was  proper. 

Its  execution  need  not  disturb  the  recorder,  nor  interfere 
with  the  common  right  of  appellants  to  have  free  access  to 
the  records,  indices,  books  and  instruments  filed  or  kept  by 
the  recorder  in  his  office,  for  inspection,  examination  and 
taking  memoranda  and  abstracts  thereof.  The  sheriff  will 
dispossess  the  defendants  and  restore  the  county  to  the  pos- 
session claimed,  by  removing  from  the  offi^ce  the  private 
property,  by  the  means  and  use  of  which  they  now  have  it, 
a.s  he  would  if  they  were  keeping  a  lunch  counter  there  by 
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removing  the  counter,  provisions,  safe,  stools  and  other 
furniture  used  in  keeping  it.  He  will  encounter  no  more 
difficulty  in  identifying  the  property  to  be  removed  than  he 
would  in  executing  a  fieri  facias. 

We  think  the  evidence  clearly  brings  the  case  within  the 
scope  of  this  remedy  as  extended  by  the  act  of  1S72, 
section  2,  clause  2.  Thomasson  v.  Wilson,  146  111.  384  (392). 
The  judgment  will  be  affirmed. 


John  I.  Chambers^  Receiver^  etc.^  v.  Pattle  S.  Prewitt 

et  al. 

1.  SuBROOATiON— JVtnctjxrf  and  Surettf— Security  for  Payment  of 
Debt  and  Protection  of  Surety, — Whether  crediton  can  avail  of  a  mort- 
gage (H'  other  security  given  by  a  debtor  to  his  surety  depends  upon  the 
purpose  for  which  it  is  given.  If  that  be  purely  personal  as  only  to  in- 
demnify the  surety,  they  can  not  do  so  until  he  is  actually  damnified,  or 
at  least  has  become  absolutely  liable  for  the  debts;  for  they  must  claim 
through  him  by  subrogation,  and  until  then  he  himself  has  no  remedy 
upon  it.  But  if  given  for  the  better  security  of  the  debts  themselves — as 
for  their  payment  by  the  principal  debtor,  or  to  provide  the  surety  with 
means  to  pay  them  in  case  of  his  default— then,  although  the  purpose  is 
also  to  indemnify  the  surety  to  the  same  extent,  a  trust  attaches  to  the 
security  for  the  benefit  of  the  creditors  indicated,  to  which  the  court  will 
g:ive  effect. 

2.  MORTOAOES— id  Mortgage  Constinied.-^A  and  B,  his  wife,  executed 
a  mortgage  substantially  as  follows :  *'  The  mortgagors,  A  and  B,  his 
wife,  mortgage  and  warrant  to  0  and  D  to  secure  the  payment  of  the 
following  described  promissory  notes,  to  wit  **  (here  followed  a  descrip- 
tion of  certain  notes  payable  to  E).  * '  The  following  described  real  estate 
*  *  *  all  of  which  above  described  notes  have  been  guaranteed  by  the 
said  C  and  D,  and  when  each  and  all  of  which  shall  have  been  duly  paid 
by  said  A,  together  with  any  other  sums  for  which  said  C  and  D  or  either 
of  them  may  be  liable,  either  as  surety  or  guarantor  of  and  for  the  said 
A,  the  said  C  and  D  shall  and  will  reconvey  the  above  described  prem- 
ises to  the  said  A."  Hetd,  that  the  mortgage  was  a  security  for  the  pay- 
ment of  "  any  other  sums  for  which  the  said  C  and  D  or  either  of  them  *' 
might  be  liable  as  well  as  of  the  notes  held  by  E,  and  that  the  proceeds 
of  a  foreclosure  should  be  applied  pro  rata  on  all  unpaid  debts  of  A  for 
which  C  and  D  were  liable. 

8.    QAXK^Weight  to  be  Oiven  Condition  in  Construction  of,— -The 
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purpose  of  a  mortgage  is  most  certainly  manifested  by  the  condition  on 
which  it  is  to  become  void,  for  its  whole  and  sole  porpose  is  tosecm-ethe 
performance  of  that  condition,  and  other  parts  should  be  considered  in 
connection  with  it,  to  assist,,  if  necessary,  in  the  ascertainment  of  its 
meaning. 

4;  Parol  Evidencb—  When  Admissible  to  Explain  a  Written  Instru- 
ment,—Faiol  evidence  tending  to  vary  or  contradict  the  plain  meaning 
of  a  written  instrument  should  not  be  considered,  but  so  far  as  it  tends 
to  identify  a  subject-matter  referred  to  in  general  terms  in  the  instru- 
ment, or  by  showing  the  situation,  condition  and  mutual  relations  of  the 
parties  to  it,  makes  clear  their  meaning  by  the  language  used,  when 
from  the  language  alone  the  meaning  might  be  uncertain,  it  is  compe- 
tent The  court  in  order  the  better  to  understand  the  instrument  in  such 
a  case  will  seek  to  place  itself  in  the  situation  of  the  parties. 

5.  Res  Judicata— J^6ci  of  Decree  Against  Trustee,  on  Rights  of 
Cestui  Que  Trust, — ^A  executed  a  mortgage  to  B  and  C  to  secure  debts 
to  D,  and  to  others  to  whom  B  and  C  were  liable  as  securities  for  him. 
D  filed  a  bill  and  secured  a  foreclosure  of  the  mortgage,  and  at  a  later 
date  £,  F  and  G  filed  a  bill  against  him  and  A,  claiming,  as  others  to 
whom  B  and  C  were  liable  as  securities  for  A.  It  was  contended  that 
the  decree  in  favor  of  D  was  a  bar  to  E,  "F  and  Q,  tliough  they  were  not 
parties  to  tlie  suit  because  they  claimed  under  B  and  C  who  were.  Held, 
that  they  did  not  so  claim,  that  their  right  was  derived  directly  from 
the  mortgage,  and  that  B  and  C  were  trustees,  and  as  such  were  power- 
less, by  any  act  or  default  of  their  own,  to  release  or  prejudice  the  rights 
ofE,  FandG. 

Mortgage  Foreclosure. — ^Appeal  from  the  Circuit  Court  of  Sangamon 
County;  the  Hon.  James  A.  Creiqhton,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1896.  Affirmed.  Opinion  filed  June  16, 
1897. 

Edward  P.  Kirby,  attorney  for  appellant. 

Patton,  Hamilton  &  Patton,  attorneys  for  appellees. 

Parol  testimony  may  be  resorted  to  for  the  purpose  of 
acertaining  the  nature  and  qualities  of  the  subject  to  which 
the  instrument  refers.  1  Greenleaf  on  Evidence,  Sec.  286; 
Doyle  et  al.  v.  Teas  et  al.,  4  Scam.  202;  Turpin,  Receiver, 
V.  B.  O.  &  0.  R.  R.  Co.,  105  111.  1 1 ;  Brand  v.  Henderson, 
107  111.  141 ;  Wilson  v.  Roots,  119  III.  379. 

When  there  is  any  uncertainty  respecting  the  terms  of 
a  written  agreement  and  the  parties  to  it  have,  by  their 
own  conduct,  placed  a  construction  upon  it  which  is  reason- 
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able,  such  construction  will  be  adopted  by  the  court. 
People  ex  reL  v.  Murphy,  119  111.  159;  Burgess  v.  Badger, 
124  111.  288;  Home  National  Bank  v.  Estate  of  Waterman, 
30  111.  App.  535. 

When  a  contract  fails  to  designate  a  payee  or  beneficiary 
by  name,  but  describes  him  as  one  of  a  class,  parol  evidence 
is  admissible  to  show  who  Avas  intended.  Railway  P.  & 
R  C.  M.  A.  &  B.  Ass'n  v.  Loomis,  142  111.  560. 

Courts,  in  construing  written  contracts,  endeavor  in  all 
cases  to  place  themselves  in  the  position  of  the  contracting 
parties,  so  that  they  may  understand  the  language  used  in 
the  sense  intended  by  the  persons  using  it.  Wilson  v. 
Boots,  supra;  People  v.  Murphy,  supra. 

There  is  no  principle  more  firmly  established  in  our  equity 
jurisprudence  than  that  the  rights  of  one  interested  in  a 
matter  can  not  be  affected  by  a  proceeding  in  which  he  is 
not  a  party.  Howell  v.  Foster,  122  111.  276;  Dorman  v. 
Brereton,  140  111.  153;  Palmer  v.  Woods,  149  111.  146. 

The  complainants  are  entitled  to  their  day  in  court,  which 
thev  have  not  had  until  now. 

The  mortgagees  are  trustees  for  the  holders  of  all  of  John 
P.  Smith's  paper  guaranteed,  secured  or  indorsed  by  them, 
upon  an  equal  basis,  and  one  of  the  holders  should  not  be 
allowed  to  obtain  an  unjust  and  inequitable  advantage  of 
the  others  through  the  door  of  a  court  of  equity.  The  doc- 
trine of  res  judicata  has  no  application  to  this  case.  A 
judgment  or  decree  is  no  bar  as  to  matters  not  put  in  issue. 
Bently  v.  O'Bryan,  111  111.  60;  City  of  Chicago  v.  Cameron, 
120  111.  451;  Dulin  v.  Prince,  29  111.  App.  209. 

There  was  no  issue  as  to  whether  these  notes  were  included 
in  the  mortgage,  in  the  adjudication  in  the  Wilson  case. 
None  was  presented  by  the  cross-bill,  although  the  bank  had 
notice  of  them.  Appellees  had  no  notice  of  the  cross-bill 
of  appellants  in  the  Wilson  case,  and  the  mortgagees  them- 
selves had  no  actual  notice  of  it. 

In  the  foreclosure  of  a  deed  of  trust,  the  eestuis  qtte  trust 
as  well  as  the  trustee  should  be  parties  to  the  proceeding. 
Chicago,  etc.,  v.  Peck,  112  111.  408. 
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In  March,  1885,  John  P.  Smith  borrowed  of  George  and 
Hiram  Wilson,  partners,  $22,500,  giving  his  notes  therefor 
and  executing  a  mortgage  upon  his  farm  of  770  acres  in 
Sangamon  and  Morgan  counties  to  secure  their  payment. 

Afterward,  he  became  indebted  to  the  Central  Illinois 
Banking  and  Savings  Association  (commonly  known  as  the 
Central  Bank)  of  Jacksonville,  on  notes  and  overdrafts,  for 
the  payment  of  which  his  brothers,  James  D.  and  Lloyd  B. 
Smith,  were  sureties,  and  which  on  February  2,  1893,  upon 
an  accounting  between  the  parties,  were  agreed  to  amount 
in  all  to  $34,500.  Thereupon,  he  made  his  four  notes — one 
for  $4,500  at  three  months,  and  three  for  $10,000  each,  at 
six,  nine  and  twelve  months,  respectively,  from  that  date, 
with  interest  at  seven  per  cent.,  payable  to  his  own  order, 
which  he  indorsed  and  delivered  to  William  £.  Yeitch  as 
cashier  of  said  bank. 

In  connection  with  the  making  and  delivery  of  these  notes 
though  at  a  later  date — April  13,  1893 — in  pursuance  of  a 
previous  agreement  of  the  parties  concerned,  James  D.  and 
Lloyd  B.  Smith  executed  to  the  bank  a  separate  contract, 
guaranteeing  their  payment,  and  John  P.  Smith  and  wife 
executed  to  them  a  second  mortgage  of  his  said  farm,  the 
material  parts  of  which  are  as  follows : 

'^  The  mortgagors,  John  P.  Smith  and  Anna  Smith,  his 
wife,  mortgage  and  warrant  to  James  D.  Smith  and  Lloyd  B. 
Smith,  to  secure  the  payment  of  the  following  described 
promissory  notes,  to  wit :"  (Here  follows  a  description  of 
the  four  notes  given  to  the  bank  as  above  stated)  ^'  the  fol- 
lowing described  real  estate,"  (here  follows  a  description  of 
the  lands)  ^^all  of  which  above  described  notes  have  by  the 
maker,  the  said  John  P.  Smith,  been  duly  executed,  indorsed 
and  delivered  to  bona  fide  holders  for  valuable  considera- 
tion, and  the  payment  of  each  and  all  of  wliich  have  been 
guaranteed  to  the  holders  thereof  by  the  said  James  D. 
Smith  and  Lloyd  B.  Smith,  and  when  each  and  all  of  which 
shall  have  been  duly  paid  by  said  John  P.  Smith,  together 
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with  any  other  sums  for  which  said  James  D.  Smith  and 
Lloyd  B.  Smith  or  either  of  them  may  be  liable,  either  as 
surety  or  guarantor  of  and  for  the  said  John  P.  Smith,  the 
said  James  D.  Smith  and  Lloyd  B.  Smith  shall  and  will 
reconvey  the  said  above  described  premises  to  the  said  John 

_  ■ 

P.  Smith  or  to  his  heirs  or  assigns,  dated  the  13th  day  of 
April,  A.  D.  1893. 

(Signed)    J.  P.  Smfth.     [Sbax.] 
Anna  Smith.     [Seal.] 

This  mortgage  was  delivered  by  the  attorney  for  the 
bank,  who  prepared  it  and  the  guaranty  contract  in  the 
latter  part  of  May,  1893,  to  the  mortgagee  James  D.  Smith 
at  his  house  in  Island  Grove,  Sangamon  county,  for  his 
firm  and  by  him  given  back  to  the  attorney  to  be  deposited 
in  the  bank.  Before  and  when  it  was  delivered  the  mort- 
gagor was  indebted  to  appellees  Pattie  S.  Prewitt,  Annie  L. 
Johnson  and  Willliam  M.  Warren,  upon  his  notes  held  by 
them  respectively,  on  each  of  which  the  mortgagees  were 
sareties;  and  these  notes,  together  with  those  given  to  the 
bank,  constituted  the  entire  amount  of  his  indebtedness. 

A  bill  was  filed  to  the  November  term,  1893,  of  the  Cir- 
cuit Court  of  Sangamon  County,  to  foreclose  the  Wilson 
mortgage,  to  which  the  mortgagors  and  the  second  mort- 
gagees, were  made  parties  defendant  and  duly  served  with 
process.  While  that  suit  was  pending,  appellant  Cham- 
bers and  William  £.  Yeitch,  who  had  been  appointed 
receivers  of  the  bank,  obtained  leave  to  be  made  defendants 
also  and  filed  with  their  answer  a  cross-bill  against  the  com- 
plainant and  all  of  the  defendants  in  the  original  bill. 
In  the  latter,  as  in  their  answer,  they  set  up  the  several 
transactions  above  stated  between  John  P.  Smith,  his 
brothers  named  and  the  bank;  that  none  of  the  notes  of 
said  John  P.  Smith  held  by  the  bank  had  been  paid;  that 
the  mortgage  to  his  brothers  was  given  especially  to  secure 
their  payment  and  had  been  redelivered  by  the  mortgagees 
to  the  bank  for  that  purpose,  and  that  the  receivers  hold 
said  notes  and  mortgage  as  assets  of  the  bank,  with  author- 
ity to  institute  suits  for  their  collection;  and  prayed  that 
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an  account  be  taken  of  the  amount  due  thereon;  that  they 
be  subrogated  to  all  the  rights  of  said  mortgagees;  that 
John  P.  Smith  be  required  to  pay  them  the  amount  found 
due,  and  that  in  default  thereof  the  mortgage  be  foreclosed, 
the  land  sold,  the  equities  of  the  different  parties  interested 
determined,  and  the  proceeds  of  the  sale  applied  to  the 
payment  of  said  four  notes  in  the  order  of  their  maturity. 

The  original  defendants  failed  to  answer  either  the  orig- 
inal or  cross-bill,  both  of  which  were  therefore  taken  as 
confessed  by  them,,  and  on  final  hearing  a  decree  was  en- 
tered on  December  16, 1893,  finding  the  amount  due  on  the 
Wilson  mortgage  to  be  as  claimed,  and  declaring  it  a  first 
lien  on  the  mortgaged  premises,  and  on  the  cross  bill  that' 
the  second  mortgage  was  given  for  the  benefit  of  the  bank, 
subrogating  the  receivers  to  the  rights  of  the  mortgagees 
therein,  ascertaining  the  amount  due  on  the  said  four  no  es, 
and  ordering  that  the  premises  be  sold  and  the  proceeds 
applied  first,  to  the  satisfaction  of  the  Wilson  mortgage,  and 
second,  to  the  payment  of  the  amount  found  due  on  the  four 
notes  held  by  the  receivers  in  the  order  of  their  maturity. 
The  mortgaged  premises  were  not  of  value  sufficient  to  pay 
the  mortgage  debts.  They  were  not  sold  under  the  decree, 
but  the  receivers  obtained  from  John  P.  Smith  a  deed 
releasing  his  equity  of  redemption  in  consideration  of  the 
surrender  to  him.  of  all  the  claims  of  the  bank  against  him. 

At  the  September  term,  1894,  the  appellees  herein — James 
D.  Smith,  Lloyd  B.  Smith,  Pattie  S.  Prewitt,  Annie  L. 
Johnson  and  William  M.  Warren — exhibited  in  the  Circuit 
Court  of  Sangamon  County  their  bill  in  chancery  against 
John  P.  Smith,  Anna  Smith,  his  wife,  and  the  receivers 
named,  setting  up  the  two  mortgages,  the  decree  upon  the 
bill  and  cross-bill  in  the  Wilson  case,  the  conveyance  from 
John  P.  Smith  to  the  receivers,  and  their  possession  of  the 
mortgaged  premises,  alleging  that  when  the  second  mort- 
gage was  executed  the  complainants,  Prewitt,  Johnson  and 
Warren,  respectively,  were  creditors  of  the  mortgagor  on 
his  notes,  upon  which  the  mortgagees  were  liable  as  sure, 
ties,  and  under  said  mortgage  were  entitled  to  share  pro 
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rata  with  the  bank  in  the  proceeds  of  the  mortgaged  prem- 
ises, over  and  above  the  amount  necessary  to  satisfy  the 
Wilson  decree,  and  praying  that  an  account  be  taken  of  the 
amounts  so  due  them,  respectively,  and  a  decree  against 
John  P.  Smith  for  the  payment  thereof;  and  that,  in  default 
of  such  payment,  the  mortgaged  lands  be  sold,  and  the  sur- 
plus proceeds,  after  the  payment  of  Wilson,  be  applied  pro 
rata  to  the  amounts  due  to  the  bank  and  to  said  other  cred- 
itors. The  defendant  Smith  was  defaulted,  and  the  bill 
taken  pro  oanfesso  against  him.  The  receivers  answered, 
contesting  the  claim  of  said  complainants  Prewitt,  Johnson 
and  Warren.  In  the  meantime,  under  a  stipulation  between 
the  complainants  and  defendants,  part  of  the  lands  were 
sold  by  the  receivers,  and  certain  notes  given  for  the  pur- 
chase money  placed  in  the  hands  of  Edward  P.  Kirby  to 
await  the  final  determination  of  the  suit.  The  Circuit  Court 
held  that  the  complainants,  Prewitt,  Johnson  and  Warren, 
were  entitled  to  share  in  the  surplus  proceeds,  and  directed 
Kirby  to  collect  and  pay  over  to  them  respectively,  pro  rata. 

Veitch  having  resigned,  John  J.  Chambers  was,  by  order 
of  the  court,  permitted  to  prosecute  an  appeal  as  receiver 
alone,  and  accordingly  he  brings  the  record  here  for  review. 

The  contending  parties  were  and  are  alike  creditors  of 
John  P.  Smith,  for  whose  claims  respectively  his  brothers, 
James  D.  and  Lloyd  6.  Smith,  were  also  liable  as  guarantors 
or  sureties.  In  view  of  this  contingent  liability,  and  to 
protect  them  ultimately  against  loss  by  reason  of  it,  as  far 
as  he  thereby  might,  he  executed  to  them  the  mortgage  in 
question.  The  creditors  are  seeking  to  reach  this  security 
as  a  means  of  satisfying  their  claims — the  receiver,  repre- 
senting the  bank,  insisting  upon  priority,  and  the  others 
upon  equality  pro  rata. 

It  seems  to  be  well  settled  that  whether  creditors  can  so 
avail  of  a  mortgage  or  other  security  given  by  a  debtor  to 
his  surety  depends  upon  the  purpose  for  which  it  is  given. 
If  that  be  purely  personal,  as  only  to  indemnify  the  surety, 
they  can  not  do  so  until  he  is  actually  damniii^,  or  at  least 
has  become  absolutely  liable  for  the  debts;  for  they  must 
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claim  through  him  by  subrogation,  and  until  then  he  him> 
self  has  no  remedy  upon  it  Brandt  on  Suretyship  and 
Guaranty  (2d  Ed.),  Vol.  2,  Sec.  326;  Ohio  Life  Ins.  Co.  v. 
Reeder,  18  Ohio,  35;  Osborn  v.  Noble,  46  Miss.  449,  and 
cases  there  cited. 

But  if  given  for  the  better  security  of  the  debts  them- 
selves-^as,  for  their  payment  by  the  principal  debtor,  or  to 
provide  the  surety  with  means  to  pay  them  in  case  of  his 
default — then,  although  the  purpose  is  also  to  indemnify 
the  surety  to  the  same  extent,  a  tf  ust  attaches  to  the  security 
for  the  benefit  of  the  creditors  indicated,  to  which  the  court 
will  give  effect.  Moses  v.  Murgatroyd,  1  Johns,  Chy.  119; 
Homer  v.  Savings  Bank,  7  Conn.  484;  Osborn  v.  Noble, 
supra;  Paris  v.  Hulet,  26  Vt.  308;  Eastman  v.  Foster,  8 
Mete.  19;  Aldrich  v.  Blake  et  aL,  134  Mass.  582;  Brandt  on 
S.  &  G.,  Sees.  282-285, 

The  controversy  here  is  mainly  over  the  construction  of 
the  mortgage.  For  appellant  the  contention  is  that  it  was 
given  as  security  for  the  notes  held  by  the  Central  Bank, 
and  only  as  indemnity  to  the  sureties  on  the  others,  and 
appellees,  admitting  the  provision  for  the  bank  notes,  as 
claimed,  insists  that  the  same  was  made  for  theirs. 

Appellant  bases  his  construction  upon  the  terms  of  the 
instrument,  and  the  points  of  expression  claimed  to  show  a 
distinction  made  between  these  debts,  as  summarized  by 
counsel,  are  the  full  description  of  the  bank  notes  only;  the 
express  statement  that  it  was  given  to  secure  their  payment; 
that  they  are  the  first  mentioned;  the  definite  statement  of 
the  liability  of  the  mortgagees  as  sureties  thereon,  and  the 
fact  that  no  other  obligations  of  the  mortgagors  are  men- 
tioned as  actually  existing.  The  truth  of  these  recitals  is 
undisputed,  but  so  far  as  they  may  seem  to  distinguish  the 
bank  debt  in  its  favor,  they  are  made  insignificant  by  the 
parol  proof  which  shows  that  the  mortgage  was  given  at  the 
instance  of  the  bank  alone,  whose  claim  was  more  than  three 
times  as  large  as  all  the  others  combined;  that  it  was  drawn 
under  the  direction  of  its  cashier,  in  the  absence  of  the  par- 
ties thereto  and  by  its  own  attorney,  who  had  its  notes  and 
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SO  could  describe  them  fully,  and  knew  by  information  of 
the  mortgagor  that  other  notes  against  him  were  then  out- 
standing, on  which  his  brothers  were  liable  as  sureties,  but 
did  not  know  any  further  particulars,  and  for  that  reason 
only,  as  he  testified,  did  not  put  them  in.  John  P.  Smith 
testified  that  besides  the  notes  involved  in  this  suit  there  was 
no  paper  out  against  him  on  which  his  brothers  were  sure- 
ties. 

Other  parol  evidence,  the  admission  of  which  was  objected 
to,  and  is  assigned  for  error,  was  to  the  effect  that  for  a  con- 
siderable time  before  the  instrument  in  question  was  exe- 
cuted, the  cashier  and  attorney  were  pressing  Smith  to  make 
a  mortgage  directly  to  the  bank  to  secure  its  notes,  which  he 
persistently  refused  to  do  on  the  sole  ground  that  he  was 
indebted  on  other  paper,  also  signed  by  his  said  brothers  as 
sureties,  which  he  should  secure  as  well,  but  expressed  his 
willingness  to  execute  such  a  mortgage  as  he  now  under- 
stands this  to  be;  that  when  it  was  shown  to  him  by  the 
cashier  he  made  some  objection  and  wanted  explanation,  for 
which  he  was  referred  to  the  attorney,  who  testified  that 
the  explanation  wanted  was  of  the  defeasance,  and  that 
Smith  asked  him  '^  whether  it  furnished  indemnity  and  secur- 
ity  for  all  his  paper." 

He  must  have  known  that  his  answer  was  understood  to 
be  affirmative,  for  upon  it  Smith  consented  to  execute  the 
mortgage  as  it  was  drawn  and  now  appears. 

If,  and  so  far  as  this  or  any  parol  evidence  tended  to  vary 
or  contradict  the  plain  meaning  of  the  written  instrument, 
it  was  not  proper  to  be  considered,  and  there  is  no  presump- 
tion that  any  such  was  considered  by  the  court.  But  so  far 
as  it  tended  to  identify  the  subject-matter  referred  to  in 
general  terms  in  the  instrument  or  by  showing  the  situation, 
condition  and  mutual  relations  of  the  parties  to  it  makes 
clear  their  meaning  by  the  language  used,  which  from  it 
alone  might  be  uncertain,  it  would  be  competent.  The  court, 
in  order  the  better  to  understand  Che  instrument  in  such 
case  will  seek  to  place  itself  in  the  situation  of  the  parties. 
Wilson  v,  Eoots,  119  111.  879;  Burgess  v.  Badger,  124  Id. 
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2S8;  Home  National  Bank  v.  Estate  of  Waterman,  30  III. 
A  pp.  535.  The  bank  was  not  a  party  to  it,  but  claimed  it 
bsid  a  certain  meaning  to  its  advantage.  Could  it  well 
complain  of  the  court's  knowing  and  holding  as  the  true 
construction  what  the  parties  themselves  alike  intended  and 
understood  by  it,  if  it  was  reasonable  though  not  clear 
from  the  language  itself  ?    Ibid. 

But  we  see  nothing  uncertain  in  the  terms  of  the  con- 
tract. Its  meaning  seems  unmistakable,  needing  no  aid 
upon  any.  point  from  parol  evidence,  a^d  making  no  room 
for  construction.  With  that  meaning  the  testimony  objected 
to  is  entirely  in  harmony.  The  expressions  referred  to  and 
relied  on  as  favoring  the  bank's  view  of  it  could  not  give 
to  that  creditor  any  priority  of  right  over  others  whose 
claims  are  by  it  placed  in  the  same  category,  so  far  as 
respects  the  moral  obligation,  legal  liability  and  actual 
intention  of  the  mortgagor. 

The  purpose  of  a  mortgage  is  most  certainly  manifested 
bv  the  condition  on  which  it  is  to  become  void,  for  its 
whole  and  sole  purpose  is  to  secure  the  performance  of  that 
condition.  Other  parts  should  be  considered  in  connection 
with  it  to  assist,  if  necessary,  in  the  ascertainment  of  its 
meaning.  But  nowhere  in  the  one  before  us  is  there  a 
word  expressive  of  a  purpose  to  idemnify  the  sureties,  as 
distinct  from  that  of  securing  the  debt  or  addition  to  it. 
Though  drawn  by  a  learned  and  able  lawyer,  it  contains  no 
language,  technically  or  commonly  employed,  to  express  a 
contract  for  indemnity.  Certainly  the  performance  of  the 
condition  would  have  indemnified  them,  and  because  that 
effect  was  certain  and  palpable,  a  distinct  purpose  of  the 
mortgagor  to  produce  it  must  be  admitted  as  a  necessary 
implication  from  the  statement  of  their  contingent  liability^ 
for  the  debts.  That  implication,  however,  is  just  as  true  of 
the  claims  of  the  bank  as  of  the  appellees,  and  therefore 
gives  no  precedence  to  either.  Allowing  it  all  the  force  of 
an  expressed  purpose  to  indemnify  the  sureties  it  would  not 
bar  the  claim  of  either  of  those  creditors  to  share  in  the 
proceeds  of  the  security  as  a  cestui  que  trusty  if  the  mort- 
gage was  given  to  secure  the  debt  also. 
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That  it  was  so  given  is  conclusively  shown,  by  the  condi- 
tion which  provided  that  the  mortgaged  premises  should 
be  reconveyed  to  the  mortgagor,  his  heirs  or  assigns,  "when 
each  and  all  of  which  "  (being  the  four  notes  held  by  the 
bank)  '*  shall  have  been  duly  paid  by  said  J.  P.  Smith"  (the 
mortgagor  and  principal  debtor),  "  together  with  any  other 
sums  for  which  said  James  D.  Smith  and  Lloyd  B.  Smith  " 
(the  mortgagees  and  sureties),  "  or  either  of  them,  may  be 
liable  on,  either  as  surety  or  guarantor  of  and  for  the  said 
John  P.  Smith."  Under  the  class  description  naming  the 
principal  debtor  and  sureties,  the  notes  held  by  appellees 
could  be  as  easily  and  certainly  identified  as  if  the  date, 
payee,  amount,  when  due,  and  rate  of  interest  of  each,  had 
been  added;  for  it  includes,  without  exception,  all  debts  of 
the  class  so  described. 

This  condition  would  be  broken  by  default  of  the  mortga- 
gor in  the  due  payment  of  any  such  debt,  and  the  mortgage 
subject  to  foreclosure,  though  the  surety  had  not  been 
damnified,  or  had  been  discharged  from  liability  by  some 
statute  of  limitation,  or  by  an  extension  of  the  time  of  pay- 
ment by  the  creditor  without  consent  of  the  surety,  or 
otherwise,  and  whether  the  mortgage  was  executed  when 
or  after  the  debt  was  contracted,  or  the  creditor  had  or  had 
not  any  knowledge  of  its  existence.  The  proceeds  of  the 
foreclosure  sale  would  be  applied  in  due  proportion  on  the 
unpaid  debt,  and  such  application  would  be  made  by 
the  mortgagees,  not  of  their  own  will,  but  by  force  of  the 
mortgage.  Thus  it  is  shown  by  its  terms  and  operation 
that  the  mortgage,  whatever  else  may  have  been  an  ulti- 
mate object,  was  a  provision  for  the  payment  alike  of  all 
the  debts  referred  to  by  the  mortgagor,  or  out  of  his  means 
as  far  •  as  they  would  go,  and  that  the  mortgagees  were 
trustees  for  the  creditors.  The  notes  held  by  the  appellees, 
respectively,  were  all  given  before  the  mortgage  was 
executed,  and  matured  later  than  any  or  some  of  those  held 
by  the  bank.  Both  the  attorney  and  the  cashier  knew  of 
the  existence  of  some  such  indebtedness  as,  for  all  purposes 
of  security,  was  linked  to  the  notes  it  held,  by  terms  as  plain 

Vol  LXXI  • 


130  Appellate  Courts  op  Illinois. 

Vol.  71 .]  Williams  v.  Watson. 

as  could  be  used — "  together  with  " — ^and  so  were  put  upon 
inquiry  as  to  its  amount  and  other  particulars  which  would 
have  led  to  certain  and  definite  iuformation.  The  bank, 
therefore,  can  not  justly  complain*  of  any  wrong  done 
by  giving  due  effect,  in  the  interest  of  appellees,  to 
the  instrument  prepared  by  its  own  representative,  and 
which  was,  in  our  opinion,  to  protect  and  secure  on  equal 
terms,  pro  rata,  all  the  notes  involved  in  this  suit. 

It  is  further  contended  that  the  decree  on  the  cross-bill 
in  the  Wilson  case  is  res  adfudicata  against  appellees 
Prewitt,  Johnson  and  Warren,  though  they  were  not 
parties  to  the  suit,  because  they  claim  under  and  through 
James  D.  and  Llovd  B.  Smith,  who  were. 

But  they  do  not  so  claim.  The  relation  they  sustain  to 
them  is  not  that  of  privies  in  estate  but  of  cestuia  que  trust 
Their  right  is  derived  directly  from  the  mortgage,  and  the 
trustees  were  powerless  by  any  act  or  default  of  their  own 
to  release  or  prejudice  it. 

For  the  reasons  stated  the  decree  will  be  affirmed. 


Jeremiah  H.  Williams  y.  Daniel  Watson. 

1.  Instructions — The  Jury  Should  he  Instructed  as  to  All  Issues 
liaised  by  the  Evidence, — ^The  evidence  in  this  case  fairly  presented  the 
questions  whether  the  relation  between  appeUee  and  defendant  in  the 
attachment  was  that  of  debtor  and  creditor  or  principal  and  agent, 
whether  the  transfer  to  appellee  was  fraudulent  as  against  appellant, 
and  whether  under  aU  the  circumstances  appellee  should  be  deemed 
estopped  to  claim  the  property  in  controversy  as  against  appellant,  and 
the  refused  instructions  which  advised  the  jury  as  to  the  legal  principles 
applicable  to  these  issues  should  have  been  given. 

Attachment.— Appeal  from  the  Circuit  Court  of  Vermilion  County; 
the  Hon.  Ferdinand  Bookw alter,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.  Reversed  and  remanded.  Opinion  filed 
June  16,  1897. 

.  Salmans  &  Drapsb,  attorneys  for  the  appellant. 
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W.  J.  Caluoun  and  H.  M.  Steely,  attorneys  for  appel- 
lee. 

Opdhow  per  Curiam. 

Appellant,  a  farmer,  on  the  14th,  15th  and  16th  of  Octo- 
ber, 1895,  sold  and  delivered  4,080  bushels  of  com  to  one 
Lester  Andrews,  for  which  he  was  to  receive  payment  by 
checks  upon  the  bank  of  the  appellee. 

On  the  17th  of  October,  1895,  Andrews  departed  to  un- 
known parts,  and  on  the  22d  day  of  the  same  month 
appellant  sued  out  a  writ  of  attachment  against  Andrews  to 
recover  the  amount  due  for  the  corn  and  caused  lew  there- 
under  to  be  made  upon  the  grain  found  in  the  elevator 
wherein  Andrews  had  transacted  the  business  of  a  grain 
buyer. 

Appellee,  by  way  of  interpleader  in  the  attachment  pro- 
ceeding, claimed  to  be  the  owner  of  the  grain  levied  on, 
and  on  trial  of  that  issue  prevailed. 

This  appeal  is  from  the  judgment  thus  rendered  in  favor 
of  appellee. 

It  appeared  appellee  was  a  banker,  and  owned  an  elevator, 
and  that  Andrews  operated  the  elevator  and  bought  grain 
with  money  supplied  by  appellee  under  an  arrangement 
between  them,  the  exact  nature  of  which  presented  a  ques- 
tion of  fact  for  the  consideration  of  a  jury. 

Appellee  claimed  Andrews  was  his  debtor  for  money 
advanced  to  enable  him  to  carry  on  the  grain  business,  and 
that  Andrews  just  before  departing  from  the  country,  sold 
and  delivered  the  grain  to  him  in  discharge,  or  partial  dis- 
charge, of  the  indebtedness. 

As  the  case  must  again  be  heard  we  refrain  from  com- 
menting upon  the  testimony  relating  to  transactions 
between  appellee  and  Andrews  further  than  to  say  it  pre- 
sented fairly  the  question  whether  the  relation  between  them 
was  that  of  simple  debtor  and  creditor  or  principal  and 
agent,  and  whether  the  transfer  of  the  grain  to  appellee  was 
free  from  the  taint  of  actual  or  constructive  fraud  as  against 
the  appellant,  and  also  the  question  whether  under  all  the 
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circumstances  appellee  should  be  deemed  estopped  to  claim 
the  ownership  of  the  grain  as  against  the  claim  of  the  appel- 
lant, which  was  for  the  purchase  price  of  grain  which  went 
into  the  elevator,  and  which,  in  part  at  least,  was  received 
by  appellee  in  the  transfer  from  Andrews. 

The  court  refused  two  instructions  which  advised  the 
jury  as  to  legal  principles  applicable  to  the  points  men- 
tioned herein  and  which  are  not  touched  upon  in  other 
instructions. 

The  jury  should  have  been  advised  in  these  respects. 

Altogether  we  are  unable  to  assent  to  an  affirmance  of 
the  judgment,  and  think  the  ends  of  justice  require  the 
cause  should  be  again  heard  by  a  jury. 

The  judgment  is  reversed  and  the  cause  remanded. 


Ketropolitan  Accident  Association  v.  Amanda  Taylor. 

1.  Insurance— iS[p6cia2  Exceptions  in  Accident  Policies. — ^No  reason 
is  perceived  why  an  accident  insurance  policy  may  not  make  a  special 
exception  of  a  class  of  injuries,  however  general  the  description  may 
be,  provided  only  that  it  distinguishes  the  one  intended  from  others,  and 
admits  of  proof  to  identify  a  particular  case  as  falling  or  not  falling 
within  it. 

2.  Same — Voluntary  Exposure  to  Unnecessary  Danger.—An  accident 
insurance  contract  provided  that  its  benefits  should  not  extend  to  death 
or  disability  happening  directly  or  indirectly  in  consequence  of  volun- 
tary exposure  to  any  unnecessary  danger.  The  insured  sat  down  on  the 
track  of  a  railroad  in  active  operation  and  was  run  over  and  kiUed. 
Hddy  that  there  were  conditions  on  which  his  removal  in  good  time 
might  absolutely  depend,  but  which  could  not  be  certainly  foreseen; 
that  this  uncertainty  made  the  position  one  of  danger,  and  that  the 
insurance  company  was  not  liable. 

3.  Same— 2%6  Phrase  "  Walking  on  the  Road-bed  of  any  Raiiroad^ 
Construed. — ^An  accident  insurance  contract  excepted  from  its  operation 
injuries  received  by  the  insured  while  **  walking  on  the  road-bed  of  any 
railroad."  Hdd,  that  the  limitation  of  this  exception  to  the  act  of 
walking  in  its  strictest  sense  was  improper  and  that  it  should  be  con- 
strued to  include  running,  using  the  road  bed  as  a  footpath,  and  even 
stopping  on  it  in  the  course  of  such  use  with  the  intention  of  pursuing 
the  journey  thereon  when  the  occasion  for  such  suspension  bad  passed. 
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Assnmpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  Macon  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
m  this  court  at  the  May  term,  1896.  Reversed  with  finding  of  facts. 
Opinion  filed  June  16,  1897. 

SinTH,  Shedd,  TJndebwood  &  Hall,  attorneys  for  appel- 
lant. 

The  insured  died  from  voluntary  exposure  to  unnecessary 
danger,  and,  therefore,  can  not  recover.  Chicago  &  A.  E. 
R  Co.  V.  Logue,  158  111.  626;  Tuttle  v.  Travelers'  Ins.  Co., 
134  Mass.  175;  Sawtelle  v.  Railway  Passengers' Assurance  Co., 
15  Blatchford,  216;  Standard  Ins.  Co.  v.  Langston,  60  Ark. 
381  (30  S.  W.  Rep.  427);  FoUis  v.  United  States  Mutual 
Accident  Ass'n  (Iowa),  62  N.  W.  Eep.  807;  Smith  v.  Pre- 
ferred Mut.  Ace.  Ass'n,  62  N.  W.  Rep.  990;  Cornish  v. 
Accident  Ins.  Co.,  23  Law  Reports,  Q.  B.  Division,  453. 

The  insured  died,  while,  and  in  consequence  of  walking  on 
the  road-bed  of  a  railway,  and,  therefore,  can  not  recover. 
Burkhard  v.  Travelers'  Ins.  Co.,  102  Pa.  St.  262;  Piper  v. 
Mercantile  Mutual  Ace.  Ass'n,  37  N.  E.  Rep.  759;  Keene 
V.  New  England  Mut.  Aco.  Ass'n,  41  N.  E.  Rep.  203. 

DcTKDAB  &  O'Hair  aud  Sydney  A.  Eads,  attorneys  for 
appellee. 

Mb.  Justice  Pleasants  dkliveeed  the  opinion  of  the 

COUBT. 

Appellant  is  a  mutual  benefit  association,  organized  under 
the  act  of  July  18,  1883.  On  the  9th  of  January,  1894,  it 
issued  its  certificate  of  membership  to  Homer  R.  Taylor,  of 
Brockton,  Illinois,  who  is  alleged  to  have  been  killed  b}'^  an 
engine  of  the  C.  &  N.  W.  R.  R.  Co.,  near  the  city  of  Clin- 
ton, Iowa,  on  the  5th  of  August,  1894.  Apj^Uee,  his 
mother,  named  in  said  certificate  as  beneficiary  in  case  of 
his  death,  brought  this  action  thereon,  which  was  tried  by 
the  court  without  a  jury,  and  resulted  in  a  finding  and 
judgment  in  her  favor  for  $1,053.33;  from  which  judgment 
on  exceptions  duly  taken,  this  appeal  is  prosecuted. 

The  case  was  submitted  on  a  stipulation,  together  with 
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depositions  of  the  engineer  and  coroner,  showing  the  facts 
to  be  as  follows : 

About  seven  o'clock  in  the  morning  of  the  day  men- 
tioned, deceased,  with  two  companions,  started  from  Clin- 
ton to  go  to  the  next  town,  walking  upon  the  railroad 
track,  acd  so  continued  for  about  three  miles,  when  his 
companions  left  him  upon  the  track  to  go  to  a  farm  house 
about  an  eighth  of  a  mile  distant,  for  something  to  eat.  He 
declined  to  go  with  them,  but  said  he  would  wait  for  them, 
aiid  the  intention  was,  upon  their  return,  to  prosecute  their 
journey  together.  He  then  appeared  to  be  in  good  health. 
They  left  him  at  about  the  place  where  a  few  minutes  after- 
ward he  was  struck  by  the  locomotive  and  found  dead.  He 
was  not  again  seen  until  discovered  by  the  engineer  on  the 
train  coming  from  the  west  with  a  speed  of  forty  or  more 
miles  per  hour.  ' 

The  place  of  the  accident  was  on  the  main  line  of  the 
Iowa  Division,  between  Clinton  and  Council  BlulBfs,  over 
which,  double  tracked,  thirteen  regular  trains  each  way 
passed  every  day,  and  often  as  many  extras,  all  of  those 
going  east  running  on  one  track  and  of  those  going  west  on 
the  other,  unless  through'  special  orders.  For  a  mile  each 
way  from  that  place  the  tracks  are  straight,  with  nothing 
on  or  very  near  the  right  of  way  to  obstruct  the  view  for 
that  distance  in  either  direction.  It  was  fenced  on  both 
sides,  the  nearest  opening  being  a  highway  crossing  five  or 
six  hundred  feet  distant. 

On  the  occasion  in  question  the  approaching  train  wa§ 
on  the  north  track.  When  about  three-quarters  of  a  mile 
away,  the  engineer  first  observed  something  on  the  track 
ahead,  but  until  he  was  within  four  hundred  feet  of  it,  he 
did  not  know  it  was  a  man.  Taylor  was  then  sitting  on  the 
north  rail  and  facing  southeast — not  directly  across  the 
track,  but  with  his  back  partially  turned  in  the  direction 
from  which  all  trains  on  that  track  approached — his  legs 
stretched  out,  his  arms  on  his  knees  and  his  head  hanging 
down  between  his  legs.  The  engineer  did  not  notice  that 
he  looked  toward  the  engine  or  raised  his  head,  or  moved 
in  any  way. 
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The  coroner,  a  physician  of  twenty-two  years'  practice, 
upon  a  personal  examination  within  three  hours  after  the 
accident,  found  both  legs  and  the  back  of  deceased  broken, 
his  skull  crushed  and  bowels  exposed,  injuries  which,  being 
quite  sufficient,  he  very  naturally  understood  to  have  caused 
his  death,  and  that ''  his  system  and  person  were  entirely 
free  from  intoxicating  beverages." 

By  the  terms  of  the  certificate,  the  application  therefor 
and  the  by-laws  of  the  association  are  made  a  part  of  it; 
and  the  by-laws  declare  that  "  the  certificate  shall  provide 
against  all  forms  of  bodily  injuries  induced  by  external, 
violent  and  accidental  means,  except  as  follows : 

The  benefits  under  the  certificate  *  *  *  shall  not 
extend  to  *  *  *  death  or  disability  happening  directly 
or  indirectly  in  consequence  of  disease  or  bodily  infirmity, 
*  *  *  or  by  voluntary  exposure  to  any  unnecessary 
danger    *    *    * 

The  following  hazards  are  risks  not  contemplated  or 
covered  by  this  insurance,  and  no  sum  whatever  shall  be 
paid  for  any  injury  received  while  thus  exposed  or  in  con- 
sequence of  such  exposure,  to  wit:  walking  on  the  road-bed 
or  bridge  of  any  railroad,"  and  others  specified. 

The  technical  points  against  the  judgment,  based  on  pro- 
visions of  the  certificate,  and  by-laws  relating  to  notice  and 
proofs  of  injury,  surgeon's  certificate,  and  time  of  bringing 
suit,  were  so  well  answered  that  we  think  it  unimportant 
to  refer  to  them  particularly.  Nor  do  we  see  any  material 
error  of  the  court  as  to  the  law.  But  we  do  not  concur  in 
Ihe  finding  of  the  issues  on  the  evidence.  Since  it  was  all 
in  writing  the  trial  judge  had  no  better  means  of  deter- 
mining its  weight  than  has  this  court. 

The  first  question  arising  upon  it  is  whether  Taylor's 
death  was  due  to  "  external,  violent  and  purely  accidental " 
causes.  * 

Upon  the  assumption  that  he  was  alive  until  the  engine 
struck  him,  the  conmer's  statement  would  be  a  conclusive 
and  affirmative  answer.  And  that  assumption  on  his  part 
was  entirely  natural.    But  was  it  warranted  ?    His  examina- 
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tion  of  the  body  was  made  within  three  hours  after  the 
accident,  and  it  does  not  appear,  nor  is  it  to  be  presamed, 
that  either  at  any  time  before,  or  when  his  deposition  was 
taken,  he  had  any  knowledge  or  information  of  the  facts 
testified  to  by  the  engineer,  who  doubtless  went  on  with  his 
train.  How  B.te  these  unquestioned  facts  to  be  explained  ? 
Suicide,  of  which  there  is  neither  claim,  proof  nor  legal  pre- 
sumption, is  out  of  the  question.  Was  he  asleep  ?  He  was  a 
young  man,  apparently  in  good  health — according  to  his 
application — by  occupation  a  farm  hand  and  tile  ditcher, 
and  handled,  in  business,  agricultural  implements  and  horses. 
Such  men  usually  go  to  bed  early  and  sleep  soundly.  They 
are  not  apt  to  be  drowsy  at  eight  o'clock  in  the  morning  of 
an  August  day.  That  he  did  not  go  with  his  companions 
for  food  was  probably  because  he  had  breakfasted  at  Clinton, 
and  was  ready  for  work  until  noon.  A  walk  of  three  miles 
ought  not  to  have  fatigued  him  or  made  him  drowsy.  Had 
he  felt  inclined  to  take  a  nap  while  they  were  gone,  would 
he  have  chosen  a  sitting  posture  on  the  rail  of  a  track  upon 
which  he  must  have  known  that  trains  frequently  passed, 
rather  than  to  lie  down  in  the  shade  of  a  fence,  when  the 
morning  was  bright  and  clear  and  the  grass  probably  dry  ? 
Moreover,  had  he  so  strangely  chosen,  and  been  drowsing 
or  asleep,  it  is  well  nigh  certain  that  he  would  have  been 
aroused  sufficiently  to  make  some  visible  motion,  if  not  to 
get  off  the  track,  by  the  noise  of  the  coming  train,  the 
vibration  of  the  rail  on  which  he  sat,  and  the  whistle  blown 
for  the  highway  crossing  five  or  six  hundred  feet  east  of 
him. 

If  he  was  awake,  but  paralyzed,  it  would  seem  to  have 
been  a  case  of  paralysis  instantly  so  complete  and  total  as 
to  deprive  him  of  all  power  of  motion  in  every  part — ^head, 
trunk  and  limb;  which  we  apprehend  is  quite  as  seldom  met 
with  in  temperate  men  of  his  age  and  mode  of  life  as  apo- 
plexy, or  failure  or  organic  affection  of  the  heart,  causing 
sudden  death. 

In  cases  of  transient  fainting  or  prostration,  consciousness 
is  very  rarely  if  ever  lost  without  some  warning,  and  is  soon 
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recovered,  with  power  to  move.  How  long  it  was  before 
the  engine  struck  him  that  Taylor  lost  it,  the  evidence 
famishes  no  means  of  determining.  It  appears  to  have 
been  not  less  than  one  minute,  for  the  engineer  saw  him  at 
a  distance  of  nearly  a  mile,  bat  it  may  have  been  twenty 
or  more — ^ample  time  for  recovery,  from  such  a  fit  or  spell, 
of  both  consciousness  and  power  of  motion;  and  if  he  had 
been  warned  by  premonitory  sensations  he  would  have 
gotten  off  the  track.  Nothing  whatever  was  shown 
respecting  his  companions  after  they  left  him  as  above 
stated. 

From  the  circumstances  mentioned,  and  which  are  all 
that  appear,  we  are  satisfied  that  to  wait  for  their  return 
he  sat  down  for  rest  on  the  only  thing  about  him  that  was 
enough  above  the  general  surface  to  make  a  seat,  expecting 
to  see  any  approaching  train  or  engine  for  a  mile  and  get 
out  of  its  way;  and  from  the  time,  the  place,  the  position 
of  the  body  and  the  absence  of  every  appearance  of  life 
w^hen,  if  living,  some  such  would  almost  certainly  have  been 
shown,  are  inclined  to  believe  that  while  so  sitting  and 
expecting,  he  suddenly  expired  from  some  brain  or  heart 
trouble,  and  was  dead  when  the  engineer  first  saw  him, 
rather  than  that  he  remained  on  the  track  as  so  seen, 
because  of  any  temporary  inability  to  get  off. 

But  if  he  was  killed  by  the  train,  appellant  claims  that 
the  evidence  showed  his  death  was  the  result  of  his  volun- 
tary exposure  to  that  unnecessary  danger,  and  upon  that 
evidence  the  finding  and  judgment  should  have  been  for  the 
defendant,  under  the  clause  quoted  from  the  by-law  which 
excepts  every  case  of  death  or  disability  so  resulting  from 
all  benefits  nnder  the  policy  of  insurance.  To  which  appel- 
lee, admitting  that  the  by-laws,  so  far  as  valid  and  opera- 
ative,  constituted  a  part  of  the  policy  or  certificate  of  mem- 
bership and  were  binding  upon  both  the  parties,  answers, 
first,  that  the  clause  referred  to  was  abrogated  or  waived 
as  to  Taylor  by  what  is  called  the  *'  blanket  provision  "  in 
the  certificate  itself,  and  is  as  follows:  "It  is  hereby 
expressly  understood  and  agreed  that  the  benefits  of  this 
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insurance  shall  not  be  limited  to  those  accidents  occurring 
in  the  occupations  herein  given,  but  in  addition  thereto  this 
Insurance  shall  extend  to  and  cover  any  of  those  accidental 
injuries  common  to  all  men,  not  specially  excepted,-  which 
may  occur  to  the  insured  while  not  engaged  in  his  occupa- 
tion." The  point  made  is  that  accidents  can  not  be  "  spe- 
cially excepted  "  by  so  general  a  description  as  is  given  by 
the  by-law.  In  the  argument  the  proper  definition  of  a 
"specially  excepted  injury"  is  assumed  to  be  "an  injury 
which  is  excepted  either  upon  account  of  the  special  act 
which  caused  it,  or  else  upon  account  of  the  special  nature 
or  character  of  the  injury  itself; "  and  hence  it  is  said  that 
while  the  by-law  would  except  this  case,  notwithstanding 
any  proof  that  the  death  was  induced  by  external,  violent 
and  accidental  means,  if  it  resulted  from  such  voluntary 
exposure  to  the  danger,  the  blanket  provision  would  cover 
it,  notwithstanding  such  exposure,  if  it  was  produced  by 
such  means,  because  it  is  not  "  specially  excepted,"  either 
by  the  by-law  or  the  certificate  of  membership;  and  that 
in  case  of  such  contradiction  or  inconsistency  the  certificate 
must  prevail. 

We  do  not  accept  the  proposed  definition  as  correct, 
nor  see  any  inconsistency  between  the  two  provisions.  Ko 
reason  is  perceived  why  there  may  not  be  a  special  excep- 
tion of  a  class,  however  general  the  description  given  may 
be,  provided  only  that  it  distinguishes  the  one  intended 
from  others,  and  admits  of  proof  to  identify  a  particular 
case  as  falling  or  not  falling  within  it.  The  term  "spe- 
cially "  was  probably  here  used  in  the  sense  of  "  expressly." 

We  also  find  that  the  unquestioned  facts  in  this  case 
brought  Taylor  within  this  special  exception.  He  took,  to 
occupy  for  an  indefinite  time,  a  position  that  was  dangerous 
in  itself — seated  on  the  track  of  a  railroad  in  active  opera- 
tion, on  which  many  trains,  regular  and  extra,  passed  every 
day.  The  danger  was  that  he  might  be  struck  by  one  of 
them.  He  did  not  expect  that  danger  to  overtake  him. 
Those  who  expose  themselves  seldom  do,  and  for  that  reason 
so  expose  themselves.    But  he  did  not  know  when  the  first 
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to  pass  would  come.  He  did  know  that  if  it  should  pass 
while  he  so  remained  it  would  strike  him.  He  could  not 
know  that  nothing  would  happen  in  the  meantime  to  sus- 
pend his  power  or  prevent  him  from  using  it  in  time  to  get 
off  the  track,  or  that  any  one  else  would  be  at  hand  to 
assist  or  remove  him.  These  were  conditions  on  which  his 
removal  in  good  time  might  absolutely  depend,  but  Avhich 
could  not  be  certainly  foreseen;  and  this  uncertainty  made 
the  position  actually  taken  one  of  danger. 

However  few  and  remote  the  chances  against  him  may 
have  appeared  to  be,  he  knew  they  might  be  more  and 
nearer  than  appeared,  and  should  be  charged  with  taking 
them  all  as  they  proved  to  be.  That  other  and  intervening 
causes — whether  the  negligence  of  a  third  person,  an 
inevitable  accident,  or  an  inanimate  thing — were  required 
to  bring  about  the  unfortunate  result  can  not  relieve  him 
from  responsibility  for  his  own  negligent  exposure,  without 
which  they  could  have  had  no  operation  to  produce  it. 
That  exposure,  placing  him  in  danger  of  their  occurrence 
and  effect,  must  be  regarded  as  a  proximate  cause  of  the 
injury.  Village  of  Carterville  v.  Cook,  129  111.  152;  Pull- 
man  Palace  Car  Co.  v.  Laack,  143  Id.  261. 

That  this  danger  was  ^'  unnecessary  "  in  his  case,  is  too 
obvious  to  require  argument. 

The  efficient  and  essential  contributory  part  he  took  in 
exposing  himself  to  it  was  voluntary.  When  he  was  able, 
physically,  to  sit  down  on  the  rail  and  stretch  out  his  legs, 
he  must  have  been  able  to  step  over  it  and  so  put  himself 
out  of  danger  from  a  passing  train.  When  his  companions 
left  the  track  to  get  a  breakfast  he  refused  to  accompany 
them,  though  apparently  in  good  health,  and  said  he  would 
wait  there  for  them.  There  could  have  been  no  clearer 
manifestation  of  his  will  and  preference  to  stay  where  he 
was  until  their  return — on  the  track. 

It  is  said  that  his  death  was  not  due  to  his  being  volun- 
tarily there  so  long  as  he  had  any  volition,  but  to  his 
remaining  on  it  after  he  lost  his  volition.  The  question 
here,  however,  is  not  as  to  his  volition  with  reference  to 
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the  actual  occurrence  of  the  injury,  but  to  his  exposure  to 
it.  Had  an  action  been  brought  by  an  administratrix  against 
the  railroad  company  upon  the  facts  here  shown  and  clear 
proof  of  negligence  (not  gross)  on  the  part  of  the  engineer, 
would  not  the  court  hold  it  to  be  a  case  of  contributory 
negligence  on  the  part  of  the  deceased  in  voluntarily  taking 
the  position  he  did,  and  that  his  loss  of  volition  while  in  it 
was  immaterial  ?  We  can  not  disconnect  the  "  being;"  from 
the  "  remaining  "  on  the  track  as  the  cause  of  death,  although 
the  remaining  was  involuntary  in  this  case.  The  sugges- 
tion of  such  a  disconnection  treats  it  as  if  Tavlor,  beins:  in 
a  safe  place,  had  lost  his  volition  and  in  that  condition  gone 
upon  the  track — which  is  radically  different. 

Much  that  has  been  said  applies  with  equal  force  to  the 
question  whether  the  injury  was  received  "  while  or  in  con- 
sequence of  his  exposure  in  walking  on  the  road-bed  of  the 
railroad."  We  dissent  from  the  limitation  of  this  exception 
to  the  condition  or  act  of  "  Walking,"  in  its  strictest  sense, 
and  think  it  includes  running,  using  the  road-bed  as  and 
for  a  footpath,  and  even  stopping  on  it  in  the  course  of  such 
use — as  to  tie  a  shoe,  talk  with  another,  or  rest  for  a  time, 
standing  or  sitting,  but  intending  to  pursue  the  journey 
thereon  when  the  occasion  for  such  suspension  is  passed. 

Perceiving  no  preponderance  of  evidence  against  the  con- 
clusions above  indicated,  we  find  that  the  death  of  the 
deceased  was  in  consequence  of  bodily  disease  or  infirmity, 
or  was  due  to  his  voluntary  exposure  to  unnecessary  danger, 
and  while  or  in  consequence  of  walking  on  the  road-bed  of 
the  Chicago  &  Northwestern  Railroad. 

Wherefore  the  judgment  of  the  Circuit  Court  will  be 
reversed,  and  the  clerk  will  recite  in  the  record  of  this 
judgment  the  facts  found  as  above  stated.  Judgment 
reversed. 

Special  Finding  of  Facts  to  bb  Incorporated  in  the 

Judgment  of  Eeversa^l. 

Upon  consideration  of  the  evidence  contained  in  the 
record  herein  this  court  finds  the  deceased,  Homer  E.  TayJor, 
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came  to  his  death  in  consequence  of  bodily  disease  or  infirm* 
ity  or  by  reason  of  his  voluntary  exposure  to  unnecessary 
danger. 

Wherefore  the  judgment  of  the  Circuit  Court  herein  is 
reversed. 


People^  etc.,  Use  of  the  Phoenix  Nnrsery  Company,  v. 

Harry  K.  Midkiff  et  al. 

1.  CoNSTEUcnoN— J5!wftre  Irutrument  Should  he  Considered,— In  a 
suit  inTolvingthe  ownership  of  certain  property  and  turning  upon  the 
construction  of  a  written  contract,  it  is  for  the  court  to  determine,  as  a 
question  of  law,  the  relation  between  the  parties  with  reference  to  the 
property  involved,  upon  a  construction  of  the  entire  instrument,  fairly 
considering  all  its  provisions. 

3.  CoNTRACTTS— ii  Contract  Coiwfrttcd.— The  court  holds  that  the  con- 
tract out  of  which  this  suit  arose  was  a  contract  of  sale,  subject  only  to 
the  right  of  the  vendor  to  retain  possession'  of  goods  sold  in  case  the 
vendee  faUed  to  pay  for  same,  and  that  the  vendor  waived  the  security 
of  this  provision  when  it  divested  itself  of  possession. 

8.  P08SE88I0N— TVaiw/'er  o/,  by  Delivery  of  Bill  of  Lading,— By 
indorsing  to  a  vendee,  a  bill  of  lading  for  fcoods  shipped  by  freight,  the 
vendor  transfers  to  him  the  possession  of  the  goods. 

Debt,  on  a  constable's  bond.  Appeal  from  the  Circuit  Court  of  Macon 
County;  the  Hon.  Edward  P.  VajLj  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1896.     Affirmed.    Opinion  filed  June  16,  1897. 

T.  F.  Smith  and  A.  E.  DsManqe,  attorneys  for  ap- 
pellant. 

Mills  Bbothbrs  and  J.  M.  Gbat,  attorneys  for  appellees. 

Mr.  JusnoB  Pleasants  dblivebbd  the  opinion  of  the 
Court. 

This  was  an  action  of  debt  brought  by  appellant  against 
Harry  E.  Midkiff  and  the  sureties  on  his  ofBcial  bond  as  a 
constable.  The  breach  assigned  was  his  levying  of  an 
attachment  writ  against  D.  G.  Owens  upon  certain  nursery 
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stock  of  appellant  then  in  the  freight  house  of  the  I.  C.  E. 
B.  Co.,  at  Decatur,  and  the  plea  denied  its  ownership  or 
right  of  possession  thereof,  at  the  time  of  the  levy.  On  the 
trial  a  verdict  was  returned  for  the  defendant,  and  the  court, 
after  overruling  a  motion  to  set  it  aside,  rendered  judgment 
against  the  plaintiff  for  costs,  from  which  it  prosecutes  this 
appeal. 

Appellant  shipped  the  stock  in  question  at  Bloomington 
on  October  23,  1895,  consigned  to  itself  at  Decatur,  with  a 
bill  of  lading  indorsed  by  it  '^  Agent,  please  deliver  toD.  G. 
Owens,  agent,  upon  payment  of  charges,"  and  on  the  24:th 
they  were  attached  in  the  freight  house  of  the  railroad  com- 
pany, one  of  its  agents  being  appointed  custodian.  Notice 
of  appellant's  claim  was  given  and  a  trial  had  (presumably 
of  the  right  of  property,  but  of  which  neither  the  result  nor 
any  other  particular  was  shown). 

Appellant  claims  that  Owens  was  merely  its  agent  to 
make  sales  of  its  stock  or  take  orders  therefor,  under  a  pro- 
vision of  a  contract  between  them  which  was  as  follows : 
"  Third.  If  we  accept  payment  from  deliveries,  you  hereby 
agree  to  turn  over  to  us  all  original  orders,  we  to  conduct 
deliveries,  to  hold  all  stock,  original  orders  and  all  proceeds 
of  deliveries  until  our  entire  bill  with  seven  per  cent  interest 
thereon,  with  all  expenses  of  transportation,  collection  and 
return  of  money  to  us,  is  paid;  when  balance  of  stock,  orders, 
etc.,  will  be  turned  over  to  you  or  left  with  agent  or  agents, 
subject  to  your  order  and  at  your  risk.'' 

Only  so  much  of  the  contract  is  copied  in  the  abstract  or 
argument  for  appellant,  but  the  record  shows  it  is  preceded 
by  the  following : 

"  Bloomington,  Illinois,  July  2, 1S95. 
D.  G.  Owens,  Decatur,  Illinois. 

Dear  Sir:  We  submit  the  following  terms  to  dealers 
desiring  to  purchase  their  stock  of  the  Bloomington  Phoenix 
Nursery.  To  those  signing  this  contract  we  will  furnish  a 
certificate  showing  that  they  have  agreed  to  purchase  their 
stock  of  us  to  be  sold  in  the  territory  specified  in  the  certi- 
ficate.   Terms  of  payment :    First,  net  cash  at  nursery  with 
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order.  Any  deviation  from  this  rule  must  be  agreed  upon 
early  in  the  season.  Second,  bankable  note  on  thirty  days' 
time.     Third,  as  is  above  set  forth." 

It  further  provides  that  the  company  "  will  heel  the  stock, 
in  trenches  at  the  nursery  packing  ground,  when  the  con- 
tractor must  satisfy  himself  as  to  the  count  before  assorting 
retail  orders;"  that  twine,  rope,  burlap,  extra  moss,  straw, 
etc.,  will  be  furnished  at  reasonable  rates;  that  (2.50  will 
be  charged  for  full  sized  boxes,  including  moss,  straw,  etc., 
used  in  packing  the  same;  that  packages  will  be  "  delivered 
here  at  the  depot  free;"  that  "  in  case  the  contractor's  net 
wholesale  bill  is  less  than  $100,  ten  per  cent  will  be  added 
to  the  within  prices;"  that  "  this  contract  is  to  cover  only 
the  retail  sales  of  contractors,"  and  that  the  company 
reserves  the  right  to  stop  the  sale  of  stock  at  any  time  should 
the  demand  exceed  its  supply.  After  some  further  sugges- 
tions, not  pertinent  to  the  question  here,  the  company  say 
in  conclusion :  "  We  desire  to  sell  stock  to  none  but  thorough, 
trustworthy  men,  who  will  take  hold  of  the  business  with  a 
will,  conduct  it  fairly  and  honorably,  and  pursue  it  to  the 
end,"  and  asked  him,  if  disposed  to  enter  heartily  into  the 
work  and  the  terms  thus  proposed  suited  him,  to  signify 
his  acceptance  by  signing  the  blank  below.  He  did  so  and 
got  his  certificate.  To  the  contract  was  appended  a  list  of 
the  company's  stock,  with  "  net  cash  prices." 

It  was  for  the  court  to  determine,  as  a  question  of  law, 
what  relation  between  the  parties,  with  reference  to  the 
property  mentioned,  was  established,  upon  a  construction 
of  the  instrument  fairly  considering  all  of  its  provisions. 
Chickering  et  al.  v.  Bastress  et  al.,  130  111.  214.  This 
familiar  general  rule  of  construction  was  expressly  applied 
in  a  case  like  this,  where  the  court  recognized  the  force  of 
one  view  from  a  particular  provision,  but  adopted  the  other 
from  a  consideration  of  the  whole.  Lens  v.  Harrison,  148 
Id.  604. .  Here,  what  precedes  the  particular  provision  relied 
on  by  appellant  seems  clearly  to  indicate  that  the  relation 
contemplated  was  that  of  vendor  and  vendee.  The  propo- 
sition submitted,  with  list  of  stock  and  prices,  was  not  a 
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general  advertisement  nor  intended  for  consumers  desiring 
to  use  the  stock  in  the  improvement  of  their  premises,  but 
to  "  dealers  "  desiring  to  "  purchase  "  stock  to  be  "  sold  "  in 
a  certain  territory.  Two  distinct  and  absolute  sales — one 
by  the  company  to  the  dealer,  and  the  other  by  the  dealer 
to  the  consumer — thus  appear  to  be  contemplated.  There 
is  no  necessary  inconsistency  between  this  inference  and  the 
particular  provision  "  third."  Like  the  first  and  second,  it 
is  under  the  heading  or  general  statement  of  the  '^  terms  of 
payment."  The  first  two  seem  to  relate  to  payments 
directly  by  Owens — on  or  before  delivery  to  him  "at  the 
depot"  in  Bloomington — either  by  cash  or  bankable  note. 
Such  payment  and  delivery  would  certainly  consummate  a 
sale  to  him,  and  leave  no  possible  room  for  the  idea  of 
agency  or  of  any  relation  between  the  company  and  the 
consumer.  The  third  relates  to  cases  in  which  payment  is 
made,  not  by  him  directly,  but  by  his  vendees,  for  him,  on 
delivery  at  Decatur,  in  good  condition  and  at  the  time  fixed 
therefor  by  the  order,  as  appears  from  the  sample  order  in 
evidence.  By  that  provision,  if  the  company  sees  fit  to 
accept  such  payment,  which  does  not  appear  to  be  obliga- 
tory in  any  case,  it  would  have  the  right  to  "conduct"  the 
deliveries  (which  would  certainly  include  the  right  to  make 
them  by  any  agent  or  agents  it  should  appoint  for  that  pur- 
pose), and  hold  all  the  orders  and  stock  until  its  entire  bill 
against  Owens,  with  the  interest  and  expenses  mentioned, 
should  be  paid,  and  the  balance  of  stock,  orders,  etc.,  if  any, 
it  was  to  account  for  and  turn  over  to  him — not  *as  the  com- 
pany's agent,  but  as  the  absolute  and  rightful  owner,  whose 
entire  debt  for  it  had  been  paid.  Thus  this  provision  was 
merely  security  to  the  company  for  the  price  of  goods  sold 
to  him,  with  interest  and  extra  charges.  It  might  well, 
require  such  security,  in  view  of  his  financial  condition. 
He  seems  to  have  been  unable  to  comply  with  the  alterna- 
tive terms  of  payment,  and  the  company  made  advances, 
not  as  compensation  for  his  services  as  agent  in  canvassing, 
but  for  him  to  live  on  while  canvassing,  and  which  he  was 
to  repay.    As  the  court  said  of  a  clause  of  the  contract  in 
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the  case  of  Chickering  v.  Eastress,  reserving  to  the  vendors 
the  right  to  transfer,  remove,  sell  or  repossess  themselves 
of  the  pianos  in  question,  at  any  time,  without  notice;  so 
we  say  of  this  provision,  that  '^  we  regard  it  as  in  the  nature 
of  the  insecurity  clause  usually  inserted  in  chattel  mort- 
gages;'' and  as  in  that  case  the  vendors  might  have  lawfully 
availed  themselves  of  it,  and  held  the  property  against  the 
execution  creditors  of  the  vendee,  if  they  had  actually  repos- 
sessed themselves  of  it  before  the  levy,  so  here,  the  nursery 
company  might  have  lawfully  enforced  this  provision  as 
against  the  attaching  creditor  of  Owens,  notwithstanding 
an  actual  sale  to  him,  if  it  had  retained  the  possession  of  the 
nursery  stock  in  question* — as  it  could  have  done  by  "  con- 
ducting "  the  delivery  through  some  other  person  as  its 
agent  for  that  purpose.  But  it  did  not,  in  all  cases,  if  in 
any,  so  avail  itself  of  this  right.  In  this  case  Mr.  Bosney, 
the  president  of  the  company,  testified :  "  On  the  day  we 
shipped  the  goods  I  asked  Owens  if  he  would  act  as  our 
agent  to  deliver  them  at  Decatur,  and  he  said  he  would  " — 
a  question  altogether  inconsistent  with  any  understanding 
on  his  part  that  Owens  was  already  their  agent  in  respect 
to  them. 

The  contract  nowhere  characterizes  him  as  the  agent, 
factor  or  salesman  of  appellant,  but  as  dealer,  purchaser 
and  contractor.  It  makes  no  provision  for  his  compensa- 
tion as  agent.  It  charges  him  absolutely  with  prices  and 
extra  expenses,  and  leaves  him  to  obtain  remuneration  by 
selling  at  prices  in  excess  of  the  aggregate  of  these,  but 
without  limitation  as  to  such  excess.  The  goods  were  perish- 
able and  not  to  be  returned  in  specie,  and  at  his  own  risk 
of  loss  he  was  debtor  for  the  price  and  extras  charged. 

We  therefore  hold  that  he  was  a  purchaser,  subject  to 
this  provision  only  in  case  he  failed  to  make  payment  by 
net  cash  with  the  order  or  bankable-  note  at  thirty  days, 
and  that  the  company  waived  the  security  of  this  provision 
when  it  divested  itself  of  possession.  This  we  think  it  did, 
as  between  the  company  and  him,  by  transferring  the  bill 
of  lading  indorsed  to  him.    It  was  not  like  a  shipment  C. 
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O.  D.,  nor  did  Owens  obtain  it  by  any  fraud  or  misrepre- 
sentation. The  company  dealt  with  him  under  the  con- 
tract, which  made  him  chargeable,  like  a  purchaser,  with  the 
freight  from  Bloomington.  If  he  had  been  a  mere  agent  to 
receive  the  company's  goods  and  deliver  them  to  its  cus- 
tomers for  it,  he  would  hardly  have  been  charged  with 
freight  without  provision  for  its  repayment,  together  with 
compensation  for  his  services.  The  order  for  delivery  to 
him  upon  payment  of  charges,  did  not  make  such  payment 
a  condition  precedent  as  between  the  nursery  company  and 
Owens,  nor  as  between  him  and  the  railroad  company.  It 
was  in  legal  effect  an  actual  delivery  by  appellant,  and  the 
question  of  payment  of  charges  was  one  wholly  between 
him  and  the  railroad  company.  The  latter  could  lawfully 
deliver  to  him  without  a  precedent  payment  of  the  charges. 

We  perceive  no  reason  or  motive  for  designating  him  as 
^'  agent "  in  the  indorsement,  except  to  keep  off  his  cred- 
itors— to  cover  up  a  sale  and  preseve  a  lien  in  the  nursery 
company  for  the  price  of  the  stock. 

In  the  abstract  appears  what  is  there  called  a  "sample 
copy"  of  order  taken  by  Owens  as  salesman  of  appellant, 
which,  after  the  number  and  date,  reads,  "  I  have  this  day 
bought  of  Phoenix  Nursery  Company  the  following  bill  of 
nursery  stock,"  etc.,  and  after  giving  the  list  and  prices, 
proceeds,  "  For  which  I  promise  to  pay  Phoenix  Nursery 
Company,  or  bearer,"  the  total  amount  stated.  But  the 
record  shows  what  appears  to  be  the  printed  form  furnished 
by  the  company,  in  which  there  are  blanks  for  the  name  of 
vendor  and  promisee,  and  the  words  "  Phoenix  Nursery  Com- 
pany "  are  written.  The  form  of  orders  is  not  prescribed 
nor  indicated  by  the  contract,  and  the  form  used  can  not 
change  the  effect  of  the  contract.-  Owens  could  as  well 
have  filled  the  blanks  with  his  own  name.  The  contract 
fully  provided  for  the  rights  of  the  company  by  requiring 
net  cash,  or  bankable  note,  or  collection  by  it  on  its  own 
delivery;  and  this  form  rather  than  that  may  have  been 
dictated  to  Owens  by  some  idea  of  convenience  or  a  purpose 
to  hinder  his  creditors. 
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There  is  no  dispate  as  to  what  we  consider  the  decisive 
facts.  They  appear  in  writing,  and  the  questions  are  as  to 
their  legal  eflfect,  which  are  questions  for  the  court.  We 
hold  that  by  the  contract  the  goods  levied  on  were  sold  by 
appellant  to  Owens,  and  by  the  indorsement  of  the  bill  of 
lading  delivered  to  him;  and  therefore  deem  it  unneces- 
sary to  discuss  the  instructions.  In  our  view  of  the  law,  no 
other  verdict  than  the  one  rendered  could  have  been  sus- 
tained.   The  judgment  will  therefore  be  affirmed. 


Chicago  &  Alton  Bailroad  Company  r.  Margaret  Hanse^ 

Adm'x. 

1.  Fellow-servants— •Bwrcten  of  Proof  as  to  the  Existence  of  the 
Relation, — In  an  action  against  a  railroad  company  for  damages  caused 
by  the  negligence  of  'an  employe,  the  burden  is  on  the  defendant  to 
show  that  the  plaintiff  and  the  negligent  employe  were  fellow-servants, 
although  the  declaration  contained  a  negative  allegation. 

2.  Master  and  SBBVANT^i2i8ft«  Assumed  by  Servant. — An  employe 
does  not  assume  all  the  risks  incident  to  his  emplpyment,  but  only  such 
as  are  nsual,  ordinary,  and  remain  so  incident  after  the  master  has  taken 
reasonable  care  to  prevent  or  remove  them;  or  if  extraordinary,  such  as 
are  so  obvious  and  ezposehim  to  danger  so  imminent  that  an  ordinarily 
prudent  and  careful  man  would  anticipate  injury  as  so  probable  that 
in  view  of  it  he  would  not  enter  upon  or  remain  in  the  employment 

8b  Same— Lia6iZt7y  of  Master  for  Injuries  to  Servant — A  master  is 
responsible  for  injuries  to  one  of  his  servants,  caused  by  the  negligence 
of  another,  where  the  servant  causing  the  injury  is  not  a  fellow-servant 
of  the  one  injured. 

4.  Same — Liability  of  Master  for  Injury  Caused  in  Part  by  the  Neg^ 
ligenee  of  a  Fellou^servant, — Although  the  negligence  of  a  fellow-serv- 
ant may  have  contributed  to  cause  an  injury,  if  the  person  injured 
exercised  due  care,  and  his  injury  was  caused  by  such  negligence,  and 
the  contributing  negligence  of  the  master,  or  of  another  servant  not  a 
fellow-servant,  the  master  will  be  liable. 

5.  Railroads— Fat/ure  to  Provide  Switch  Lights  as  Negligence, -^X 
light  so  attached  to  a  switch  that  an  engineer  tn  charge  of  a  train  can 
see  whether  it  is  open,  in  time  to  stop  the  train,  if  necessary  to  avoid 
injury,  is  a  reasonable  provision  against  danger,  and  a  jury  may  well 
find  that  a  faUure  to  provide  such  a  light  is  negligence. 
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6.  Neoligence — Failure  of  an  Employe  to  Suspect  that  Other  Em- 
ployes Have  Omitted  a  Plain  Duty  is  Not, — ^The  fireman  of  a  locomotive 
was  killed  in  consequence  of  a  switch  being  left  open  which  should 
have  been  closed.  Hdd^  that  under  the  evidence,  the  crew  of  the  loco- 
motive had  no  reason  to  suppose  that  the  switch  was  open  and  were  not 
bound  to  suspect  that  a  duty  so  plain  and  simple,  and  yet  so  important, 
had  been  neglected,  and  that  a  finding  by  a  jury,  that  in  risking  a  pos- 
sibiiity  so  bare  and  remote,  the  deceased  was  not  guilty  of  negligence, 
ought  not  to  be  disturbed. 

'Trespass  on  the  Case. — Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  McLean  County;  the  Hon.  Charles  R.  Starr^  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  AflOrmed.  Opin- 
ion filed  June  16,  1897. 

Wm,  Brown  and  J.  E.  Pollock,  attorneys  for  appellant. 

F.  Y.  Hamilton  and  Kerrick,  Spencer  &  Bracken,  attor- 
neys for  appellee. 

When  an  injury  is  the  result  of  concurrent  negligence  of 
the  master  and  a  fellow-servant,  the  injured  servant,  if 
observing  ordinary  care  for  his  own  safety,  may  recover  of 
the  master.  Flike  v.  Boston,  etc.,  R.  R.  Co.,  53  N.  T,  549; 
Booth  V.  Boston,  etc.,  R.  R.  Co.,  73  If.  T.  38;  St«tler  v.  C. 
&  N.  W.  R.  R.  Co.,  46  Wis.  497;  Paulmier,  Adm'r,  v.  Erie 
R.  R.  Co.,  5  Vroom  (N.  J.)  151;  Franklin,  Adm'r,  v.  Winona 
&  St.  P.  R.  R.  Co.,  37  Minn.  409;  Elmer  v.  Locke,  136  Mass. 
575;  Grand  Trunk  R,  R.  Co.,  v.  Cummings,  106  U.  S. 
700;  Whittaker  v.  Delaware  &  H.  C.  Co.,  126  N.  Y.  545, 
Coppins  V.  N.  T.  Cent.  R.  R.  Co.,  122  N.  Y.  557;  Rogers 
V.  Leyden,  127  Ind.  50;  Penn.  etc.,  Co.  v.  McCaflfrey,  Adm'x 
(Ind.),  29  L.  R.  A.  104;  McMahon  v.  Henning,  1  McCrary, 
516;  Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242;  Mon- 
mouth M.  &  M.  Co.  V.  Erling,  45  111.  App.  411;  Cooley  on 
Torts,  570;  Deweese  v.  Meramec  Iron  M.  Co.  (Mo.  Sup.), 
31  S.  W.  110;  International  &  G.  N  R.  R.  Co.  v.  Sipole 
(Tex.  Civ.  App.),  29  S.  W.  686;  Island  Coal  Co.  v.  Risher 
(Ind.  App.),  40  N.  E.  158;  Norfolk  &  W.  R.  R.  Co.  v.  Nuck- 
ols,  Adm'r  (Va.),  21  S.  E.  342;  Browning  v.  Wabash  West- 
em  Ry.  Co.  (Mo.  Sup.),  27  S.  W.  644,  S.  C.  124,  Mo.  65. 
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Where  the  servant,  in  obedience  to  the  requirements  of 
the  master,  incars  the  risk  of  machinery,  which  though  dan- 
gerouH,  is  not  so  much  so  as  to  threaten  immediate  injury,  or 
where  it  is  reasonably  probable  that  it  may  be  safely  used  by 
extraordinary  caution  or  skill,  the  master  is  liable  for  the 
resulting  accident.  Wood  on  Law  of  Master  and  Servant, 
Sec.  358;  Patterson  v.  Pittsburgh,  etc.,  E.  R.  Co.,  76  Penn. 
St  389. 

It  is  only  where  the  instrumentality  is  so  obviously  and 
immediately  dangerous  that  a  man  of  common  prudence 
would  refuse  to  use  it  that  the  master  can  not  be  held  liable 
for  the  resulting  damage.  Wood  on  Master  and  Servant, 
supra. 

The  danger  must  be  imminent  and  such  that  none  but  a 
reckless  man  would  incur  in  order  that  the  servant's  con- 
tinued use  of  the  dangerous  instrumentality  after  knowl- 
edge of  its  character  will  relieve  the  master  from  liability. 
Kroy  v.  Chicago,  etc.,  R.  R.  Co.,  32  Iowa,  357;  Wood  on 
Master  and  Servant,  mipra. 

The  servant's  knowledge  of  a  failure  on  the  part  of  the 
master  to  furnish  a  suitable  signal  or  warning  of  danger 
which  may  arise  from  the  improper  or  negligent  use  by 
another  of  an-  appliance  which  if  properly  used  is  entirely 
safe,  and  the  improper  or  negligent  use  of  which  can  only 
be  known  to  the  injured  servant  through  the  medium  of 
such  signal  or  warning,  will  not  relieve  the  master  from 
liability  for  an  injury  resulting  to  the  servant  through  the 
failure  of  the  master  to  furnish  such  signal  or  warning. 
Chicago  &  A.  R.  R.  Co.  v.  Matthews,  48  111.  App.  366;  Chi- 
cago &  N.  W.  Ry.  Co.  V.  Taylor.  69  111.  461. 

Mb.  Justiob  Pleasants  dblivrrkd  the  opinion  of  the 
Court: 

A  way  freight  train  of  appellant,  about  one  o'clock  in  the 
morning  of  November  2,  1894,  on  its  way  from  Blooming- 
ton  to  Chicago,  stopped  at  the  incorporated  village  of  Gard- 
ner, in  Grundy  county,  to  do  some  switching.  The  road 
there  has  two  tracks — the  east  one  being  for  all  trains  going 
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south,  and  the  west  for  all  going  north;  and  about  six  hun- 
dred feet  north  of  the  depot  there  is  a  switch  leading  o£f 
on  a  side  track,  which  had  been  opened  by  a  brakeman  of 
the  freight  train,  and  through  haste  or  oversight  left  open 
when  the  train  passed  on.  It  proceeded  as  far  as  the  Big 
Four  crossing,  between  a  quarter  and  a  half  mile  north  of 
that  depot,  where  it  stopped  for  the  passage  of  the  mid- 
night passenger  train  going  south,  which  ran  in  on  this  open 
switch  and  by  collision  with  some  cars  standing  thereon, 
two  or  three  hundred  feet  from  its  point,  William  House, 
the  fireman  on  that  train,  was  killed.  It  was  running  at  a 
rate  of  twenty -five  or  thirty  miles  an  hour,  and  that  was 
its  usual  rate  there,  notwithstanding  an  ordinance  of  the 
village  forbidding  a  speed  through  it  exceeding  ten.  A 
light  formerly  kept  on  this  switch  had  been  taken  off  about 
sixteen  months  previous  to  the  accident,  and  the  crews  of 
both  trains,  who  had  been  running  on  that  end  of  the  road 
for  several  years,  had  long  known  of  its  removal. 

To  recover  damages  for  the  death  of  House,  so  caused, 
this  action  on  the  case  was  brought  by  his  widow  and  ad- 
ministratrix. The  declaration  charged  the  company  with 
negligence  in  taking  off  the  light,  and  also  in  employing 
inexperienced  and  incompetent  servants  on  the  freight 
train,  and  the  plea  was  the  general  issue.  A  verdict  was 
returned  for  the  plaintiff  for  $5,000;  motions  for  a  new  trial 
and  in  arrest  were  overruled  and  judgment  rendered  on  the 
verdict;  from  which  judgment  this  appeal  is  prosecuted. 

The  case  presents  three  causes  alike  claimed  to  have  been 
efficiently  contributing  to  produce  the  unfortunate  result, 
and  so  essentially  that  if  either  had  been  wanting  it  would 
not  have  been  produced.  These  are,  the  absence  of  the 
switch  light,  the  failure  to  close  the  opened  switch,  and  the 
rate  of  speed  at  which  the  passenger  train  was  running. 
Each  of  these  is,  by  one  or  the  other  of  the  parties,  charged 
to  negligence — the  first,  by  plaintiff,  to  that  of  the  defend- 
ant; the  second,  by  each  to  that  of  the  freight  train  crew, 
and  the  third,  by  defendant,  to  that  of  the  engineer  of  the 
passenger  train. 
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The  effect  of  these  charges  upon  the  question  of  liability 
here  involved  depends  upon  the  relations  of  the  parties  re- 
spectively charged  to  the  deceased,  and  of  these  onh*^  that 
of  the  freight  train  crew  is  disputed.  Defendant  was  de- 
ceased's master  and  the  engineer  his  fellow-servant,  but 
whether  the  freight  train  crew  were  or  were  not  his  fellow 
servants  is  the  question  in  dispute;  and  upon  that  question 
appellant  is  the  affirmant,  ttiough  the  declaration  contained 
the  negative  allegation. 

If  this  question  is  rightly  determined  against  the  appel- 
lant, the  judgment  must  be  affirmed,  because  it  is  conceded 
that  leaving  the  switch  open  was  negligence  and  was  a 
proximate  and  efficient  contributing  cause  of  the  accident, 
and  that  the  freight  train  crew  Avere  servants  of  the  defend- 
ant; and  the  law  clearly  is  that  the  risk  of  injury  by  their  neg- 
ligence, if  they  were  not  his  fellow-servants,  was  not  assumed 
by  the  deceased,  but  is  chargeable  to  appellant,  their  master. 
If  this  question  is  decided  against  the  plaintiff,  another 
would  remain  to  be  considered. 

In  the  instructions  given  for  the  plaintiff  defining  fellow- 
servants  the  decisions  of  the  Supreme  Court  were  substan- 
tially followed,  while  in  those  given  for  the  defendant  the 
definition  was  more  favorable  than  it  was  entitled  to. 
Chicago  &  A.  R.  R.  Co.  v.  O'Brien,  155  111.  630. 

We  think  the  evidence  sufficiently  supported  the  finding 
that  the  crews  of  these  two  trains  were  not  fellow-servants — 
not  so  co-operating  nor  habitually  associated  as  to  make 
them  such.  Besides  the  case  just  cited,  and  those  therein 
referred  to,  we  cite  only  Lake  Erie  &  W.  R.  R.  Co.  v. 
Middleton,  142  111.  550,  as  illustrating  the  rule  held. 

Again,  the  master  should  take  reasonable  care  to  prevent 
injury  to  his  servants  by  accident  while  properly  doing  their 
work  as  such.  The  train  of  the  deceased  was  a  midnight 
and  fast  passenger  that  made  no  stop  at  Gardner  and  had 
nothing  to  do  with  the  switch  there,  but  was  exposed  to 
danger  from  its  misplacement.  That  risk  could  be  avoided 
or  greatly  lessened  by  the  cheap  and  simple  means  of  a  light 
so  attached  to  it  that  the  engineer  in  approaching  could  see 
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whether  it  was  open  in  time  to  stop  or  slow  as  might  be 
necessary  before  reaching  it.  The  company  could  easily 
provide  it,  but  the  train  crew  could  not.  That  it  was  a 
reasonable  provision  against  that  danger  to  crew  and  pass- 
engere,  however  remote,  is  manifest.  The  jury  might  there- 
fore well  find  that  under  the  circumstances  shown,  including 
the  fact  that  it  had  been  provided  and  previously  long  used 
for  that  purpose  by  the  company,  its  removal  was  an  act  of 
negligence,  which  directly  and  materially  contributed  to 
the  injury  here  complained  of.  If  it  bad  not  been  removed 
or  had  been  restored  in  all  probability  that  injury  would  not 
have  been  done.  That  appellant  was  in  fault  with  respect 
to  the  absence  of  the  light  is  not  denied,  but  it  is  contended 
that  the  risk  it  created  was  accepted  and  assumed  by  the 
deceased. 

An  employe  does  not  assume  all  the  risks  incident  to  his 
employment,  but  only  such  as  are  usual,  ordinary,  and 
remain  so  incident  after  the  master  has  taken  reasonable 
care  to  prevent  or  remove  them;  or  if  extraordinary,  such  as 
are  so  obvious  and  expose  him  to  danger  so  imminent  that  an 
ordinarily  prudent  and  careful  man  would  anticipate  injury 
as  so  probable  that  in  view  of  it  he  would  not  enter  upon  or 
remain  in  the  employment.  The  principle  is  that  he  can 
not  recover  for  an  injury  due  to  his  own  negligence  or  care- 
lessness though  that  of  the  master  may  have  also  directly 
and  materially  contributed  to  cause  it;  and  his  taking  or 
retaining  the  employment,  with  such  knowledge,  is  proof  of 
such  carelessness  on  his  part.  Wood  on  Master  and  Servant, 
Sees.  384-5  and  notes. 

In  this  case  the  risk  was  that  the  switch  might  be  open 
and  the  engineer  unable  to  see  it  in  time  to  avoid  injury. 
This  may  be  said  to  have  been  incident  to  the  employment 
and  apparent  to  the  deceased;  but  whether  usual  or  extra- 
ordinary and  whether  it  exposed  him  to  danger  so  imminent 
as  to  charge  him  with  a  want  of  ordinary  care  for  his  own 
safety  in  continuing  in  the  service  were  questions  for  the 
jury. 

** Usual"  is  defined  as  "common,  frequent,  ordinary. 
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customary,  general; "  and  "  ordinary  "  as  "  common,  usual, 
often  recurring."    (Webster.) 

It  can  not  be  truly  said  that  a  switch  left  open  when  it 
should  have  been  closed  is  an  ordinarv  or  usual  incident  in 
the  employment  of  train  hands  on  a  railroad,  and  it  is  cer- 
tain that  no  degree  of  light  would  enable  the  engineer  to  see 
it  open  except  when  it  is  open. 

Here  there  wj^s  no  defect  in  the  switch  itself.  Had  it 
been  used  at  all  after  it  was  opened  it  would  have  prevented 
the  accident.  The  duty  to  close  it  rested  upon  those  who 
knew  how,  were  well  able,  had  full  opportunity  and  every 
motive  of  interest  to. perform  that  duty  and  a  settled  habit 
of  performing  it.  Used  by  this  freight  train  daily  for 
several  years,  it  does  not  appear  that  it  had  ever  before 
been  left  open.  The  two  trains  usually  passed  somewhere 
between  Pontiac  and  Mazonia,  and  Ganlner  is  betweeji 
those  points.  The  passenger  crew  saw  the  freight  train  on 
the  night  of  the  accident  a  short  distance  north  of  Gardner 
and  knew  it  had  come  through  Gardner  only  a  short  time 
before.  They  had  no  reason  to  suppose  that  it  had  left  the 
switch  there  open,  and  were  not  bound  to  suspect  that  the 
freight  crew  had  neglected  a  duty  so  plain  and  simple  and 
yet  so  important.  If  the  jury  found  that  in  risking 
a  possibility  so  bare  and  remote  there  was  not  such  care- 
lessness on  the  part  of  the  deceased  as  should  bar  a  re- 
covery, we  ought  not,  on  this  evidence,  to  overrule  that 
finding.  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Parker,  Ex.  131 
111.  557.  No  other  negligence  is  imputed  to  him,  and 
if  in  taking  that  risk  he  showed  himself  reckless,  it  would 
appear  by  the  same  token  that  for  sixteen  months  before 
the  accident,  the  company  had,  upon  its  midnight  special, 
limited,  not  one  train  hand  who  was  reasonably  or  ordina- 
rily careful  for  his  own  safety,  to  say  nothing  of  that  of  its 
passengers. 

It  is  unnecessary  to  consider  the  question  of  negligence 
of  the  engineer  in  running  at  such  a  rate  of  speed,  for 
though  he  was  a  fellow-servant  of  the  deceased  and  how- 
ever negligent,  if  the  deceased  himself  exercised  due  care, 
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and  his  death  was  due  to  the  contributing  faalt  of  either 
the  company  or  the  freight  train  crew,  and  a  fortiori  to 
that  of  both  so  contributing,  the  plaintiff  was  entitled  to 
recover. 

The  verdict  appears  to  be  well  supported,  and  perceiving 
no  material  error  in  the  record,  the  judgment  will  be  af- 
firmed. 


Rudolph  Htttmacher^  for  use  of  Cora  Brlnton^  Adm'x^ 
et  aL,  T.  The  Anheuser-Busch  Brewing 
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L  Fraud — When  Presumed  in  an  Assignment — While  a  provision  in 
an  assignment  by  an  insolvent  for  the  benefit  of  creditors,  for  the  payment 
of  a  debt  for  which  the  assignor  is  not  liable,  raises  a  presumption  of 
fraud,  it  is  not  conclusive,  but  will  be  rebutted  by  proof  tliat  the  sup- 
posed debt  had  in  fact  no  existence. 

2.  Same— -In  Assignments  for  Benefit  of  Particular  Creditors. — If  it 
be  the  law  that  fraud  in  fact  may  be  inferred  where  an  insolvent  debtor 
makes  an  assignment  for  the  benefit  of  particular  creditors,  of  property 
of  greater  value  than  the  parties  could  have  reasonably  supposed  was 
sufficient  to  satisfy  the  claims,  although  it  turns  out  that  there  is  no 
surplus  in  fact,  it  must  appear  that  there  was  not  only  a  reasonable 
probability  but  also  an  actual  contemplation  and  expectation  of  a  sur- 
plus. 

8.  Statute  op  Fraxjus— Intention  Without  Injury. — A  naked  intent, 
which  does  not  and  can  not  defraud,  is  not  within  the  statute. 

4.  Trustees— Jlfay  Incur  Expense  in  Execution  of  Trust  ^It  is  not 
only  the  riglit  but  the  duty  of  a  trustee  to  incur  whatever  reasonable 
expense  is  necessary  to  defend  or  execute  a  trust  whether  expressly 
authorized  by  the  deed  creating  it  or  not;  such  expense  is  properly 
chargeable  upon  the  trust  fund;  and  under  this  rule  the  payment  of 
attorneys'  fees  to  any  attorney,  other  than  the  trustee  himself,  who  ren- 
ders services  is  proper. 

5.  Judgments— Nomina/  Plaintiff  Can  Not  Receive  Satisfaction  of. 
— The  nominal  plaintiff  in  a  suit  brought  for  the  use  of  another  can  not 
receive  satisfaction  of  the  judgment,  although  the  legal  interest  is  in  his 
name,  and  a  payment  to  him  is  not  a  satisfaction  of  the  debt. 

6.  Garnishment— W'Tien  it  May  be  Maintained,— After  a  judgment 
is  obtained  in  the  name  of  one  person  for  the  use  of  another  the  judg- 
ment debtor  can  not  be  garnisheed  by  creditors  of  the  nominal  plaintiff. 

7.  Same— Creditor  ham  no  Greater  Right  than  His  i>e&tor. ~In  gar- 
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nishment  proceedings  the  gamisheeing  creditor  has  no  greater  right  to 
recover  of  the  person  gamisheed  than  the  execution  debtor  in  whose 
name  the  suit  is  brought,  and  can  not  recover  if  he  could  not. 

Garnishment. — ^Error  to  the  Circuit  Ck>art  of  Adams  County;  the 
Hon.  William  Marsh,  Judge,  presiding.  He^rd  in  this  court  at  the 
May  term,  1896.    Affirmed.    Opinion  filed  June  16,  1897. 

Gbosoe  W.  Fogg,  attorney  for  plaintiflFs  in  error. 
GovBBT  &  Papb,  attorneys  for  defendants  in  error. 
Ms.  Justice  Plbasants  deliyebed  the   opinion  of  the 

COUET. 

On  the  11th  of  March,  1887,  Hatmacher  executed  to  Van- 
denboom  an  assignment,  of  which  the  following  is  a  copy : 

^^In  consideration  of  $1  to  me  in  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged  I  hereby  sell,  assign  and 
set  over  to  Joseph  H.  Vandenboom  a  certain  claim  and 
account  against  The  Anheuser-Busch  Brewing  Association 
of  St.  Louis,  Missouri,  amounting  to  $2,092.60  and  upward, 
owing  to  me  by  said  association,  and  for  the  further  con- 
sideration that  when  said  account  or  any  part  of  the  same 
against  said  association  is  collected,  it  is  to  be  applied  as 
follows :  1.  In  pa^'ment  of  all  costs  and  expenses  of  col- 
lidction  of  said  claim  and  account,  including  reasonable 
attorney  fees;  2.  It  is  to  be  applied  to  the  payment  of  the 
claims  and  accounts  of  Moeller  &  Vandenboom  against  me, 
or  my  wife,  or  against  both  or  each  of  us;  and  in  the  pay- 
ment of  a  certain  judgment  of  William  H.  Govert  against 
me  in  the  Adams  County  Court,  for  the  sum  of  $273. 14  and 
interest  and  costs,  and  two  certain  promissory  notes  of  mine 
to  Theodore  Herr,  amounting  in  the  aggregate  to  $471.90, 
besides  interest  thereon;  provided,  if  there  be  not  sufficient 
amount  collected  from  the  said  association  on  said  claim 
and  accounts  after  payment  of  all  costs  and  expenses  and 
attorney's  fees,  the  said  amount  so  collected,  after  such  pay- 
ment of  costs,  expenses  and  attorney's  fees  is  to  be  applied 
pro  rata  in  payment  of  said  demands  of  said   Moeller  & 
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Vandenboom,  Govert  and  Herr,  pro  rata,  according  to  their 
respective  demands.  Said  Vandenboom  is  not  to  pay  any 
attorney  fees  except  out  of  proceeds  of  collection  as  afore- 
said. Dated  this  lltb  day  of  March,  A.  D.  1887.  R.  Hut- 
macher.   (Seal)." 

The  claim  referred  to,  which  was  for  a  balance  on  an  un- 
settled account  for  building  an  ice  house,  filling  it  with  ice, 
moneys  paid  out  for  it  and  services  rendered  while  acting 
as  superintendent  of  the  work,  had  been  standing  for  sev- 
eral years,  wholly  disputed  by  the  brewing  association  on 
the  ground  that  every  dollar  it  ever  owed  him  had  been 
fully  paid.  The  creditors  named  were  pressing  him  for 
payment.  Excepting  this  claim,  he  had  no  means  of  mak- 
ing it,  and  was  unable  to  prosecute  that,  but  was  willing  to 
apply  it  as  he  did.  After  considering  the  situation  they 
concluded  to  take  the  chances,  and  upon  the  execution  of 
the  assignment,  an  action  was  brought  against  the  associa- 
tion in  the  name  of  Hutmacher  for  the  use  of  Vandenboom, 
in  which,  after  two  obstinately  contested  jury  trials — one 
upon  an  issue  of  fact  on  a  plea  in  abatement  and  the  other 
on  the  merits — on  the  21st  of  December,  1887,  judgment 
was  given  for  the  plaintiff  for  $1,640.  That  judgment,  on 
successive  ap))eal3  by  the  defendant,  was  affirmed  by  the 
Appellate  Court  (29111.  App.  316)  and  by  the  Supreme 
Court  in  an  opinion  filed  April  5,  1889  (127  HI.  652);  and 
on  June  7,  1889,  was  paid  in  full  to  the  attorneys  of  Van- 
denboom.   * 

It  appears  that  on  February  3  and  November  22,  1886, 
and  March  26, 1888,  judgments  were  rendered  against  Hut- 
macher in  favor  of  William  P.  Brinton,  John  H.  Fitzger- 
ald, and  Charles  H.  Chase,  respectively,  for  sums  amount- 
ing in  all  to  $1,575.31,  on  which  executions  were  issued 
and  returned  no  property  found,  and  which  are  still  wholly 
unsatisfied.  These  judgment  creditors  are  all  deceased, 
and  their  personal  representatives,  by  the  garnishee  pro- 
ceedings herein  against  the  Brewing  Association,  seek  to 
obtain  satisfaction  out  of  its  indebtedness  to  their  common 
debtor. 
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In  two  cases  the  summons  was  served  on  the  garnishee  about 
a  month  before  it  paid  the  judgment  to  Yandenboom,  but 
after  the  opinion  of  the  Supreme  Court  affirming  it  was  filed, 
and  the  other  on  the  day  of  that  payment,  but  whether  before 
or  after  its  actual  payment  does  not  appear.  Like  interrog- 
atories were  filed  in  each  and  like  issues  made  thereon. 
The  garnishee's  answer  in  the  broadest  terms  denied  that 
when  the  summons  was  served,  or  at  any  time  since,  it  had 
in  its  possession  or  under  its  control  any  lands,  chattels  or 
effects  of  Hutmacher,  or  was  in  any  manner  indebted  to  him 
in  any  amount  whatever,  disclosed  the  facts  of  his  claim  and 
its  assignment  to  Yandenboom,  which  was  set  out  in  haec 
verha^  and  averred  that  it  had  notice  thereof  when  the  suit 
was  brought  on  said  claim  by  the  fact  that  it  was  brought  in 
the  name  of  Hutmacher  for  the  use  of  Yandenboom,  and  that 
judgment  had  been  recovered  therein  and  paid  in  full  as 
above  stated.  To  which  plaintiffs  replied  that  the  garnishee 
by  its  answer  had  not  truly  discovered,  etc.,  and  averred 
that  the  alleged  assignment  was  made  by  Hutmacher  with 
intent  to  defraud,  hinder,  delay  and  disturb  the  garnishors 
and  others,  creditors  of  him  the  said  Hutmacher,  and  was 
and  is  utterly  void— concluding  with  a  verification. 

The  three  cases  were  consolidated,  and  their  trial  together 
resulted,  December  6,  1890,  in  a  verdict  for  the  defendant. 
Motions  by  plaintiffs  for  judgment,  notwithstanding  the 
verdict,  and  for  a  new  trial,  were  overruled  and  judgment 
rendered  for  defendant  for  its  costs.  An  appeal  was  prayed 
but  never  perfected,  and  the  record  is  here  on  a  writ  of 
error  sued  out  only  a  little  before  the  expiration  of  the  five 
years  allowed  therefor. 

Many  errors  are  alleged,  but  all  that  are  of  any  importance 
in  our  estimation  are  based  and  depend  entirely  upon  the 
contention  that  the  assignment  to;  Yandenboom  was  upon 
its  face  fraudulent  in  law. 

There  is  no  claim  that  the  debts  provided  for,  or  intended 
to  be,  were  not  bona  fide  due  to  the  creditors  respectively 
named,  nor  any  proof,  unless  it  is  in  the  instrument  itself, 
that  either  of  them  had  notice  of  any  other  owing  by  Hut- 
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macher,  until  these  garnishee  proceedings  were  commenced 
or  in  any  way  actually  participated  in  any  fraudulent  intent, 
if  any  there  was,  on  bis  part  He  testified  that  there  was 
none,  and  Yandenboom  that  there  was  none  on  his,  and  that 
he  did  not  know  of  any  on  that  of  Hutmacher,  or  of  any 
other  debts  he  owed* 

But  it  is  said  there  are  three  provisions  in  the  instrument 
which  make  it  fraudulent  in  law:  first,  for  the  payment  of 
the  debt  of  his  wife;  second,  of  attorney's  fees  for  the  coL 
lection  of  the  claim;  and  third,  it  attempted  to  assign,  and 
in  terms  assigned,  a  claim  three  times  as  large  as  the  aggre- 
gate amount  of  the  debts  it  was  to  pay,  which  was  in  legal 
effect,  as  to  the  surplus,  an  assignment  for  the  use  and 
benefit  of  the  assignor. 

From  the  evidence  it  clearly  appears  that  Moeller  & 
Vandenboom  were  dealers  in  lumber,  who  had  made  sales 
of  several  parcels  to  Hutmacher,  but  when  the  assignment 
was  prepared  and  executed  at  the  office  of  counsel  in  the 
absence  of  their  books,  the  amount  due  and  other  particulars 
were  not  precisely  known,  but  it  was  found  on  their  exami- 
nation to  be  $125.53.  It  was  also  then  supposed  that  some 
of  it  might  have  been  used  to  repair  some  building  on  land 
of  Mrs.  Hutmacher;  but  it  was  all  charged  to  her  husband, 
and  it  does  not  appear  that  she  ever  ordered  any  or  that 
any  was  so  used.    The  inference  is  that  it  was  not. 

"While  a  provision  in  an  assignment  by  an  insolvent  for 
the  benefit  of  creditors,  for  the  payment  of  a  debt  for  which 
the  assignor  is  not  liable,  raises  a  presumption  of  fraud, 
there  seems  to  be  satisfactory  authority  for  holding  that  it 
is  not  conclusive,  but  will  be  rebutted  by  proof  that  the 
supposed  debt  had,  in  fact,  no  existence.  Boos  v.  Merriam, 
29  N.  W.  Rep.  832;  Crook  v.  Rindskopf,  105  K  Y.  476; 
Turner  v.  Jaycox,  40  Id.  470.  If  there  was  no  such  "  claim  or 
account "  against  the  wife,  the  provision  could  not  defraud 
any  other  creditor  by  any  operation  in  law  or  fact,  and  a 
naked  intent,  which  does  not  and  can  not  defraud,  is  not 
within  the  statute. 

We  understand  it  to  be  not  only  the  right  but  the  duty 
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of  a  trustee  to  incar  whatever  reasonable  expense  is  nec- 
essary to  defend  or  execute  the  trust,  whether  expressly 
authorized  by  the  deed  creating  it  or  not,  and  such  expense 
is  properly  chargeable  upon  the  trust  fund.  This  includes 
attorney's  fees  to  any,  other  than  himself,  who  renders 
the  services.  A  citation  of  anthority  on  this  point  can 
hardly  be  necessary,  but  from  the  many  in  the  brief,  we 
take  Burrill  on  Assignments  (5th  Ed.),  Sec.  417;  Bump  on 
Fraudulent  Conveyances  (3d  Ed.),  423-5;  Hill  v.  Agnew, 
12  Fed.  Kep.  233.  In  this  case  the  necessity  for  such  serv- 
ices, costs  and  expenses  was  fully  anticipated  by  the 
assignor  and  assignee.  The  Brewing  Association  abso- 
lutely refused  to  pay  anything  on  account  of  the  claim. 
Without  the  suit  nothing  would  ever  have  been  realized  on 
it.  The  fees,  costs  and  expenses  charged  were  shown  to  be 
reasonable.  They  did  not  lessen  any  means  of  Hutmacher 
that  would  otherwise  have  been  available  to  any  creditor. 
In  his  hands  the'entire  claim,  however  just,  would  have  soon 
become  barred  by  the  statute  of  limitations,  because  he  was 
unable  to  furnish  security  for  the  costs  of  prosecuting  it. 

The  claim  assigned  was  stated  in  the  assignment  '^  as 
amounting  to  $2,092.60  and  upwards."  In  the  declaration 
the  ad  damnum^  which  is  usually  much  larger  than  is  really 
claimed,  was  $2,500,  and  the  items  of  the  account  filed  with 
it  footed  up  at  $2,570,  while  the  debts  provided  for  amounted, 
exclusive  of  interest,  to  only  $870.57;  and  the  fraud  alleged 
is  in  the  reservation  to  the  use  and  benefit  of  the  assignor 
of  this  large  excess  of  the  amount  of  the  claim  over  the 
amount  of  the  debts  to  be  paid  out  of  it. 

What  was  assigned,  however,  was  not  any  certain  sum  of 
money,  but  only  a  claim,  which  was  wholly  unsecured, 
unliquidated,  and  disputed,  and  therefore  only  its  net 
value  to  be  ascertained  and  fixed  by  the  judgment  which 
should  be  recovered,  and  the  reasonable  fees,  costs  and 
expenses  required  for  such  recovery,  which  should  be 
deducted.  This  was  so  ascertained  to  be  less  than  the  sum 
of  the  debts  pro  vided  for.  There  was  no  excess  or  surplus, 
but  on  the  contrary,  a  deficiency — the  fees  and  expenses 
being  about  $800. 
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If  it  be  the  law^  as  some  authorities  seem  to  hold,  that 
where  an  insolvent  debtor  makes  an  assignment  for  the 
benefit  of  particular  creditors  of  property  of  greater  value 
than  the  parties  could  have  reasonably  supposed  was  suffi- 
cient to  satisfy  the  claim,  fraud  in  fact  may  be  inferred 
from  that  circumstance  alone,  although  it  turns  out  that 
there  is  no  surplus;  we  apprehend  there  must  be  not  only 
a  reasonable  probability  but  also  an  actual  contempla- 
tion and  expectation  of  a  surplus.  Here  the  evidence  shows 
there  was  no  such  expectation.  The  assignee  doubted 
whether  he  could  recover  anything,  and  nobody  looked  for 
anything  near  the  amount  of  the  judgment.  The  claim, 
included  interest  on  an  unliquidated  account  and  other 
items  which  they  reasonably  could  not  and  in  fact  did  not 
expect  to  recover,  and  the  assignment  itself,  recognized  the 
possibility,  if  not  the  probability,  of  a  deficiency,  by  the 
provision  for  payment  of  the  debts  pro  rata. 

These  points  have  been  noticed  but  briefly  in  comparison 
with  the  elaborate  argument  made  and  the  array  of  author- 
ities cited  as  in  their  support,  not  only  because  we  think 
them  untenable,  but  also  that  for  other  reasons,  not  consid- 
ered in  that  argument,  this  proceeding  can  not  be  main- 
tained. 

Notwithstanding  the  statute  forbidding  preferences  in  a 
general  assignment  for  the  benefit  of  creditors,  a  failinpf 
debtor  may  otherwise  prefer  and  pay  particular  debts,  as  by 
transferring  or  applying  property  in  good  faith  for  that 
purpose  directly  to  the  creditors  so  preferred  respectively. 
The  assignment  here  in  question  is  clearly  not  a  general 
assignment  under  the  statute.  If  it  were,  the  trust  should 
be  administered  under  the  direction  of  the  County  Court, 
and  neither  the  assignor  nor  the  assignee  would  be  liable 
to  garnishment  at  the  suit  of  an  omitted  creditor.  It  was 
an  application  of  specific  property,  in  payment  of  specified 
debts.  No  doubt  is  thrown  by  the  evidence  upon  the  actual 
good  faith  of  the  parties  to,  or  interested  in  the  transac- 
tion. But  the  creditors  were  several,  while  the  property- 
assigned  was  in  its  nature  such  as  could  not  be  served  or 
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apportioned  to  them  respectively  by  the  debtor  directly. 
That  condition  should  not  deprive  him  of  a  right  common 
to  debtors  generally,  to  pay  with  such  means  as  they  have 
that  are  acceptable  to  their  creditors.  The  natural  and 
proper  way  to  make  it  available  for  the  purpose  in  this  case 
was  to  assign  it  to  some  one  of  them,  to  convert  into  money 
and  apportion  the  proceeds. 

In  Beach  v.  Bestor,  47  IlL  521,  it  was  held  that  a  transfer 
by  an  insolvent  debtor  of  a  chose  in  action  to  pay  out  of  its 
proceeds  several  debts,  is  in  general  to  be  distinguished 
from  an  assignment  or  conveyance  for  that  purpose  of 
things  in  possession,  with  reference  to  the  effect  of  a  reser- 
vation or  provision  for  the  return  of  the  surplus  to  the 
assignor,  and  that  such  a  reservation  or  provision  in  such 
case  does  not  make  the  assignment  fraudulent  as  to  other 
creditors. 

Again,  this  proceeding  is  in  the  name  of  Hutmacher  for 
the  use  of  certain  judgment  creditors,  to  recover  the  amount 
of  an  alleged  indebtedness  to  him  of  the  Brewing  Associa- 
tion. When  the  writs  of  summons  herein  were  served  upon 
it,  that  indebtedness  was  not  due  or  owing  to  Hutmacher. 
Nearly  two  years  before  such  service  it  had  not  only  been 
assigned  by  him,  with  notice  thereof  to  the  association,  but 
become  merged  in  a  judgment  in  favor  of  Vandenboom,  his 
assignee.  After  all  the  means  in  its  power  had  been  used 
to  prevent  the  recovery  and  afterward  to  reverse  the  judg- 
ment, it  was  affirmed  by  the  court  of  last  resort,  and  there- 
upon paid  in  full  to  the  party  appearing  of  record  to  be 
entitled  to  it.  In  making  such  payment  it  took  no  risk,  but 
that  of  its  ability  to  justify  it;  and  that  ability  is  conclu- 
sively shown  by  the  record  in  this  case.  It  was  bound  to 
make  it  to  Vandenboom,  and  had  no  right,  legal  or  equitable, 
to  refuse  it.  Atkins  v.  Moore,  82  111.  240;  Knight  v.  Grif- 
fey,  161  Id.  85.  Payment  to  Hutmacher  himself,  its  legal 
creditor,  would  not  have  satisfied  the  judgment.  Vanden- 
boom could  then  have  brought  suit  upon  it  in  the  name  of 
Hutmacher,  for  his  use,  as  he  did  upon  the  claim.  Triplett 
V.  Scott,  12  111.  137.    That  form  of  the  action  was  record 
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notice  to  the  defendant  of  the  right  of  the  assignee,  the 
real  plaintiff,  which  courts  of  law  will  protect.  After  such 
notice  the  defendant  can  not  be  garnisheed  for  a  debt  due 
to  the  nominal  plaintiff.  Hobson  v.  McConnel,  Ibid.  170. 
The  reason  is  that  the  proceeding  must  be  in  the  name  of 
the  assignor,  and  the  garnishor  standing  in  his  shoes  and  in 
no  better  condition,  therefore  can  not  recover  if  he  could 
not.  Richardson  y.  Lester,  83  111.  55.  And  that  he  could 
not,  against  his  own  assignment  to  Yandenboom,  admits  of 
no  doubt.    The  judgment  below  will  be  affirmed. 


Springfield  Consolidated  Railway  Co  t.  Libby  Hoeflher. 

1.  Corporations— Degree  of  Accuracy  Bequired  in  Use  of  Corpo- 
rate Name, — Where  the  name  of  a  oorporation  consists  of  several  words, 
the  omission  of  some  of  them,  in  proof  identifying  a  defendant,  is  not 
important  if  it  is  evident  who  is  intended. 

2.  EvmKNCB— 0/  Facts  Proved  by  Other  Evidence^  as  Error, -^-In  a 
suit  for  personal  injuries,  the  plaintiff's  affirmative  answer  to  an  inquiry 
as  to  whether  she  was  hurt  or  not,  made  at  the  time  of  the  injury,  was 
admitted.  The  fact  that  she  was  hurt  was  abundantly  proved  by  other 
evidence.  Held,  that  the  admission  of  such  evidence  furnished  no 
ground  for  complaint. 

8.  IjasTTRVcnovs—Summarizing  the  Ccwe.— An  instruction  summa- 
rizing a  case,  and  telling  the  jury  that  if,  from  a  consideration  of  all  the 
evidence,  they  find  the  facts  as  stated,  plaintiff  is  entitled  to  recover,  is 
not  subject  to  objection  as  ignoring  the  theory  of  the  defense,  when  it 
embraces  all  the  elements  essential  to  a  recovery. 

4.  Damages— i^or  Personal  Injuries,  to  he  Assessed  in  the  Judgment 
of  the  Jury  Under  the  Euidenee,— -The  dam&gea  in  a  suit  for  personal 
injuries  are  not  susceptible  of  exact  proof  and  must  be  left  to  the  judg- 
ment of  the  jury  under  the  evidence,  and  an  bistruction  in  such  a  case 
telling  the  jury  that  if  they  find  the  defendant  guilty  they  should  con- 
sider certain  stated  elements  of  damage,  if  proved,  and  assess  the  amount 
at  *'  such  sum  as  in  their  judgment  will  compensate,"  etc.,  is  not  open 
to  the  objection  that  the  plaintiff  is  only  entitled  to  recover  such  dam- 
ages as  the  evidence  warrants. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circnit 
Ck)urt  of  Sangamon  County;  the  Hon.  James  A.  Creighton,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1896.  Afilrmed. 
Opinion  filed  June  16,  1897. 
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AViLsoN  &  Warren  and  Palmer,  Shutt,  Drennak  & 
Lester,  attorneys  for  appellant. 

£.  R  BoNB  and  Orendorff  &  Patton,  attorneys  for  appel- 
lee. 

Mr.  JuBncB  Pleasants  deuyered  the  opinion  of  the 
Court. 

This  was  an  action  on  the  case  for  personal  injury,  brought 
by  appellee.  The  trial  on  the  general  issue  resulted  in  a 
verdict  for  $2,441  damages.  Whereupon  defendant  entered 
its  motion  to  suspend  further  proceedings  in  the  case,  and 
for  leave  to  file  a  plea  of  misnomer  of  plaintiff,  and  to  with- 
draw the  plea  of  the  general  issue  for  that  purpose — which 
was  denied,  as  was  also  its  motion  for  a  new  trial — ^and  judg- 
ment was  rendered  on  the  verdict.  From  that  judgment 
this  appeal  was  taken. 

Plaintiff  and  her  brother-in-law,  John  Hoeffner,  were  the 
only  witnesses  who  claimed  to  know  how  the  alleged  injury 
was  caused.  According  to  their  testimony,  on  the  evening 
of  September  27, 1895,  they  together  attended  a  show  then 
on  exhibition  at  the  Springfield  Fair  Grounds.  About  half 
past  nine  o'clock  they  there  took  an  open  trailer,  following 
and  attached  to  a  closed  car  of  tho  defendant  company, 
used  as  a  motor,  to  return.  When  the  conductor  came  to 
take  up  their  fare  she  distinctly  notified  him  that  she  wished 
to  get  off  at  the  crossing  of  Ninth  and  Eeynolds  streets, 
and  requested  him  to  stop  the  car  there  to  enable  her  to  do 
so;  and  again,  when  about  four  blocks  from  that  crossing 
he  asked  her  where  it  was  she  had  said  she  would  get  off, 
she  told  him  ''Ninth  and  Reynolds."  On  reaching  the 
crossing  they  slowed  up  and  her  brother-in-law  got  off  on 
the  north  side  of  the  street.  As  the  car  continued  to  slovv 
she  arose  and  prepared  to  alight  promptly  when  it  should 
stop  on  the  south  side. 

She  stood  with  one  foot  in  the  car  and  the  other  on  the 
foot-board  holding  on  to  the  brass  arm  of  the  seat  as  it 
seemed  about  to  stop  and  she  was  about  to  alight,  when, 
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without  stopping,  it  started  forward  with  a  sudden  and 
violent  jerk,  breaking  her  hold,  throwing  her  off  upon 
her  back,  and  so  causing  the  injuries  complained  of,  the 
most  serious  of  which  appears  to  have  been  to  the  spine. 
Her  brother-in-law  went  to  her  and  asked  if  she  was  hurt, 
to  which,  over  objection,  she  answered  simply  "yes."  It 
was  with  great  difficulty  that  she  got  to  her  home — some 
four  blocks  distant — where  she  immediatelv  went  to  bed  and 
sent  for  her  family  physician,  who  came  at  about  eleven 
o'clock,  and  upon  examination  ascertained,  and  on  the  trial 
testified,  that  she  was  in  fact  seriously  hurt. 

Her  right  to  recover  was  denied  on  the  proposition  as- 
serted, that  there  was  no  proof  that  the  accident  occurred  or 
the  injury,  if  any,  was  done  on  the  line  of  defendant's  road 
or  by  the  act  of  its  servants. 

On  that  ground,  if  maintained,  it  was  of  course  unneces- 
sary to  offer  any  evidence  in  contradiction  of  plaintiff's 
allegations  of  due  care  on  her  part  or  negligence  on  that  of 
the  defendant.  Some,  however,  was  introduced,  to  prove 
an  admission  by  her  soon  after  the  accident,  that  she  inten- 
tionally stepped  or  jumped  off  the  car  on  the  north  side  of 
the  cross  street  while  it  was  in  motion,  and  with  the  under- 
standing that  according  to  the  rule  and  custom  it  would 
not  stop  until  it  reached  the  south  side;  but  it  was  denied 
by  her,  and  the  jury  appears  to  have  given  the  greater  credit 
to  her  statement. 

Both  the  abstract  and  the  record  show  that  plaintiff  tes- 
tified that  on  the  occasion  in  question  she  was  a  passenger 
"  on  a  street  car  of  the  Consolidated  Street  Railway  Com- 
pany," and  John  Hoeffner,  that  he  was  a  passenger  "  on  a 
street  car  of  the  Springfield  Consolidated  Railway."  She 
omitted  the  word  "  Springfield,"  which  is  the  first,  and  he 
the  word  "  Company,"  which  is  the  last  in  the  name  of  the 
defendant. 

In  the  statement  of  facts  contained  in  the  argument  for 
appellant,  it  is  said,  after  giving  the  name  in  full,  that  she 
testified  that  she  and  her  brother-in-law  boarded  an  open 
trailer  of  the  "  street  railway,"  and  that  he  "  testified  the 
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same  as  plaintiff  as  to  the  boarding  of  the  car; "  and  no 
other  fact  or  reason  is  stated  for  the  claim  that  there  was 
no  proof  that  the  accident,  if  any,  occnrred  on  defendant's 
line.  The  witnesses  named  testified  alike  that  they  were 
together  on  the  same  car;  that  it  was  a  street  car,  and  on 
the  line  that  crossed  Beynolds  by  Kinth  street.  That  ap- 
pellant's cars,  on  the  night  of  September  27, 1895,  were  run- 
ning with  open  trailers  on  that  line,  was  fully  proved  and 
conceded.  These  facts,  with  the  name  as  stated,  were  suf- 
ficient, notwithstanding  the  omissions  in  the  latter,  to  iden- 
tify the  defendant.  Board  of  Education  v.  Greenebaum,  39 
111.  6U;  Chadsey  v.  McCreerv,  27  Id.  253;  O'Connell  v. 
Lamb,  63  111.  App.  652.  In  view  of  this  evidence  the  court 
properly  refused  to  instruct  the  jury  absolutely  to  find  for 
the  defendant. 

It  is  said  that  defendant  produced  all  of  the  conductors 
who  served  open  trailer  cars  upon  the  Fair  Ground  line  on 
the  night  in  question,  and  that  neither  the  plaintiff  nor  her 
brother-in-law  was  able  to  recognize  amon^  them  the  one 
who  served  on  their  car  at  the  time  of  the  alleged  accident; 
and  that  each  of  those  conductors  testified  that  no  such  ac- 
cident occnrred  on  the  car  he  ^served,  so  far  as  he  knew. 
Their  proper  place  on  the  car  was  generally  the  rear  plat- 
form, and  they  occupied  it  except  when  duty,  in  collecting 
fares  and  assisting  at  the  brake,  called  them  forward;  and 
there  were  two  arc  lights  at  the  crossing. 

Before  these  conductors  were  introduced,  plaintiff  and 
Hoeffner  had  stated  that  they  could  not  give  any  particu- 
lar description  of  the  one  on  their  car,  nor  be  able  to 
recognize  him,  because  they  had  no  occasion  to  notice  and 
did  not  notice  him  particularly  at  the  time.  More  than 
four  months  had  elapsed  since  they  saw  him.  Hoeffner  was 
not  then  a  resident  of  the  city.  They  merely  observed, 
according  to  their  recollection,  that  he  was  rather  a  short 
man  and  wore  a  conductor's  uniform.  When  lined  up  in 
court  we  may  presume  that  they  were  bareheaded  and  in 
common  but  various  styles  of  clothing.  The  inability  of 
the  witnesses  under  the  circumstances  to  pick  him  out  of  a 
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dozen  or  more,  if  he  was  among  them^  would  hardly  tend  to 
discredit  their  testimony  as  to  the  principal  facts,  in  respect 
to  which  their  senses  could  not  have   been  deceived  nor  • 
their  memory  at  fault. 

The  evidence,  however,  does  not  make  it  clear  that  he 
was  among  them,  but  rather  that  one  or  more  of  those  on 
the  service  that  night  were  not  produced.  If  he  was  pres- 
ent and  testified  that  no  such  accident  occurred  on  his  car 
to  his  knowledge,  the  jury  might  well  have  believed  from 
the  evidence  that  it  nevertheless  did  occur,  and  substan- 
tially as  charged,  though  without  his  knowledge.  For  if« 
as  the  uncontradicted  evidence  is,  the  car  was  slowing  from 
the  north  to  the  south  side  of  Eeynolds  street,  as  it  would 
if  a  lady  passenger  was  to  get  off  there,  and  when  at  its 
slowest,  a  few  feet  south  of  the  south  sidewalk,  it  suddenly 
started  with  a  violent  jerk,  the  inference  from  the  testimony  . 
of  the  conductors  would  be  that  during  all  that  time  he  was 
on  the  forward  platform  operating  the  brake  that  slowed 
it,  and  that  the  start  and  jerk  instantly  followed  his  letting 
it  off;  so  that  at  the  moment  of  such  an  accident  at  the 
middle  or  back  part  of  the  car  caused  by  that  jerk,  he  was 
where  he  naturally  would  not  have  seen  it,  and  so  occu- 
pied that  he  probably  could  not.  From  that  moment  he 
was  carried  with  increased  and  increasing  speed  away  from 
the  scene  of  its  occurrence.  It  further  appears  without 
contradiction  that  Hoeffner,  on  getting  out  on  the  north 
side  of  the  street,  followed  the  slowing  car,  and  though  not 
more  than  ten  feet  from  the  plaintiff  when  she  was  thrown 
out,  she  was  standing  up  when  he  got  to  her.  Had  the 
conductor  returning  to  his  place  seen  and  recognized  her 
as  the  lady  who  was  to  get  off  at  Ninth  and  Keynolds,  he 
would  have  supposed  she  had  gotten  off  safely  and  so  given 
no  further  thought  to  the  matter. 

Nobody  contradicted  the  evidence  that  she  went  to  the 
Springfield  Fair  Grounds,  on  the  evening  in  question,  a 
healthy,  strong  and  active  woman,  about  thirty-six  years  of 
age.  The  distance  was  too  far  to  walk.  Residing  on  East 
Reynolds  street,  about  four  blocks  from  Ninth,  appellant's 
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line  of  street  cars  was  the  one  most  convenient  for  her  pur- 
pose. On  her  return  she  arrived  at  the  Keynolds  crossing 
about  ten  o'clock.  When  she  left  it  there  she  was  still 
sound  and  well.  In  leaving  it  she  fell  upon  her  back,  and 
though  able  to  get  upon  her  feet  almost  instantly,  appeared 
unable  even  with  assistance  to  walk  the  short  distance  to 
her  home.  Hoeif  ner  said  he  had  almost  literally  to  drag 
her,  and  it  was  with  great  difficulty  that  he  got  her 
home.  There  she  immediately  went  to  bed.  Her  physi- 
cian, having  been  called  by  telephone,  came  at  about  eleven 
o^clock.  He  found  her  in  bed  complaining  of  pain  in  her 
hand,  stomach  and  back,  with  tingling  or  numbness  in  the 
extremities,  and  apparently  suffering  so  intensely  that  he 
administered  morphine  twice  by  hypodermic  injection,  and 

remained  with  her  three  hours.     In- the  forenoon  of  the 

* 

following  day  he  called  again  and  found  her  still  in  bed 
and  suffering  from  pain«  though  not  so  much,  being  under 
the  influence  of  opiates.  She  complained  of  her  back  and 
had  told  him  of  her  fall,  to  which  she  attributed  the  pain 
there.  Upon  examination  he  found  two  black  and  blue 
spots  on  the  lower  part,  a  little  to  the  left  of  the  spinal 
column.  He  saw  her  at  her  house  afterward  on  October  3d, 
10th,  31st,  and  November  4th — six  visits — and  from  time  to 
time  at  his  office  thereafter  until  January  18,  1S96,  when 
he  made  his  last  prescription  for  her. 

Under  his  treatment  there  was  some  improvement  as  to 
the  pain,  generally,  though  at  times  it  recurred  with  much 
severity,  and  if  there  was  any  in  the  condition  of  the  spinal 
chord,  it  was  slight  and  very  slow.  She  was  bed-fast  for 
about  ten  days,  and  thereafter  up  and  down,  according  to 
the  degree  of  her  pain  in  moving  about  or  sitting  up.  On 
January  18th,  because  the  irritation  had  not  yielded  to  the 
treatment  with  belladonna,  ergot,  and  some  bromides,  fol- 
lowed by  tonics  of  quinine,  iron  and  strychnia,  he  advised 
a  fly-blister  for  the  two  points  in  the  spine  that  were  espe. 
cially  sensitive  and  painful,  and  in  case  they  failed  to  help 
her,  the  use  of  the  electric  battery.  He  had  no  doubt  she 
was  suffering  from  spinal  injury  caused  by  the  shock  of 
her  falL 
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A  few  days  before  the  trial,  which  was  on  January  30, 
1S96,  she  consulted  another  physician,  Dr.  Walter  Evan,  of 
fourteen  years'  practice,  who,  upon  examination  by  pres- 
sure and  by  standing  her  with  her  feet  together  and  her 
eyes  closed  (which  discovered  what  he  called  a  lack  of 
co-ordination,  indicating  nervous  disturbance),  concluded 
that  there  was  spinal  trouble,  but  as  he  had  only  her  state- 
ment in  addition  to  these  tests,  was  unable  to  say  positively 
whether  it  was  simply  irritation,  which  would  disappear  in 
time,  or  inflammation  of  the  chord,  tending  to  increase  and 
to  produce  atrophy  of  the  muscles  and  result  in  total  disa- 
bility. She  showed  excessive  sensitiveness  at  several  points 
along  the  column,  and  complained  of  tingling  and  numb- 
ness in  her  hands  and  feet. 

These  symptoms,  so  long  continued,  with  so  little  abate- 
ment under  active  treatment,  and  the  testimony  of  the 
plaintiff,  her  step-daughter  and  neighbors  as  to  her  condi- 
tion, afford  reasonable  ground  for  apprehension  that  she  is 
to  be  a  lifelong  sufferer  from  physical  disability  and  severe 
pain. 

In  the  evidence  relating  to  the  cause  and  manner  of  her 
injury,  there  can  hardly  be  said  to  have  been  any  conflict, 
and  the  verdict  was,  in  our  judgment,  so  clearly  warranted 
by  it,  that  any  error  of  the  court  sufficient  to  require  a 
reversal  of  the  judgment  must  have  been  very  extraordi- 
nary. We  discover  in  the  record  none  that  was  at  all  sub- 
stantial. 

It  is  said  the  court,  after  trial  and  verdict  on  the  general 
issue,  should  have  stayed  the  proceedings  and  allowed  the 
defendant  to  withdiaw  that  plea  and  interpose  a  plea  of 
misnomer  of  plaintiff.  Of  course  counsel  knew  and  admit 
here  that  this  would  have  been  a  novelty  in  practice,  but 
insist  that  it  would  have  been  justified  and  should  have 
been  allowed  under  the  peculiar  facts  in  this  case.  Yet  the 
affidavits  filed  in  support  of  the  motion  disclose  and  allege 
facts  whidi  the  court  could  see  were  a  sufficient  answer  to 
the  plea  offered.  Upon  those  affidavits,  the  motion  would 
have  been  entitled  to  no  favor  if  it  had  been  made  withia 
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aa  hour  after  the  general  issue  was  filed.  After  trial  and 
verdict  on  that  plea,  it  was  not  only  against  the  rule,  hut 
absolutely  without  a  precedent. 

Again,  it  is  said  the  court  erred  in  admitting  plaintiff's 
answer  to  Hoeffner's  question,  which  was,  whether  she  was 
hurt.  It  was  asked  on  the  spot  and  almost  at  the  instant 
of  her  fall.  The  court  said  she  might  answer  generally, 
limiting  her  to  the  question,  and  forbidding  all  particulars; 
and  her  answer  was  in  one  word,  "  yes." 

It  imputed  no  negligence  to  the  defendant  and  was  not 
"  a  history  or  part  of  a  history  of  a  completed  past  affair," 
but  a  statement  of  an  existing  fax;t.  She  was  a  witness  on 
the  trial  and  subjected  to  an  exhaustive  cross-examination 
as  to  how  it  occurred.  That  she  was  in  fact  hurt  was  oth- 
erwise abundantly  proved,  and  her  simple  statement  of  it 
without  the  connections  otherwise  fully  and  properly  made, 
being  entirely  useless  and  harmless  as  evidence,  does  not 
seem  to  be  within  the  rule  cited  from  Chicago  W.  D.  Ry. 
Co.  V.  Becker,  128  111.  545,  and  repeated  in  Ohio  &  M.  Ey. 
Co.  V.  CuUison,  40  111.  App.  72. 

Complaint  is  made  of  the  first  instruction  given  for  plaint- 
iff on  the  general  ground  that  it  summarizes  the  evidence 
on  one  side,  omitting  that  of  the  other  and  wholly  ignor- 
ing the  theory  of  the  defense;  and  was  therefore  such  as 
was  clearly  condemned  in  Pennsylvania  Co.  v.  Stoelke, 
Adm'r,  104  111.  205. 

We  think  the  rule  as  stated  in  that  case  (with  somewhat 
less  of  clearness  and  discrimination  than  is  desirable)  does  not 
apply  here.  The  instruction  in  this  case  was  quite  lengthy 
and  need  not  be  copied.  It  does  not  refer  to  any  witness  or 
evidence  particularly,  but  embodies  conclusions  ''from  all 
the  evidence,"  which  are  hypothetically  set  forth  and  include 
every  element  of  the  case  alleged  in  the  declaration  and 
entitling  her  to  a  recovery.  Such  a  summary  did  not  ignore 
any  antagonistic  theory,  fact  or  evidence,  but  hypothetic- 
ally  and  necessarily  negatived  them.  The  theory' of  the 
defense  here  was  that  plaintiff  was  not  injured  on  a  car  or 
by  the  act  of  any  servant  of  the  defendant.    An  instruo- 
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tion  that  if  the  jury  believed  from  all  the  evidence  that 
plaintiff  at  the  time  of  the  injury  was  a  passenger  on  a  car 
of  the  defendant  (with  other  facts  required  to  make  out  her 
case  as  alleged),  they  should  find  the  issue  for  her,  unless 
they  further  believed  from  all  the  evidence  that  at  that  time 
she  was  not  on  a  car  of  the  defendant,  would  be  an  absurd- 
ity. This  general  objection  to  the  form  used  is  therefore 
groundless.  City  of  Chicago  v.  Schmidt,  AdmV,  107  111. 
186;  T.  H.  &  I.  R.  E.  Co.  v.  Eggmann,  159  Id.  550. 

Other  objections  of  different  parts  or  phrases  of  the 
instruction  are  briefly  stated  but  not  argued,  and  we  do  not 
regard  them  as  of  sufficient  importance  or  plausibility  to 
discuss. 

The  fourth  instruction  for  plaintiff  tells  the  jury  that  if 
they  find  the  defendant  guilty  they  should  consider  certain 
elements  of  damage  stated,  if  proved,  and  assess  the  amount 
^^  in  such  sum  as  in  their  judgment  will  compensate  the 
plaintiff  for  such  injury,  pain  and  suffering;"  and  the 
objection  thereto  is  that  she  is  only  entitled  to  recover  ^'  such 
damages  as  the  evidence  warrants." 

This  is  a  case  for  actual  and  not  merely  nominal  damages, 
and  we  think  the  " evidence  warrants"  such  as  are  fairly 
compensatory,  which,  because  not  susceptible  of  exact  proof, 
must  be  left  to  the  judgment  of  the  jury,  upon  that  evi- 
dence. 

Perceiving  no  substantial  error  in  the  record,  the  judg- 
ment of  the  Circuit  Court  will  be  affirmed. 


Henry  Hackemack  and  Raythe  Nagel  v.  Anton  Wiebrock. 

1.  Refx)rmation— 0/  Promissory  Notes—Mistajces  of  Law.— -Where 
in  the  execution  of  a  promissory  note  there  is  a  mutual  though  differing 
mistake  of  the  law,  but  a  like  knowledge  of  the  facts  and  a  like  intent 
to  have  the  note  as  it  is.  it  will  not  be  reformed  in  equity  but  must 
have  its  actual  legal  effect. 

2.  Decrees— ^4  MisUtke  Held  to  Furnish  no  Oroiind  for  Complaint, 
— ^The  decree  in  a  foreclosure  suit  found  that  the  defendants  were  per- 
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sonally  liable  oa  "  said  note  described  in  said  mortgage,'*  though  the 
only  note  produced  in  evidence  or  claimed  to  be  the  ground  of  their 
liability  was  materially  di£Perent  from  that  described  in  the  mortgage. 
j5eM,  from  a  consideration  of  other  language  in  the  decree  and  the 
circumstances  in  evidence,  that  the  phrase  was  inadvertently  used  that 
the  note  intended  was  the  note  introduced  in  evidence  under  the  bill, 
and  that  the  mistake  furnished  no  ground  for  complaint. 

Blllf  to  foreclose  a  mortgage  and  cross-bill  to  correct  a  note.  Appeal 
from  the  Circuit  Court  of  Hancock  County;  the  Hon.  Charles  J.  ScHO- 
FiSLD,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896. 
AfBbrmed.    Opinion  filed  June  16, 1897. 

D.  Mack  &  Son,  attorneys  for  appellants. 

Shabp  &  Bebbt  Bbothsbs,  attorneys  for  appellee. 

Mb.  Justiob  Plbasants  deliyebed  thb  opinion  of  the 

COUET. 

Appellee  filed  his  bill  herein  against  the  Eagle  Butter  and 
Cheese  Company  and  appellants,  to  foreclose  a  mortgage 
for  $1,500,  which  was  execated  by  the  company  as  party  of 
the  first  part  and  after  reciting  the  indebtedness  to  appellee, 
party  of  the  second  part,  as  "  secured  to  be  paid  by  its  one 
certain  promissory  note  of  even  date  herewith  for  said  sum 
of  $1,500,  payable  to  the  said  party  of  the  second  part,  one 
year  after  date,"  and  describing  the  mortgaged  premises, 
further  sets  forth  that  it  was  given  in  accordance  with  the 
resolution  of  the  directors,  of  December  1, 1892,  as  follows : 
"  Resolved,  that  in  accordance  with  a  resolution  of  the 
stockholders,  the  president  and  secretary  of  this  company 
borrow  the  sum  of  $1,500,  on  one  year's  time,  and  that  they 
execute  note  and  mortgage  on  the  real  estate  of  the  com- 
pany to  secure  the  same,  at  a  rate  of  interest  not  exceeding 
six  per  cent,  and  that  they  attach  the  seal  of  said  company 
to  said  note  and  mortgage." 

The  folio  wing  is  a  copy  of  the  note,  also  filed  as  an  exhibit 
with  the  bill: 

''  $1,500.  Decembeb  3,  1892. 

One  year  after  date  we  promise  to  pay  to  the  order  of 
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Anton  Wierbrock  fifteen  hundred  dollars  at  six  per  cent 

interest,  value  received* 

Heney  Hackemack,  Pres. 

Raythe  Nagel,  Sec'y." 

None  of  the  original  defendants  appearing,  a  decree  was 
entered  on  default  and  bill  taken  as  confessed,  but  after- 
ward set  aside  on  motion  and  affidavit  of  appellants,  who 
thereupon  filed  their  answer  denying  their  individual  liabil- 
ity for  the  mortgage  debt,  and  also  a  cross-bill  to  reform 
the  note  so  as  to  make  it  the  note  of  the  company.  Issues 
being  made  up  on  the  bill  and  cross-bill,  they  were  referred 
to  the  master  to  take  and  report  the  proofs  and  his  conclu- 
sions therefrom;  and  on  final  hearing  upon  the  pleadings 
and  report  a  decree  was  entered  finding,  among  other  things, 
that  the  allegations  of  the  cross- bill  were  not  support-ed,  and 
that  the  complainants  therein  were  and  each  of  them  was 
personally  liable  on  the  "said  note  described  in  said  mort- 
gage," and  ordering  that  in  default  of  payment  of  the  mort- 
gage debt  Avithin  the  time  limited  therefor,  the  premises 
should  be  sold,  and  for  any  deficiency  of  the  proceeds  to  be 
reported  by  the  master,  execution  for  the  amount  should  go 
against  the  appellants  individually,  and  dismissing  the  cross- 
bill. From  that  decree  the  complainants  in  said  cross-bill, 
Hackemack  &  Nagel,  took  this  appeal.  * 

Upon  the  record  here  the  only  question  is  one  of  fact  on  the 
allegations  of  the  cross-bill  that  appellee  agreed  to  lend  the 
money  to  the  company  upon  its  note  and  mortgage  security 
only,  that  all  the  parties  intended  the  note  in  question  to  be 
and  understood  it  was  the  note  of  the  company,  and  that 
the  mistake,  by  which  it  was  made  that  of  appellant's  indi- 
vidually, was  the  mistake  of  the  scrivener  who  drew  it, 
which  were  denied  by  appellee's  answer.  Upon  that  issue 
the  burden  of  proof  was  upon  appellants. 

The  creamery  and  appurtenant  land,  which  are  the  mort- 
gaged premises,  are  situate  at  or  near  Sutter,  in  Hancock 
county.  Appellee — a  farmer  residing  in  the  neighborhood — 
is  a  German,  who  understands  the  English  language  imper- 
fectly, and  is  over  eighty-five  years  of  age. 
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While  Hackemack  went  alone  to  Carthage,  where  the 
mortgaged  was  prepared  by  counsel,  Nagel  went  to  see 
appellee  about  making  the  loan;  and  it  is  admitted  that  in 
the  interview  on  that  occasion  the  old  man  expressed  a 
decided  unwillingness  to  lend  the  money  to  the  company 
without  security  in  addition  to  its  mortgage,  and  no  under- 
standing appears  to  have  been  then  reached.  Upon  the 
return  of  Hackemack,  however,  appellants  and  appellee 
went  together  to  Tioga  to  have  the  mortgage  acknowledged 
before  I.  L.  Weiler,  a  notary  public*  residing  there.  When 
the  instrument  was  produced  appellee  asked  '^  where  are 
your  wives?*'  showing  his  ignorance  of  the  character  of 
the  proposed  transaction.  Appellants  attempted  to  explain 
that  it  was  a  mortgage  of  the  corporation,  and  sufficiently 
executed  by  them  as  president  and  secretary  without  their 
wives.  When  he  came  to  understand  that  he  told  them  he 
was  an  old  man  and  had  no  use  for  the  creamery;  that  he 
would  not  lend  his  money  upon  that  security  alone,  but  that 
he  knew  them  and  they  were  good  enough.  They  then  told 
him  that  all  tho  stockholders  would  be  liable  as  well  as  the 
company  in  its  corporate  capacity;  that  they  were  stock- 
holders of  the  company,  and  named  a  half  dozen  others  who 
were  stockholders,  with  some,  if  not  all,  of  whom  and  their 
pecuniary  responsibility  he  was  acquainted.  Seeming  slow 
to  understand  their  meaning  as  expressed  in  English  they 
got  the  notary  to  explain  it  in  German,  which  he  says  he 
fully  did,  and  also  thus  expressed  his  own  idea  of  the  law  as 
in  accord  with  theirs.  Appellee  again  said,  in  substance,  that 
with  appellants  on  the  note,  together  with  the  company's 
mortgage  he  would  be  satisfied,  but  as  we  understand  the 
testimony  he  did  not  agree  or  intend  to  accept  the  company's 
note  and  mortgage  alone.  Whatever  may  seem  to  be  the 
conflict  between  particular  expressions  of  the  parties  in  the 
course  of  the  talk,  as  a  whole  it  leaves  upon  our  minds  a 
clear  impression  that  while  appellants  intended  the  note  to 
be  a  company  note,  and  supposed  the  appellee  so  understood, 
he  expected  and  intended  it  to  be,  and  understood  it  was 
such  as  would  bind  them  and  each  of  them  personally.    The 
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mistake  in  the  form  of  it  as  drawn  was  a  mistake,  not  of 
fact,  but  of  law.  The  notary  testified  that  he  was  directed 
by  appellants  to  make  it  accord  with  the  mortgage,  and 
supposed  he  did  so  by  putting  the  abbreviations  ^  Pres.  and 
"  Sec'y/'  respectively,  where  they  appear.  His  understand- 
ing of  the  law  was  that  these  made  it  a  note  of  the  company. 
Appellants,  with  full  knowledge  of  what  he  had  done, 
accepted  and  signed  it  as  just  what  they  intended,  but  with 
the  belief  that  as  a  note  it  bound  only  jbhe  company,  though 
they  also  would  be  personally  liable  as  stockholders.  Appel- 
lee received  it  as  just  what  he  intended,  but  with  the  belief 
that  as  a  note  it  bound  both  the  company  and  the  appel- 
lants. He  could  hardly  have  failed  to  understand  from  the 
clear  and  repeated  statements  of  appellants  and  the  notary 
that  they  supposed  every  stockholder  would  be  individually 
liable  as  such  for  the  debt  of  the  company,  whether  they  so 
signed  the  note  or  not,  but  he  was  confident  that  however 
that  might  be  appellants  would  certainly  be  so  liable  on  the 
note  as  signed,  and  with  that  he  was  satisfied.  Otherwise 
he  would  not  have  made  the  loan.  Thus  there  was  a  mutual 
though  differing  mistake  of  the  law,  but  a  like  knowledge 
of  the  fact,  and  a  like  intent  to  have  the  note  as  it  was.  It 
must  therefore  have  its  actual  legal  effect. 

Evidence  was  introduced  to  impeach  appellee  and  his 
son  by  showing  statements  by  them  out  of  court  inconsistent 
with  their  testimony,  but  like  the  master  we  think  it  of 
little  importance,  since  the  conclusions  of  fact  as  above 
stated,  and  found  by  the  master  and  the  court,  seem  to  be 
sustained  by  that  of  appellants  themselves  and  of  the  notary, 
as  well  as  of  appellee  and  his  son. 

Much  is  said  also  of  the  finding  recited  in  the  decree,  that 
appellants  were  personally  liable  on  ^'  said  note  described 
in  said  mortgage,'^  though  the  only  note  produced  in  evi- 
dence or  claimed  to  be  the  ground  of  their  liability  herein, 
is  not  such  as  is  described  in  the  mortgage,  but  in  law  is 
materially  different 

The  bill  alleged  the  indebtedness  as  of  the  company  and 
the  appellants,  and  that  to  evidence  and  secure  it  appellants 
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made  and  delivered  the  note,  a  copy  of  \yhich  is  filed  there- 
with as  an  exhibit,  and  the  company  who  executed  the  mort- 
gage also  made  an  exhibit  On  making  the  order  setting 
aside  the  decree  first  entered  by  default  of  aU  the  defendants 
aod  letting  in  the  appellants  here  to  answer  and  file  their 
cross-bill,  they  stipulated  in  open  court  that  they  would  make 
no  objection  to  the  jurisdiction  of  the  court  to  render  a 
decree  against  them  for  any  balance  due  on  said  mortgage 
and  note  after  the  application  of  the  proceeds  of  the  sale, 
provided  the  proof  taken  should  show  they  were  personally 
liable,  and  they  should  be  permitted  to  offer  on  the  hearing 
before  the  master  any  evidence  tending  to  show  that  in 
equity  they  were  not  "  liable  to  pay  said  note,  or  to  reform 
said  note  on  account  of  mistake  in  the  form,  substance  or 
execution  thereof,"  the  meaning  of  which  we  fail  to  per- 
ceive unless  it  was  that  they  would  take  no  appeal  from  a 
personal  decree  against  them  for  the  balance  mentioned. 

But  whatever  may  have  been  intended  by  it  the  phrase 
qnoted  was  inadvertently  used,  and  the  note  intended  was 
the'note  set  forth  as  an  exhibit  and  introduced  in  evidence 
under  the  bill,  as  is  manifest  from  other  language  in  the 
decree  and  the  circumstances  shown.  No  other  appears  in 
the  case.  The  master  found  and  reported  that "  the  note 
in  question  "  is  the  individual  note  of  appellants;  that  the 
mortgage  was  executed  to  ''  secure  the  payment  of  said 
note; "  that  "  it  was  drafted  before  the  note  was  given,  but 
was  present  and  considered,  and  also  signed  and  acknowl- 
edged at  the  time  the  note  was  made."  The  court  approved 
the  report,  and  in  another  part  of  the  decree,  in  speaking 
of  appellants,  used  the  language  '^  whom  the  court  finds  are 
personally  liable  for  the  debt  secured  by  the  said  mortgage." 

The  money  was  loaned  on  the  security  of  the  two  instru- 
ments, and  the  decree  gives  them  no  more  or  other  than 
their  proper  effect.    It  will  therefore  be  affirmed* 
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1 .  Interest-— -4Ztot«wjcc  of  on  Settlement  of  Partnership  Accounts.  — 
The  general  rule  is  that  interest  is  not  allowable  on  the  settlement  of 
partnership  accounts,  and  the  exception  is  where  there  has  been  an 
unreasonable  delay  in  making  settlement  or  improper  use  of  the  part- 
nership funds  by  the  partner  sought  to  be  charged. 

2.  Partnership— F/ndinflf  as  to  Certain  Articles  on  an  Accounting 
Sustained. — ^In  a  suit  for  the  settlement  of  a  partnership  the  original 
price  of  certain  furniture  and  fixtures  was  shown,  but  there  was  no  evi- 
dence of  their  value  at  the  time  the  partnership  was  dissolved  or  the 
testimony  taken,  or  that  the  defendant  in  whose  possession  they  were 
left  had  ever  used  them  wrongfully.  Nineteen  years  elapsed  after  the 
articles  were  purchased  before  the  masters  report  and  final  decree. 
Held  that  it  might  reasonably  be  inferred  that  the  articles  were  of  no 
value,  or  if  of  any,  that  it  would  be  inequitable  under  the  circumstances 
to  charge  it  to  the  defendant. 

8.  Costs— Jn  Chancery  Proceedings  are  in  the  Discretion  of  the  Chan' 
ceUor. — ^The  apportionment  of  costs  in  a  suit  in  equity  is  a  matter  within 
the  discretion  of  the  chancellor,  and  in  this  case,  considering  the  fact 
that  the  litigation  was  caused  by  the  fault  of  the  appellant,  and  that  he 
failed  to  a  large  extent  as  to  his  claim,  the  court  is  not  prepared  to  say 
that  the  order  in  regard  to  costs  was  an  abuse  of  that  discretion. 

Bill,  to  settle  a  partnership.  Error  to  the  Circuit  Court  of  De  Witt 
Caunty;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  1896.    Affirmed.    Opinion  filed  June  16,  1897. 

Moore,  Warner  &  Lbmon,  attorneys  for  plaintiff  in 
error. 

George  K.  Ingham,  attorney  for  defendant  in  error. 

Mr.  Justice  Pleasants  delivered  the  opinion  of  the 
Court. 

The  parties,  with  one  Milmine,  were  copartners  in  a 
general  country  store,  under  the  firm  name  of  Milmine  & 
Inman,  at  Kenney,  in  the  county  of  DeWitt,  from  March  1, 
1877,  to  February  28,  1878,  when  Milmine  withdrew,  and 
on  March  1,  1878,  a  copartnership  between  Randolph  & 
Inman  was  formed  and  continued  the  business  until  March 
4,  1879,  when  it  was  dissolved. 
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On  August  12, 1887,  the  plaintiff  in.  error  filed  the  bill 
herein  to  dissolve  a  partnership  alleged  to  be  then  existing 
and  to  settle  the  matters  between  these  parties  arising  out 
of  it. 

The  answer  denied  the  existence  of  any  such  partnership 
since  March,  1879,  and  set  up  the  statute  of  limitations  as  a 
bar  to  the  relief  asked.  Complainant,  by  amendment  to  the 
bill,  alleged  that  defendant  had,  within  five  years  before  it 
was  filed,  promised  to  settle  up  all  partnership  business 
between  them  done  before  March  4,  1 879,  and  pay  what- 
ever balance  should  be  found  against  him  on  such  settle- 
ment. On  the  hearing  the  Circuit  Court  found  against  the 
complainant  on  that  issue  and  dismissed  the  bill;  but  this 
court  on  November  23,  1889,  reversed  that  decree  and 
remanded  the  cause  with  direction  "  to  proceed  to  an  adjust- 
ment and  settlement  of  the  rights  of  the  parties  in  refer- 
ence to  the  partnership  relations  which  terminated  on  the 
4th  of  March,  A.  D.  1879."    32  111.  App.  24t). 

It  was  thereupon  referred  to  the  master  to* take  and 
report  the  proofs  and  state  the  account.  He  employed  an 
expert  to  assist  him  in  stating  the  account,  took  the  proofs 
and  made  his  report  on  October  9,  1895,  and  on  final  hear- 
ing, upon  exceptions  thereto,- a  decree  was  made  on  the  next 
following  di^y,  finding  due  to  the  complainant  a  balance  of 
$3,112.85;  but  he  is  not  satisfied  with  that  amount  and  has 
brought  the  record  here  upon  a  writ  of  error. 

It  contains  «546  pages,  and  the  abstract  153.  But  coun- 
sel excuse  us  from  an  examination  of  such  a  mass  of  matter^ 
so  complicated,  because  the  assignments  of  error  challenge 
the  rulings  only  as  to  two  or  three  items,  said  to  be  suffi- 
ciently treated  in  their  argument. 

The  first  is  the  refusal  to  allow  to  complainant  interest 
on  the  balance  found  duo  to  him. 

In  Brownell  v.  Steere,  128  111.  209,  the  Supreme  Court 
said:  ^'The  Circuit  Court  disallowed  a  charge  against 
appellant  for  interest  and  appellee  assigns  such  disallow- 
ance as  cross-error.  We  do  not  think  there  has  been  any 
such  delay  in  accounting  or  any  sach  improper  use  of  part* 
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nership  fands  as  to  entitle  appellee  to  charge  appellant  with 
interest."  This  states  the  rule  as  it  appears  to  be  held  in 
Illinois — that  interest  is  not  allowable  on  the  settlement  of 
partnership  accounts,  and  the  exception  is  where  there  has 
been  unreasonable  delay  in  such  settlement  or  improper 
use  of  the  partnership  funds  by  the  partner  sought  to  be 
charged.  Scroggs  v.  Cunningham,  81  IlL  110;  Bobbins  v. 
La3well,  58  Id.  203.  J^or  do  we  understand  that  the  Mas- 
sachusetts cases  cited — Dunlap  v.  Watson,  124  Mass.  305, 
and  Crabtree  v.  Kandall,  133  Id.  552— materially  diflfer.  The 
fact  that  the  assets  of  a  firm  in  charge  of  a  partner  to 
wind  up  its  affairs  are  in  the  nature  of  trust  property  may 
affect  the  application  of  the  statute  of  litaiitations,  and  of 
the  rule  that  interest  is  not  ordinarily  to  be  paid  on  an 
unliquidated  debt  except  from  the  time  of  action  brought, 
but  on  what  principle  should  he  ever  be  charged  with  it 
unless  for  his  wrong  in  improperly  using  or  neglecting  to 
account  for  the  trust  fund  1 

In  this  case  the  court  below  found  there  had  been  no 
such  wrong  on  the  part  of  the  defendant,  and  the  evidence 
seems  fairly  sufficient  to  warrant  it.  This  was  a  question 
of  fact. 

The  next  assignment  of  error  insisted  on  is  that  the  court 
did  not  charge  the  defendant  with  the  value  of  certain  fix- 
tures or  furniture — stove,  pipe,  show  cases,  lamps  and 
chandeliers — belonging  to  the  firm  and  used  in  its  store. 
All  that  we  find  in  the  record  respecting  them  is  from  the 
testimony  of  the  defendant,  taken  August  18,  1890 — more 
than  thirteen  years  after  the  partnership  was  formed,  and 
over  eleven  after  it  was  dissolved.  He  stated  that  their 
original  price  was  $602.89,  but  there  was  no  evidence  of 
their  value  at  the  time  of  the  dissolution  or  at  the  time  he 
testified.  About  a  year  after  the  dissolution  he  removed 
his  stock  from  Kenney  to  Clinton.  Whether  he  then  so 
removed  these  articles  does  not  appear.  His  statement  is 
that  he  was  not  still  using  any  of  them  in  his  private 
business,  and  that  to  take  care  of  them  he  had  put  them  in 
the  cellar.    How  long  since  he  had  ceased  to  use  them  the 
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e^denoe  does  not  disclose.  Nor  does  it  show  that  he  ever 
used  them  wrongfully  as  against  the  plaintiff  in  error.  He 
was  authorized  to  continue  to  use  them  after  the  dissolution 
in  closing  up  the  affairs  of  the  firm.  He  says  the  under- 
standing was  that  when  the  jobber  creditors  should  all  be 
paid  in  full  they  would  settle  as  between  themselves;  that 
from  collections  made  he  got  them  all  paid  within  a  little 
more  than  a  year,  and  then  promptly  advised  complainant 
by  letter  of  May  21, 18S0,  of  that  fact  and  of  his  readiness 
to  settle.  The  record  contains  half  a  dozen  similar  letters 
from  him,  inviting  and  urging  a  meeting  for  settlement,  and 
running  down  to  1887.  The  failure  to  make  it  amicably 
clearly  seems  to  have  been  the  fault  of  complainant.  Nearly 
nineteen  years  elapsed' after  these  articles  began  to  be  used 
before  the  master's  report  and  the  final  decree,  promptly 
following  it,  were  made.  It  is  therefore  not  strange  that 
neither  the  master  nor  the  chancellor  took  them  into  account 
— reasonably  inferring  or  assuming  that  they  were  of  no 
vahie,  and  if  of  any,  that  it  would  not  be  equitable  under 
the  circumstances  to  charge  it  to  the  defendant. 

By  the  master's  report  the  amount  found  due  to  com- 
plainant was  $5,580.05,  which  was  reduced  by  the  court  to 
$3,112.85.  This  reduction  was  caused  in  part  by  deducting 
from  the  invoice  of  the  firm  stock  the  sum  of  $824.68  for 
goods  taken  by  Charles  C.  Randolph,  a  son  of  complainant, 
who  succeeded  him  in  the  firm  on  March  4,  1879,  but  in 
June  following  withdrew  his  stock  and  removed  to  Welling- 
ton, Kansas.    And  this  deduction,  it  is  said,  was  error. 

It  is  conceded  that  complainant  gave  or  sold  to  Charles  a 
$3,000  interest  in  the  stock,  and  that  this  amount  was  prop- 
erly deducted  from  the  invoice  as  between  complainant  and 
defendant.  But  it  appears  that  when  Charles  went  to  Wel- 
lington, he  withdrew  not  only  $3,000  worth  of  the  stock, 
but  as  Inman  claimed  and  is  not  disputed,  $824.69  in  value 
thereof  besides;  and  that  to  entitle  him  to  do  so,  his  father 
assumed  a  firm  debt  of  the  parties  hereto  to  the  bank  of 
John  Warner  &  Co.,  of  $904.30,  for  which  he  took  his  son's 
note  and  paid  the  bank  debt.  The  court  deducted  from  the 
invoice  the  sum  of  $3,824.68. 
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Now,  it  is  claimed  that  although  $3,000  was  properly  de- 
duct^, because  that  amount  was  actually  withdrawn  from 
the  stock  of  J.  H.  Eandolph  and  Drew  Inman  and  not  paid 
for  to  that  firm,  the  further  deduction  of  $824.68  was  im- 
proper, because  though  that  additional  amount  of  stock  was 
also  actually  withdrawn,  it  was  paid  for  in  effect  to  the 
firm  by  J.  H.  Eandolph. 

We  fail  to  understand  why  the  fact  that  the  firm  received 
payment  for  the  one  and  not  for  the  other  of  these  amounts, 
should  have  the  effect  so  claimed,  upon  the  statement  of  ttie 
invoice  of  stock,  whatever  it  might  have  upon  the  other 
items  in  the  statement  of  the  whole  account  between  these 
parties.  So  much  of  the  amount,  as  invoiced,  was  in  fact  so 
disposed  of  as  to  assume  a  different  form  of  debit  and  credit 
as  between  them.  It  was  no  longer  in  goods  of  the  firm, 
and  therefore  was  not  properly  so  invoiced.  If  Eandolph 
disposed  of  $3,000  worth  of  it  and  did  not  pay  it  to  the 
firm,  he  should  have  been  charged  with  the  whole  amount  as 
due  to  the  firm  for  goods  so  disposed  of,  and  credited  by 
the  firm  with  hia  interest  in  them  as  a  member  of  it.  If  he 
also  disposed  of  other  goods,  amounting  to  $824.68,  and  paid 
that  amount  for  the  firm,  he  should  have  been  charged  for 
the  goods  and  credited  for  the  payment,  leaving  no  balance 
either  way;  but  neither  amount  should  have  been  invoiced 
as  existing  goods  of  the  firm.  They  were  alike  just  as 
much  out  of  its  stock  as  if  they  had  been  destroyed  by  fire. 
We  think  the  deduction  was  proper.  Whether  the  amount 
was  or  was  not  otherwise  taken  into  the  account,  we  are 
not  advised  by  counsel.  Our  conclusion  on  this  point  is 
based  upon  their  own  statement  of  the  facts  and  quotations 
from  the  testimony  of  the  parties. 

The  last  ground  of  complaint  is  that  the  decree  charged 
the  costs  to  complainant  equally  with  the  defendant.  This 
was  a  matter  within  the  judicial  discretion  of  the  chancellor. 
Considering  that  the  litigation  was  caused  by  the  fault  of 
complainant,  and  that  he  failed  to  so  large  an  extent  as  to 
his  claim,  we  are  not  prepared  to  say  that  the  order  on  this 
point  was  an  abuse  of  that  discretion.  The  decree  will  be 
affirmed. 
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B.  B.  Cassiday  ?«  John  Ball  &  Co« 

1.  MOBTOAOES — Waiver  of  Iden.—The  supposed  waiver  by  appellees 
of  the  superior  lien  of  their  mortgage  was  purely  voluntary,  was  made 
without  knowledge  that  a  portion  of  the  mortgaged  property  had  been 
disposed  of,  and  this  court  holds  that  they  were  not  concluded  by  it, 
especially  as  they  seized  the  property  under  the  mortgage  before  the 
executions  were  levied  on  it. 

2.  Replevin—  Wlien  Demand  Is  Not  Necessary. — ^Demand  is  not  nec- 
essary to  enable  one  whose  property  has  been  taken  upon  an  execution 
agaiast  another  person,  and  is  claimed  and  held  as  his  property,  to  main- 
tain replevin  against  the  officer. 

Beplevitt.  Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  Alexander  W.  Hope,  Judge,  presiding.  Heard  in  this  court 
at  the  November  term,  1896.  Affirmed.  Opinion  filed  February  25, 
1897. 

ZiNK  &  Kinder,  attorneys  for  appellant. 
Lane  &  Cooper,  attorneys  for  appellee. 

Opinion  per  Curiam. 

Appellant,  a  constable,  levied  an  execution  on  chattel 
property,  on  which  appellees  held  a  chattel  mortgage. 

Appellees  replevied  the  property,  prevailed  on  a  hearing, 
and  the  constable  appealed. 

It  appeared  appellees  had  possession  of  the  property  when 
the  levy  was  made.  The  execution  did  not  run  against 
them. 

Demand  was  not  necessary  to  enable  him  to  maintain 
replevin.    5  Amer.  &  Eng.  Ency.  of  Law,  528  m. 

The  amended  record  filed  in  the  cause  shows  the  lien  of 
the  mortgage  had  been  lawfully  extended  by  compliance 
with  the  provisions  of  Section  4  of  an  Act  of  the  General 
Assembly,  in  force  July  1,  1891.  (3  Starr  &  Curtis  Stat., 
p.  892),  and  was  in  full  force  as  a  prior  lien  as  against  the 
executions. 

The  contention  of  appellant  was,  appellee  had  by  agree- 
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ment  waived  the  lien  of  the  mortgage  in  favor  of  the  exe- 
cution creditor;  that  appellant  had  taken  action  upon  the 
faith  of  such  waiver,  and  that  appellee  became  estopped  to 
assert  the  priority  of  his  lien  as  against  the  execution. 

The  supposed  agreement  is  alleged  to  have  arisen  out  of 
a  conversation  had  between  the  attorneys  of  appellant  con- 
stable and  John  Ball  of  the  appellee  company,  and  another 
between  said  Ball  and  the  constable. 

The  purport  of  both  were  that  the  property  mortgaged 
to  Ball  &  Co.  was  probably  worth  more  than  the  amount  of 
their  debt,  and  that  he  (Ball)  had  no  desire  to  protect  any 
of  the  judgment  debtor's  property  against  the  execution 
and  did  not  care  if  the  executions  were  levied  on  some  of 
the  property  if  enough  was  left  ,to  pay  his  debt.  Ball 
wanted  appellant  to  pay  the  amount  secured  by  the  mort- 
gage and  take  the  mortgage  but  the  proposition  was 
declined. 

After  the  conversation  had  occurred,  Ball  learned  a  por- 
tion of  the  property  included  in  his  mortgage  was  missing, 
and  at  once  took  possession  of  the  remainder  under  his 
mortgage,  and  put  same  in  the  custody  of  an  agent  ap- 
pointed by  him  to  hold  possession  thereof  for  his  firm. 

The  constable  seized  the  property  while  it  was  so  in  the 
possession  of  such  agent  of  the  appellee  firm. 

The  supposed  waiver  by  appellees,  of  the  superior  lien  of 
their  mortgage  in  favor  of  the  executions  was  purely  volun- 
tary and  was  made  without  knowledge,  a  portion  of  the 
mortgaged  property  had  been  disposed  of,  and  we  think  the 
court  correctly  ruled,  they  were  not  concluded  by  it  espe- 
cially in  view  of  the  fact  they  seized  it  under  the  mortgage 
before  the  executions  were  levied  upon  it. 

We  find  no  error  in  the  rulings  of  the  court  upon  the 
propositions  of  law. 

The  judgment  is  affirmed. 
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James  L.  Eight  and  Edward  L.  Higbt  y.  Edward  B. 

Sanner, 

1.  Assumpsit— iTor  Money  Had  and  Received-^ When  it  Will  Lie.— 
A  person  who  knowingly  receives  the  proceeds  of  property  unlawfully 
sold  by  another,  may  be  compelled  to  account  therefor  in  an  action  for 
money  had  and  received;  and  it  is  immaterial  whether  he  knew  who 
was  the  owner,  or  how  much  was  due,  or  whether  he  promised  to  pay 
the  proceeds  of  the  sale  to  the  owner. 

2.  Trialb — Objections  Waived,^  A  person  who  requests  that  a  special 
interrc^atory  be  submitted  to  the  jury,  thereby  admits  that  the  question 
involved  is  properly  before  the  jury,  and  can  not,  on  appeal,  be  heard 
to  object  to  instructions  on  the  same  question,  on  the  ground  that  there 
is  no  evidence  on  which  they  can  properly  be  based. 

Assam  psit,  for  money  had  and  received.  Appeal  from  the  County 
Coxxrt  of  Macon  County;  the  Hod.  William  L.  Hammond,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1896.  Affirmed. 
Opinion  filed  February  25,  lb07. 

Shellbt  Bsothebs,  attorneys  for  appellants;  W,  C.  Johi^s, 
of  counseL 

LeFobgeb  &  Lee,  attorneys  for  appellee, 

Mb.  Justice  Wall  delivered  the  opinion  op  the  Court. 

This  was  assumpsit  by  appellee  against  appellants.  The 
declaration  contained  the  common  counts  and  several  spe- 
cial counts,  also  an  amended  additional  count.  The  latter 
averred  that  the  plaintifiF  delivered  into  an  elevator  owned 
by  John  W.  Walker  1,791  bushels  of  corn,  worth  twenty-five 
cents  per  bushel,  which  was  stored  there  for  the  plaintiff, 
and  was  his  property;  that  defendants,  well  knowing  the 
facts,  appropriated  the  corn  to  their  own  use,  and  thereby 
became  indebted  to  the  plaintiff  for  the  value  of  the  corn, 
and  being  so  indebted,  promised  to  pay,  etc,  etc. 

The  defendants  plead  non-assumpsit,  and  the  issue  being 
tried  by  jury,  there  was  a  verdict  for  plaintiff  for  $403, 
upon  which  judgment  was  rendered^  and  the  defendants 
appealed. 
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It  appears  from  the  evidence  that  John  W.  Walker  was 
engaged  in  the  business  of  baying  and  selling  grain,  and 
that  he  had  an  elevator  in  which  he  stored  corn  belonging 
to  himself  and  corn  belonging  to  others  deposited  for 
storage.  He  charged  and  received  compensation  for  such 
storage,  but  mingled  his  corn  and  that  of  depositors  in  a 
common  mass,  so  that  when  the  depositor  called  for  his 
corn,  or  gave  an  order  to  sell  it,  the  number  of  bushels 
deposited  would  be  taken  out  of  the  elevator  and  disposed 
of  as  required  by  the  depositor.  The  appellants,  defendants 
below,  were  bankers  with  whom  "Walker  kept  an  account. 
He  was  in  the  habit  of  depositing  his  drafts  with  them  for 
grain  sold  by  him,  and  of  drawing  checks  on  them  for  grain 
purchased  and  for  other  purposes.  His  account  becoming 
largely  overdrawn,  J.  L.  Hight,  one  of  the  appellants,  urged 
him  to  make  his  balance  good,  and  asked  him  whether  he 
could  not  sell  grain  to  raise  what  he  owed  them.  Walker 
testifies  that  he  told  Hight  he  had  not  much  in  the  elevator 
that  belonged  to  him,  but  that  he  would  ship  and  sell  all, 
including  that  of  depositors,  if  they  (the  appellants)  would 
pay  the  claims  of  depositors  therefor;  and  that  while  Hight 
did  not  expressly  say  they  would  do  so,  he  told  him  to  go 
ahead,  ship  and  sell. 

Accordingly  corn  was  shipped  in  large  quantities  and 
sold,  the  drafts  therefor  being  deposited  with  appellants, 
who  collected  the  money  thereon.  The  appellee  had  at 
that  time  some  1,791  bushels  of  corn  on  store  in  the  ele- 
vator, and  there  was  a  considerable  quantity  belonging  to 
other  parties,  also  on  storage.  These  shipments  were  made 
without  consulting  the  owners  and  without  their  knowledge, 
as  we  infer  from  the  proof.  The  appellee  called  on  Walker 
for  his  corn,  and  was  informed  that  it  had  been  shipped, 
and  that  appellants  had  the  money  for  it,  and  that  they 
would,  or  at  least  should,  pay  him  the  proper  amount. 
Appellees  deny  that  they  agreed  to  pay  for  corn  of  deposit- 
ors. E.  L.  Hight,  who  was  present  at  the  time  of  the  con- 
versation referred  to  by  Walker,  corroborates  J.  L.  Hight 
in  his  version  of  it.    They  say  that  Walker  did  offer  to 
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ship  and  sell  the  corn  on  storage  if  they  would  pay  the 
owners  and  that  they  declined  to  do  so,  and  only  wished 
him  to  sell  what  belono^ed  to  him  and  giva  them  the  pro- 
ceeds. He  says  he  told  them  that  appellee  nad  com  there, 
and  they  deny  that  the  name  of  appellee  was  mentioned  in 
that  connection. 

It  is  not  to  be  doubted  that  Walker  sold  the  corn  of  his 
depositors  and  turned  the  proceeds  of  it,  or  some  of  it,  over 
to  the  appellants  by  depositing  the  drafts  with  them,  but  the 
question  in  dispute  is  whether  the  appellants  received  the 
money,  knowing  it  was  for  com  belonging  to  depositors, 
and  whether  they  did  so  with  an  understanding  that  they 
would  satisfy  the  claim  of  depositors.  There  is  no  proof 
that  they  ever  had  any  manual  control  of  the  corn,  that 
they  in  fact  handled  it  as  charged  in  the  amended  addi- 
tional count,  but  if  the  testimony  of  Walker  is  trae,  they 
received  the  proceeds  of  corn  belonging  to  sundry  deposit- 
ors, of  whom  appellee  was  one,  and  agreed  to  pay  for  it  to 
the  proper  owners,  upon  which  state  of  facts  recovery  might 
be  had  under  the  common  count  for  money  had  and 
received.  As  stated,  however,  this  is  vigorously  denied  by 
appellants.  It  is  not  easy  to  understand  why  they  should 
make  such  an  arrangement,  what  they  were  to  gain  by  it, 
and  why  they  should  incur  the  risk  of  trouble  very  likely  to 
follow,  but  it  is  not  impossible  and  it  was  a  question  for 
the  jury. 

Two  special  interrogatories  were  put  to  the  jury  at  the 
instance  of  appellants,  as  follows : 

"1.  Does  the  preponderance  of  evidence  show  that 
Hight  &  Son  took  and  received  the  com,  knowing  it 
belonged  to  Sanner  ? 

"  2.  If  the  money  from  the  sale  of  Banner's  corn  came 
into  the  hands  of  Hight  &  Son,  does  the  preponderance  of 
evidence  show  that  Hight  &  Son  at  the  time  had  notice 
that  the  money  was  the  proceeds  from  the  sale  of  Banner's 
corn  ? '' 

The  jury  answered  both  of  these  in  the  negative,  and  yet 
found  the  general  verdict  for  plaintiff. 
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It  is  urged  by  appellants  that  the  special  findings  are 
inconsistent  with,  and  mast  control  the  general  finding,  and 
that  the  judgment  should  have  been  accordingly.  Appellee 
insists  there  is  no  inconsistencv.  The  answer  to  the  first 
interrogatory  is  inconsistent  with  the  general  verdict  for 
plaintiff  upon  the  additional  count,  for  that  count,  as  well  as 
the  other  special  counts,  involves  the  proposition  that  the 
defendants  appropriated  the  corn,  knowing  it  to  be  the 
plaintiff's.  The  answer  to  the  second  is  inconsistent  with 
the  general  verdict  if  it  was  necessary  to  a  recovery  under 
the  common  count  for  money  had  and  received,  to  show 
that  defendants,  when  they  received  the  money,  knew 
whose  corn  was  thereby  represented. 

It  is  forcibly  argued  that  if  defendants  knew  Walker  was 
selling  the  corn  of  his  depositors,  which  he  had  no  right  to 
do,  and  that  the  money  was  the  proceeds  of  such  illegal 
sale,  it  is  not  material  whether  they  knew  to  whom  it 
belonged.  If  they  aided,  or  assisted,  or  co-operated  with 
Walker  in  such  an  illegal  disposition  of  the  corn,  no  matter 
whether  they  knew  who  owned  the  corn,  their  action  might 
be  regarded  as  tortious,  and  the  money  coming  to  their  hands 
by  such  means  might  be  recovered  under  the  common  count 
for  money  had  and  received.  2  Gr.  Ev.,  Sec.  120.  So  also 
if  there  was  no  wrongful  intent  by  them  or  by  Walker  if 
they  promised  him  to  pay  out  the  money  to  the  owners, 
whether  they  at  the  time  knew  who  the  owners  were  or 
not.  In  either  of  these  supposable  aspects  of  the  matter 
there  was  no  inconsistency  between  the  special  findings  and 
the  general  verdict. 

Some  complaint  is  made  of  the  ruling  of  the  court  in 
giving,  refusing  and  modifying  instructions,  but  after  a 
careful  examination  of  therii  we  think  the  law  of  the  case 
was,  on  the  whole,  fairly  presented.  Two  instructions,  the 
fifth  and  sixth,  given  at  the  instance  of  the  plaintiff,  were  not 
applicable  under  the  evidence  because  there  was  no  proof 
that  defendants  appropriated  the  corn,  but  we  think  the 
defendants  ought  not  to  urge  this  objection  when  they 
asked  the  court  to  submit  the  first  interrogatory  to  the  jury, 
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which  assumed  there  was  evidence  tending  to  show  that 
they  did  take  the  corn. 

A  careful  consideration  of  the  case  makes  it  apparent 
that  the  real  question  at  issue  was  whether  defendants 
knowingly  received  the  proceeds  of  corn  unlawfully  sold 
by  Walker.  If  they  did  it  is  immaterial  whether  they 
knew  who  were  the  owners  or  how  much  was  due  to  each, 
or  whether  they  promised  him  to  pay  over  to  the  owners. 
This  was  for  the  jury  and  we  can  not  say  the  verdict  is 
unwarranted  by  the  proof.  The  defendants  knew  that  Wal- 
ker had  but  little  corn  of  his  own  in  the  elevator,  and  yet  they 
knew  he  was  disposing  of  nearly,  if  not  quite,  all  therein. 
Although,  as  we  have  already  observed,  it  is  not  apparent 
why  they  should  have  consented  to  the  arrangement  by 
which  he  was  to  sell  and  turn  over  the  proceeds  to  them, 
they  to  pay  out  to  the  depositors,  yet  they  may  have  partic- 
ipated in  the  irregular  traT>saction  to  the  extent  of  receiv- 
ing the  money,  knowing  how  it  was  obtained,  though  not 
knowing  who  were  entitled  to  it,  which  as  we  have  seen 
would  be  suflScient  to  make  them  responsible  to  the  owners 
of  the  corn,  who  might  in  such  case  Waive  the  tort  and  sue 
in  assumpsit  for  the  proceeds. 

The  issue  for  the  jury  was  largely  dependent  upon  the 
credit  to  be  given,  the  witnesses  in  view  of  all  the  circum- 
stances in  proof.  We  do  not  feel  at  liberty  to  interfere 
with  the  conclusion  reached,  and  therefore  the  judgment 
will  be  affirmed. 


Robert  P.  Barnard  v.  Commissioners  of  Highways  of 

the  Town  of  Nokomis  et  al. 

1.  Injunctions— 7b  Bestrain  a  Threatened  Nuisance— I*roof  Re- 
quired, — Where  commissioners  of  highways  are  about  to  remove  a 
bridge  and  fiU  the  space  covered  thereby,  and  there  is  a  reasonable  doubt 
as  to  whether  such  action  wiU  prove  injurious  to  the  private  rights  of  a 
complainant  or  become  a  private  nuisance,  an  injunction  will  be  denied 
until  the  question  is  determined  by  the  actual  use  of  the  property. 
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Injauctlon. — Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  A.  W.  Hope,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1896.    AfiOrmed.    Opinion  filed  June  16,  1897. 

James  M.  TRurrr,  attorney  for  appellant. 

Wm.  M.  Todd  and  Lane  &  Coopee,  attorneys  for  appellee. 

Mb.  Justice  Wall  deliybbed  the  opinion  of  the  Court. 

This  was  a  bill  in  chancery  filed  by  appellant  to  restrain 
appellees  from  removing  a  certain  bridp^e  from  a  highway 
and  filling  the  space  covered  thereby  with  earth,  which,  as 
alleged,  would  obstruct  the  natural  flow  of  water  from  the 
land  of  appellant.  It  was  averred  that  the  natural  course 
of  drainage  was  from  the  appellant's  land  over  the  land 
traversed  by  the  highway,  and  that  the  grade,  having  been 
raised,  kept  the  water  back,  so  that  the  bridge  was  necessary 
to  permit  the  escape  of  the  water  in  the  natural  course  and 
that  after  the  removal  of  the  bridge  and  the  filling  of  the 
space  thereunder  there  would  be  no  outlet. 

The  principal  question  of  fact  raised  by  the  answer  was 
as  to  the  natural  course  of  drainage.  The  testimony  was 
taken  by  the  master  on  a  reference  for  that  purpose  and  to 
his  report,  which  was  adverse  to  appellant,  various  excep- 
tions were  taken. 

The  exceptions  were  overruled  and  a  final  decree  dismissed 
the  bill. 

Many  witnessed  were  examined  and  the  proof  is  in  hope- 
less conflict  as  to  the  chief  issue.  It  is  not  deemed  necces- 
sary  to  attempt  a  statement  or  analysis  of  the  testimony. 

That  work  has  been  done  by  counsel  from  their  respect- 
ive standpoints  and  we  have  attentively  considered  all  that 
has  been  adduced  and  have  carefully  read  all  the  testimony 
as  it  is  found  in  the  abstract. 

In  Thornton  v.  Roll,  118  111.  350,  it  was  said,  quoting 
from  Wood  on  Nuisance,  Sec.  788 : 

'^  But  to  entitle  a  party  to  relief  in  such  cases  a  very  strong 
case  must  be  made  by  the  bill  and  sustained  by  the  proof — 
as  if  on  coming  in  of  the  answer  the  fact  of  contemplated 
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nuisance  is  fully  denied,  or  if  upon  the  facts  there  is  a 
reasonable  doubt  of  the  effect  of  the  proposed  erection  the 
injunction  will  be  denied  until  the  question  of  nuisance  is 
determined  by  the  actual  use  of  the  property." 

In  Hotz  V.  Hoyt,  135  111.  388,  the  court  again  state  the 
rule  as  thus  announced  and  support  it  by  authorities  cited. 
Applying  the  rule  to  the  case  as  made  by  the  proof  we  are 
inclined  to  agree  with  the  conclusion  reached  by  the  Circuit 
Court.  Intelligent  and  apparently  honest  witnesses  dis- 
agree as  to  whether  the  water  would  naturally  flow  from 
the  appellant's  land  over  the  land  traversed  by  the  road,  and 
whether  the  closing  of  the  space  covered  by  the  bridge  would 
affect  the  appellant  injuriously. 

By  this  testimony  the  matter  is  left  in  great  uncertainty, 
and  in  such  a  state  of  proof  an  injunction  should  not  be 
granted.  We  think  the  decree  was  right  and  it  will  be 
affirmed. 


Oliver  J.  Bailey  v.  Christian  Heintz. 

1.  NtnsANCES— lfoa«ire  of  Damages  for. — If  the  placing  of  obstruc- 
tioDB  in  certain  channels  of  the  stream  by  the  defendant  in  this  case  was 
nnlawful  and  caused  a  nuisance,  the  law  will  not  regard  the  structure 
as  permanent,  and  plaintiif  can  for  recover  only  such  damages  as  had 
accrued  prior  to  the  bringing  of  the  suit. 

a.  Damaobs— Held  Excessive.'—The  assessment  of  damages  in  this  case 
was  for  the  fuU  value  of  the  property  injured,  and  even  if  prospective 
damages  were  allowable,  would  be  unreasonable  and  exorbitant,  as  the 
plaintift  has  not  been  deprived  of  the  whole  property  and  will  not  be,  in 
any  event. 

8.  Appellate  Court  Pra.cticb— 0»  Motion  for  Leave  to  File  Remit- 
titur.^A  motion  for  leave  to  file  a  remittitur,  made  after  final  judgment 
in  this  court,  comes  too  late  and  will  be  denied. 

Trespass  on  the  Case,  for  diverting  the  waters  of  a  stream.  Appeal 
from  the  Circuit  Court  of  Tazewell  Coimty;  the  Hon.  N.  W.  Green, 
Judge,  presiding.  Heard  in  this  court  at  the  November  term,  1896. 
Reversed  and  remanded.  Opinion  filed  June  16, 1897.  Motion  for  leave 
to  file  remittitur  denied.    Opinion  filed  July  8,  1897. 
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H.  C.  Fuller,  attorney  for  appellant;  Wm.  Don  Mau8, 
of  counsel. 

J.  A.  Weil  and  T.  N.  Geeen,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

Action  on  the  case  alleging  that  defendant  unlawfully 
diverted  the  waters  of  a  certain  stream  which  naturally 
flowed  across  his  land  so  that  said  waters  were  thrown  upon 
the  land  of  plaintifiF  whereby  the  same  was  damaged,  etc. 

Trial  by  jury;  verdict  for  plaintiff  $2,000,  and  judgment 
thereon,  from  which  the  defendant  has  appealed. 

The  important  question  of  fact  was  whether  the  obstruc- 
tions which  defendant  placed  in  certain  channels  of  the 
stream  (which  channels  he  claims  had  been  abandoned  so 
that  what  he  did  merely  resulted  in  the  retention  of  the 
deposits  thrown  upon  his  land)  was  the  substantial  cause  of 
the  overflow  of  which  the  plaintiff  complained. 

It  is  not  very  apparent  that  the  defendant  was  responsi- 
ble for  all  the  damage  sustained  by  plaintiff,  or  for  any 
considerable  part  of  it,  but  as  the  case  must  be  tried  again 
no  opinion  need  now  be  expressed  upon  that  point. 

Conceding  all  that  was  urged  for  plaintiff  in  this  respect 
it  is  clear  that  the  damages  assessed  are  excessive. 

The  entire  value  of  the  plaintiff's  property  was  from 
$1,500  to  $2,000,  according  to  his  proof.  The  overflow  com- 
plained of  was  for  the  two  seasons  preceding  the  trial,  and 
the  loss  of  the  crops  of  fruit,  etc.,  did  not  exceed  two  or 
three  hundred  dollars  per  annum.  In  view  of  the  size  of 
the  tract,  three  acres,  of  which  two  were  devoted  to  corn 
and  other  such  crops,  and  of  the  character  of  the  improve- 
ments this  estimate  of  damage  must  be  considered  very 
high. 

We  think  the  plaintiff  could  recover  only  for  such  dam- 
ages as  had  accrued  prior  to  the  bringing  of  the  suit. 

If  the  act  of  defendant  was  unlawful  and  caused  a  nui- 
sance the  law  will  not  regard  the  structure  as  permanent. 
Schlitz  Brewing  Co.  v.  Compton,  142  111.  511. 
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The  assessment  here  was  for  the  full  value  of  the  prop- 
erty. Even  if  prospective  damages  were  allowable,  such  a 
figure  would  be  unreasonable  and  exorbitant,  as  the  plaintiff 
has  not  been  deprived  of  the  whole  property,  and  will  not 
be  in  any  event.  On  the  contrary,  if  the  process  of  filling 
by  deposits  from  the  annual  overflow  shall  be  continued, 
the  land  will  in  a  very  few  years  be  more  valuable  than  it 
was  before.  In  no  view  of  the  case,  as  shown  by  the  present 
record,  can  the  legal  damages  be  as  great,  or  approximately 
so,  as  allowed  by  the  verdict. 

The  judgment  must  therefore  be  reversed  and  the  cause 
remanded. 

Opinion  per  Cdbiam  on  motion  fob  leave  to  file  remit- 
titur. 

This  is  a  motion  by  the  appellee,  Christian  Heintz,  for 
leave  to  enter  a  remittitur  in  the  sum  of  $1,200  herein,  or 
such  sum  as  to  the  court  may  seem  just,  under  the  evidence 
and  the  law  applicable  to  the  case. 

This  was  an  action  on  the  case  brought  in  the  Circuit 
Court  ofTazewell  County  by  appellee  to  recover  damages 
from  appellant,  as  he  claims,  for  diverting  the  waters  of  a 
certain  stream  of  water  which  naturally  flowed  across  his 
land,  so  that  said  waters  were  thrown  upon  the  lands  of 
appellee,  whereby  the  same  were  damaged. 

There  was  a  trial  by  jury  in  the  court  below  and  the  ver- 
dict of  the  jury  was  for  the  appellee.  Damages  assessed  at 
$2,000,  and  judgment  rendered  thereon  for  that  sum. 
Appellant  brought  the  case  to  this  court  by  appeal.  It  was 
heard  at  the  November  term,  1896.  The  opinion  of  this 
court  was  filed  June  16, 1897,  reversing  and  remanding  this 
cause,  and  the  motion  of  appellee  for  leave  to  enter  a  remit* 
titur  was  filed  June  29,  1897. 

The  motion  for  leave  to  enter  the  remittitur  comes  too 
late.  The  final  order  and  judgment  of  this  court  was  entered 
be/ore  this  motion  was  filed.  Parties  can  not  be  allowed  to 
speculate  over  the  results  in  the  administration  of  justice. 
The  motion  is  denied. 
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Samuel  Eppstein  et  al.  t.  Herman  Nathan  et  al. 

1.  Jurisdiction— Secfum  S  of  the  Chancery  Act  CfmstruedL — Section 
8  of  the  Chancery  Act,  requiring  suits  affecting  real  estate  to  be  brought 
in  the  county  where  such  real  estate  lies,  does  not  apply  to  a  case  where 
the  relief  sought  does  not  require  the  court  to  deal  directly  with  the 
estate  itself,  nor  authorize  a  creditor  to  maintain  a  bill  to  set  aside  a 
fraudulent  conveyance  of  his  debtor,  outside  of  the  county  where  the 
debtor  resides  or  may  be  found.  In  such  a  case  the  court  declares  the 
conveyance  void  as  an  obstruction  to  the  creditor*s  legal  remedy,  but 
does  not  act  upon  the  land  itself. 

2.  Freehold— TF/ien  Not  Involved, — A  proceeding  by  bill  in  chan- 
cery to  set  aside  a  conveyance  of  real  estate  as  in  fraud  of  the  rights  of 
a  creditor  of  the  grantor  does  not  involve  a  freehold,  and  an  appeal  lies 
to  tliis  court  from  a  decree  in  such  a  case. 

Bill,  to  set  aside  a  fraudulent  conveyance.  Appeal  from  the  Circuit 
Court  of  Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge, 
presiding.  Heard  in  this  court  at  the  November  term,  1896.  Reversed 
and  remanded.    Opinion  filed  June  16, 1897. 

Gbrb  &  Philbeiok  and  William  E.  O'Nkill,  attorneys 
for  appellants. 

Thomas  J.  Smith,  attorney  for  appellees. 

Mr.  Justice  Wall  delivered  the  opinion  or  the  Court, 
Herman  Nathan  filed  his  bill  in  chancery  in  the  Circuit 
Court  of  Champaign  County  against  Samuel  Eppstein  and 
Paulina  Eppstein,  and  caused  a  summons  to  b#*  issued  to  the 
sheriff  of  Cook  county.  The  writ  was  served  upon  said 
defendants  in  Cook  county,  where  they  then  resided  and 
were  found.  They  filed  their  plea  to  the  jurisdiction,  alleg- 
ing that  they  were  residents  of,  and  were  served  in  Cook 
county,  and  that  the  bill  did  not  affect  real  estate  in  Cham- 
paign county.  The  plea  was  held  bad  on  demurrer,  and, 
failing  to  answer  further,  a  dacree  pro  confesso  was  entered 
and  the  cause  was  referred  to  the  master  to  take  evidence. 
At  the  next  term  the  complainant  took  leave  to  amend 
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his  bill,  and  a  rule  was  entered  requiring  defendants  to 
answer,  and  upon  their  failure  so  to  do,  a  decree  p^^o  con- 
fesBo  was  again  entered,  from  which  the  present  appeal  is 
prosecuted. 

The  amended  bill  averred  that  complainant  held  a  judg- 
ment in  the  Circuit  Court  of  Cook  County  against  said 
Samuel  Eppstein,  upon  which  an  execution  was  issued  to  the 
sheriflf  of  Champaign  county,  and  that  a  levy  thereof  was 
made  upon  certain  real  estate  in  the  last  named  county  as  the 
property  of  the  said  defendant,  Samuel  Eppstein,  and  that 
a  certificate  of  lew  was  filed  in  the  office  of  the  recorder 
of  said  county;  that  prior  to  the  rendition  of  said  judgment 
the  said  Eppstein  was  the  owner  of  said  real  estate,  and 
obtained  '•redit  from  complainant  upon  the  faith  of  such  own- 
ership; that  said  Eppstein  conveyed  said  property  without 
consideration  to  one  Callon,  who  also  conveyed  the  same 
without  consideration  to  the  said  Paulina  Eppstein,  and  that 
these  conveyances  were  for  the  fraudulent  purpose  of  hin- 
dering and  delaying  the  creditors  of  said  Samuel.  Prayer 
that  the  said  conveyances  be  held  null  and  void,  and  that  the 
title  to  said  premises  be  declared  to  be  in  said  Samuel  and 
subject  to  sale  under  said  judgment.  The  question  is  now 
presented  whether  the  Circuit  Court  of  Champaign  County 
bad  jurisdiction  of  the  defendants,  and  this  depends  on 
whether  the  suit  afifected  real  estate  within  the  meaning  of 
the  third  section  of  the  chancery  act.  In  the  case  of  Enos 
V.  Hunter,  4  Gilm.  211,  the  section  was  considered,  and  again 
in  Johnson  v.  Gibson,  116  111.  294.  In  the  former  the  object 
was  to  compel  a  conveyance  of  land  in  another  county,  and 
in  the  latter  the  point  was  with  reference  to  a  decree  set- 
ting aside  certain  conveyances  of  lands  lying  in  another 
county  as  fraudulent  as  against  creditors.  It  was  held  that 
such  proceedings  do  not  affect  real  estate  within  the  meaning 
of  the  statute.  In  the  latter  case  the  court,  after  some  dis- 
cussion of  the  subject,  remark: 

"  So,  if  a  failing  debtor  makes  fraudulent  conveyances  of 
his  real  estate  for  the  purposes  of  iiindering  and  delay- 
ing   his    creditors,    the    latter    may  maintain   a    bill   in 

Vot.  LXXI  18 


71     194 
ITOs  442. 


1 94  Appellate  Courts  of  Illinois. 

Vol.  71.]  Cox  v.  Stem. 

equity  in  any  jurisdiction  where  the  debtor  and  fraudulent 
vendee  may  be  found,  for  the  purpose  of  having  them 
declared  void  as  to  the  complaining  creditor.  In  such  case 
the  court  does  not  act  upon  the  land  or  make  any  reference 
to  it.  It  simply  declares  a  certain  transaction  relating  to 
land  fraudulent  as  between  the  complainant  and  the  offend- 
ing parties,  and  thus  removes  it  as  an  obstruction  to  the 
creditor's  legal  remedy." 

We  are  inclined  to  hold  upon  the  authority  of  these  cases 
that  th'e  objection  to  the  jurisdiction  was  well  taken, 
and  that  it  was  error  to  sustain  the  demurrer  to  the  plea. 
Indeed  it  was  not  the  proper  practice  to  interpose  a  demur- 
rer to  the  plea.  The  plea  should  have  been  set  down  for 
hearing,  but  the  parties  treated  the  demurrer  as  equivalent 
thereto,  and  it  is  immaterial  now. 

The  plea  seems  to  be  full  and  formal,  and  we  see  no  rea- 
son why  the  defendants  should  have  been  deprived  of  the 
right  to  be  sued  only  in  the  proper  county,  a  right  which  is 
substantial  and  valuable. 

It  is  suggested  a  freehold  is  involved,  and  that  this  court 
has  therefore  no  jurisdiction  of  the  subject-matter.  Citing 
Humphreys  v.  Roth,  57  111.  App.  40. 

The  opinion  there  discriminated  between  that  case  and 
'  one  like  the  present.  We  think  no  freehold  is  involved. 
We  feel  constrained  to  hold  that  for  the  error  indicated  the 
decree  must  be  reversed  and  the  cause  remanded. 


Harden  Cox,  Sheriff^  v.  Ferdinand  Stern. 

1.  Afpidavpt — Defective  Statement  of  Venue  Ctired  by  Seal,-— The 
venue  of  an  affidavit  was.  State  of  lUinois,  Goun^  of  lUinoiB,  but  by 
the  notarial  seal  it  appeared  that  the  officer  was  a  notary  of  Cook 
county.  Held,  that  it  was  clear  what  was  the  venue  and  that  the  afl9> 
davit  was  sufficient 

2.  Saue — Jurat  not  Signed — Bard  Evidence  Admissible, — ^Where  an 
affidavit  is  signed,  but  no  signature  is  attached  to  the  certification  of  the 
officer  before  whom  the  affidavit  is  made,  parol  evidence  is  admissible  to 
show  that  the  affidavit  was  in  fact  sworn  to. 
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Beplerln,  by  a  niortj2:agee  against  a  sheriff .  Appeal  from  the  Circuit 
Court  of  Morgan  County;  the  Hon.  Cyrus  Eppleb,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1890.  Affirmed.  Opinion 
filed  June  16,  1897. 

OwKN  P.  Thompson  and  John  A.  Bbllatti,  attorneys  for 
appellant. 

Edward  P.  Kiebt  and  Williams,  Linden,  Dempset  & 
GoTT,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

Beplevin  by  mortgagee  of  chattels  against  sheriff  holding 
under  a  levy  of  execution  against  mortgagor. 

The  question  is  whether  an  affidavit  for  extension  of 
mortgage  was  valid  and  sufficient. 

The  affidavit,  professing  to  be  made  by  the  mortgagors 
and  by  the  attorney  of  the  mortgagee  was  signed  by  all  of 
these,  and  sworn  to  by  the  latter  before  a  notary  public  of 
Cook  county. 

The  venue  of  the  affidavit  was  State  of  Illinois,  County 
of  Illinois,  but  by  the  notarial  seal  it  appeared  the  officer 
was  of  Cook  countv. 

We  think  it  was  thereby  made  clear  enough  what  was 
the  venue,  but  in  addition  proof  was  admitted  that  the  affi- 
davit was  actually  made  before  the  notary  in  said  county, 
and  that  the  mortgagors  made  their  affidavit  before  a  jus- 
tice of  the  peace  in  Morgan  county  where  the  mortgage  was 
executed.  The  propriety  of  permitting  such  proof  is  the 
chief  question  in  the  case,  indeed  the  only  one  requiring 
decision.  As  already  suggested  it  is  thought  no  such  proof 
was  needed  in  aid  of  the  affidavit  by  the  attorney  of  the 
mortgagee. 

Immediately  following  the  jurat,  signed  by  the  notary  as 
to  the  attorney  of  mortgagee,  is  the  following  : 

"  Subscribed  and  sworn  to  by  the  said  Henry  Schoenfield 

and  Bessie  Schoenfield  (mortgagors)  before  me  this 

day  of  March,  1895." 

But  the  justice  of  the  peace  did  not  attach  his  signature 
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to  the  jurat.  He  however  wrote  on  the  back  of  the  affi- 
davit a  certificate  showing  that  the  mortgagors  appeared 
and  acknowledged  the  execution  of  the  instrument.  This 
certificate  was  not  required,  nor  efficient  for  any  purpose, 
but  it  does  not  vitiate,  and  the  question  recurs  whether  parol 
proof  was  competent  to  show  that  the  mortgagors  did 
actually  swear  to  the  affidavit. 

Kruse  v.  Wilson,  79  111.  233,  seems  to  support,  in  prin- 
ciple, the  contention  of  appellee  that  such  proof  is  compe- 
tent, and  this  i^  in  accord  with  the  current  of  authority  in 
other  States. 

Appellant  cites  several  rulings  by  our  Supreme  Court  to 
the  effect  that  parol  proof  can  not  be  heard  to  show  the 
existence  of  matters  which  should  be  set  forth  in  the  affi- 
davit, a  very  different  thing,  and  so  those  citations  are  not 
in  point.  We  are  inclined  to  agree  with  the  Circuit  Court 
and  its  judgment  will  be  affirmed. 


Allen  J.  Watklns  v.  Andrew  J.  Newman. 

1.  (yyvTBLAxrr&^InWriHngMaybeChangedhyStLbsequentO^ 
ment — ^A  and  B  entered  into  a  written  contract,  by  which  A  was  em- 
ployed to  negotiate  for  a  sale  of  certain  land  belonging  to  B  at  a 
stipulated  price.  By  a  subsequent  oral  agreement,  terms  of  sale  previ- 
ously discussed  were  substituted  for  the  cash  payment  implied  by  the 
writing.  Held,  that  such  substitution  was  legally  made;  that  the  court 
properly  admitted  proof  thereof,  and  properly  instructed  the  jury  upon 
that  view  of  the  law. 

Trauseript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Coles  County;  the  Hon.  Francis  M.  Wright,  Judge  presiding. 
Heard  in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion 
filed  June  16, 1897. 

F.  K,  Dunn,  attorney  for  appellant. 

J.  M.  Hayes  and  Jas.  W.  &  Edwabd  C.  Craig,  attorneys 
for  appellee. 
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Mr.  Justice  Wall  deliverkd  the  opinion  of  the  Court, 

This  suit  was  brought  originally  before  a  justice  of  the 
peace  and  was  removed  by  appeal  to  the  Circuit  Court, 
where  the  plaintifF  obtained  a  verdict,  and  judgment 
thereon,  for  one  hundred  dollars.  The  defendant  prose- 
cutes the  present  appeal.  The  claim  of  the  plaintiff  is  for 
breach  of  contract  by  which,  as  alleofed,  the  defendant 
placed  his  farm  in  the  hands  of  the  plaintiff  for  sale,  on 
commission.  The  breach  is  that  defendant  himself  sold  the 
farm  before  the  expiration  of  the  time  fixed  within  which 
the  plaintiff  might  sell  it,  although  the  plaintiff  had  secured 
a  buyer  who  was  ready  to  take  the  property  upon  the  terms 
proposed. 

It  appears  that  there  were  some  verbal  negotiations 
between  the  parties,  and  that  the  price  which  the  defendant 
was  willing  to  accept  was  $13,000.  According  to  the  proof 
offered  by  plaintiff  he  had  a  buyer  in  view  at  that  price, 
and  the  only  question  between  plaintiff  and  defendant  was 
as  to  the  terms  of  payment  then  agreed  on. 

Plaintiff  insists  it  was  understood  that  if  the  buyer  would 
assume  the  incumbrances  on  the  land  for  $6,000  and  pay 
$3,000  in  cash,  the  residue  could  be  arranged  by  deferred 
payments,  the  principal  point  being  to  obtain  the  $3,000 
cash  payment  in  order  to  meet  certain  pressing  demands,  in 
the  way  of  judgments  against  defendant.  He  also  insists 
that  the  name  of  the  proposed  buyer  was  known  to  defend- 
ant, and  that  it  was  also  known  to  him  how  far  the  matter 
had  progressed  with  the  buyer,  and  that  plaintiff  was  to 
obtain  for  the  buyer  the  sum  of  the  required  cash  payment 
from  another  party. 

When  the  business  had  reached  this  stage  the  plaintiff 
requested  the  defendant  to  sign  a  written  contract  in  order 
to  fix  the  rate  of  his  commission,  as  he  says,  and  thereupon 
the  following  instrument  was  signed  by  defendant  and 
delivered  to  plaintiff : 
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"office  of 

A.  J.  l^EWMAN  &  Co.,  Eeal  Estate  and  Loan  Agents, 
Southeast  Corner  of  the  Square, 

Charleston,  III.,  November  12, 1895. 

It  is  hereby  agreed  between  the  above  named  firm  and 
the  undersigned  that  his  property,  consisting  of  200  acres  in 
Hickory  township,  is  listed  with  them  for  sale  at  $13,000, 
and  their  commission  shall  be  one  and  a  half  per  cent  when 
the  sale  is  made,  if  made  by  Friday,  November  15th. 

A.  J.  Watkins." 

According  to  the  plaintiff  there  was  a  conversation 
between  him  and  defendant  shortly  after  the  paper  was 
executed,  in  which  the  defendant  told  him  to  go  ahead 
and  make  the  sale  as  it  had  been  talked  over  before,  and  he 
thereupon  proceeded  with  the  arrangement  with  the  pro- 
posed buyer,  secured  the  money  for  him  to  make  the  cash 
payment,  and  it  was  understood  that,  the  deal  should  be 
closed  within  the  time  fixed.  In  this  his  testimony  is  cor- 
roborated by  that  of  other  witnesses,  including  the  proposed 
buyer  and  the  party  who  was  to  furnish  the  money.  Before 
the  15th  of  November  the  defendant  himself  sold  the  prop- 
erty for  $13,500. 

It  was  urged  below  and  is  here  that  all  negotiations 
between  plaintiff  and  defendant  were  merged  in  the  written 
agreement.  The  court  below  so  held  but  permitted  plaintiff 
to  show  the  subsequent  verbal  arrangement  by  which 
plaintiff  was  to  go  ahead  and  make  the  sale  according  to 
the  terms  previously  understood.  The  defendant  however 
insisted  and  still  insists  that  this  written  agreement  calls 
for  a  sale  for  cash,  and  that  thereby  all  that  had  passed 
between  the  parties  looking  to  a  sale  on  different  terms  had 
been  abrogated,  and  was  not  to  be  considered  in  any  way 
or  for  any  purpose. 

This  insistence  would  be  well  enough,  and  fatal  to  the 
plaintiff's  claim,  were  it  not  for  the  subsequent  understand- 
ing by  which  the  terms  of  sale  previously  discussed  were 
substituted  for  those  implied  by  the  writing. 

No  reason  is  perceived  why  it  was  not  competent  to  make 
such  substitution  orally,  and  we  think  the  court  properly 
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admitted  proof  for  that  purpose,  and  properly  instructed  the 
jury  upon  that  view  of  the  law. 

The  evidence  for  defendant  conflicts  with  that  for  the 
plaintiff  as  to  whether  there  was  such  a  subsequent  arrange- 
ment, but  the  issue  thus  presented  was  for  the  jury,  and 
there  is  no  occasion  to  interfere  with  their  conclusion.  The 
case  made  by  the  plaintiff  established  a  breach  of  contract 
by  defendant,  and  the  damages  awarded  by  the  verdict  are 
within  the  range  of  the  proof. 

We  find  no  error  and  think  the  judgment  should  be 
affirmed. 


F.  W.  Beardsley  et  aU  v.  Henry  A.  Brown  et  al. 

1.  Mbchanic^s  iJEHS^Application  of  Section  £4  of  the  Mechani&a 
Lien  Act. — Section  34  of  the  mechanic's  lien  law  applies  to  a  public 
school  building,  erected  by  a  board  of  education,  as  such  a  building  is 
within  the  description  of  a  "  public  improvement,"  and  a  school  board  is 
within  the  general  term  "  municipality.** 

2.  Samb— Lien  CHven  by  Section  £4  of  the  Atechanic'a  Lien  Act,  Good 
Against  an  Asaignnient. — The  Hen  created  by  section  24  of  the  mechan- 
ic's lien  act  can  not  be  deranged  or  displaced  by  an  order  given  by  the 
contractor  on  the  fund,  and  an  assignment  or  transfer  thus  attempted 
does  not  set  aside  the  lien  provided  by  the  statute. 

3.  Bonds— ^  Bond  Given  by  a  Building  Contractor  Con8trtLed,^A, 
bond  given  by  a  building  contractor  was  conditioned  upon  the  perform- 
ance of  the  contract,  and  aU  the  covenants  and  agreements  therein  con- 
tained and  the  payment  of  all  liens.  All  claims  of  the  obligee  in  the 
bond  having  been  discharged,  it  was  held  that  sub-contractors  could 
make  no  claim  under  it. 

Bill  of  Interpleader. — Appeal  from  the  Circuit  Court  of  McLean 
County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1896.  Affirmed.  Opinion  filed  June  16, 
1897. 

J.  H.  MoFFETT  &  McQuisTON  and  A.  J.  Barb  &  Maynb 
Pollock,  attorneys  for  appellants. 

Eerrick,  Spencer  &  Bracken,  attorneys  for  appellees  T. 
F.  Harwood  &  Sons  et  al.,  complainants  in  cross-bilL 
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Mr.  Justice  Wall  delivebed  the  opinion  of  tuk  Court. 

The  Board  of  Education  of  Kickapoo  Union  School  Dis- 
trict, No.  22,  etc.,  tiled  its  bill  in  chancery  alleging  that  it 
entered  into  a  written  contract  with  one  H.  A.  Brown  for 
the  erection  of  a  school  house  for  said  district  at  the  price 
of  $4:,398  payable  in  Jfive  installments.  A  copy  of  the  con- 
tract, which  is  very  lengthy,  was  filed  with  the  bill,  but  it 
is  not  necessary  now  to  state  its  provisions  in  detail.  It 
was  alleged  that  said  contractor  having  failed  to  complete 
the  building  according  to  the  terms  of  the  contract,  the  com- 
plainant took  the  matter  out  of  his  hands,  pursuant  to  a 
provision  of  the  contract,  and  completed  the  building,  and 
that  there  still  remained  due  said  Brown  a  considerable  sum 
of  money,  which  complainant  was  ready  and  willing  to  pay 
to  him  or  to  the  sub-contractors  who  were  claiming  it,  some  of 
them  demanding  priority  over  others.  Wherefore  the  bill 
prayed  that  the  said  Brown  and  said  sub-contractors  should 
interplead  in  respect  to  said  unpaid  amount. 

It  was  further  alleged  that  when  the  written  contract 
was  entered  into,  said  Brown  gave  a  bond  with  sureties  for 
the  faithful  performance  of  his  said  undertaking,  and  that 
complainant  was  ready  to  assign  said  bond  for  the  benefit 
of  the  sub-contractors,  if  so  required  by  the  court. 

The  contractor  and  Mrs.  H.  A.  Brown,  who  signed  the 
contract  with  him,  his  sureties  on  the  bond  and  his  cred- 
itors, the  sub-contractors,  were  all  made  parties  to  the  bill. 

Such  proceedings  were  had  that  it  was  determined  there 
remained  in  the  hands  of  the  complainant  unpaid  on  said 
contract  the  sum  of  $1,189.13,  and  it  was  ordered  that  upon 
payment  thereof  complainant  should  be  dismissed,  its  costs 
of  the  suit  to  be  taxed  and  deducted  from  said  fund.  It 
was  further  ordered  that  the  defendant  creditors  should 
interplead,  and  the  cause  was  referred  to  the  master  to 
inquire  and  report  in  what  way  they  were  entitled  to  partici- 
pate in  the  fund,  which  had  been  deposited  in  the  custody 
of  the  court.  The  report  of  the  master  was  subsequently 
presented,  and  this  was  followed  by  a  decree  finding  the 
amount  due  each  of  the  sub-contractors,  the  aggregate  being 
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$3,095.96,  leaving  a  deficit  of  $2,023.38  (which  it  was 
ordered  should  be  paid  into  court  by  the  contractor  and 
Mrs.  H.  A.  Brown  who  signed  the  contract  with  him),  and 
it  was  ordered  that  the  sub-contractors  should  share  pro 
rata  in  the  fund  then  in  the  custody  of  the  court. 

An  appeal  has  been  prosecuted  by  two  of  the  sub-con- 
tractors, F.  W.  Beardsley  and  others,  partners,  as  The 
Spaulding  Lumber  Company,  and  Meyers  &  Miller,  who 
insisted  below,  and  do  now,  upon  a  priority  over  the  other 
sab-contractors  in  i*espect  to  said  fund,  because  of  certain 
orders  given  them  by  the  contractor  whereby  the  complain- 
ant was  requested  to  pay  the  amounts  due  them  out  of  any 
money  payable  to  said  contractor. 

Section  24  of  the  lien  law,  provides  that,  "  Any  person 
who  shall  furnish  material,  apparatus,  fixtures,  machinery 
or  labor  to  any  contractor  for  a  public  improvement  in  this 
State,  shall  have  a  lien  on  the  money,  bonds,  or  warrants 
due  or  to  become  due  such  contractor  for  such  improvement. 
Provided,  such  person  shall,  before  any  payment  or  deliv- 
ery thereof  is  made  to  such  contractor,  notify  the  oflicials 
of  the  State,  county,  township,  city  or  municipality,  whose 
duty  it  is  to  pay  such  contractor,  of  his  claim  by  a  written 
notice  and  the  full  particulars  thereof.  It  shall  be  the  duty 
of  such  officials  so  notified  to  withhold  a  sufficient  amount 
to  pay  such  claim  until  it  is  admitted,  or  by  law  established, 
ami  thereupon  to  pay  the  amount  thereof  to  such  person, 
and  such  payment  shall  be  a  credit  on  the  contract  price  to 
be  paid  to  such  contractor.  Any  official  violating  the  duty 
hereby  imposed  upon  him  shall  be  liable  on  his  official  bond 
to  the  person  serving  such  notice,  for  the  damages  resulting 
from  such  violation,  which  may  be  recovered  in  an  action 
at  law  in  any  court  of  competent  jurisdiction.  There  shall 
be  no  preference  between  the  persons  serving  such  notice, 
but  all  shall  be  paid  pro  rata,  in  proportion  to  the  amount 
due  under  their  respective  contracts." 

Appellants  first  present  the  question  whether  a  public 
school  building  erected  by  a  board  of  education  is  within 
this  section. 
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We  are  of  opinion  this  question  should  receive  an  affirm- 
ative answer.  Such  a  building  is  within  the  description  of 
a  ^'  public  improvement,"  and  a  school  board  is  within  the 
general  term,  "  municipality." 

No  sound  reason  upon  grounds  of  public  policy  appears 
to  the  contrary. 

The  building  itself  is  not  subjected  to  the  lien;  only  the 
fund  appropriated  for  its  construction. 

The  municipality  is  not  held  responsible  for  any  disre- 
gard of  the  rights  of  lien  holders;  only  the  officials  who 
violate  the  duty  imposed  by  the  statute.  Such  a  provision  is 
beneficent  in  its  operation,  to  the  public,  by  inducing  greater 
competition,  and  to  those  who  furnish  material  or  labor  to 
the  contractor  by  permitting  them  to  participate  in  the  fund 
set  apart  for  the  erection  of  the  building. 

It  is  insisted  however  by  appellants  that  if  the  case  be 
within  the  statute,  still  they  have  priority  over  the  other 
sub-contractors  (who,  as  well  as  appellants,  gave  the  requis- 
ite notices  of  their  claims  pursuant  to  the  quoted  section) 
because  of  the  orders  given  them  by  the  contractor. 

They  urge  that  thereby  an  equitable  assignment  was 
effected  in  their  favor,  which  should  be  recognized  and  pro- 
tected. 

The  section  provides :  1st.  That  any  person  furnishing 
material  or  labor  to  the  contractor  shall  have  a  lien  upon 
the  money,  bonds  or  warrants  duo  or  to  become  due  the 
contractor  for  the  improvement,  provided  the  proper  notice 
is  given.  2d.  There  shall  be  no  priority  between  persons 
serving  such  notices.  Comparison  of  this  section  with 
others  of  the  act  will  show  a  clear  purpose  to  give  the  sub- 
contractor a  lien  equal  to  that  of  the  contractor  in  all 
respects.  The  rights  thus  secured  can  not  be  deranged  or 
displaced  by  an  order  given  by  the  contractor  on  the  fund. 
The  assignment  or  transfer  thus  attempted  can  not  set  aside 
the  lien  provided  by  the  statute. 

It  is  familiar  that  an  equitable  assignment  of  a  chose  in 
action  is  subject  to  all  equities  against  the  assignor.  The 
assignee  can  occupy  no  position  better  than  that  of  the 
assignor,  and  must  take  the  thing  assigned  subject  to  all 
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the  rights  which  third  persons  have  in  respect  thereto  as 
against  the  assignor. 

We  are  of  opinion  the  order  for  distribution  pro  rata  was 
properly  made. 

It  is  assigned  as  a  cross-error  by  the  appellees  that  the  court 
should  have  held  the  sureties  on  the  contractor's  bond  for 
the  amount  of  the  deficit,  and  the  case,  The  City  of  St.  Louis 
V.  Von  Phul,  34  S.  W.  843,  is  cited  as  authority  for  the 
position. 

Waiving  the  question  whether  those  sureties  could  be 
deprived  of  their  right  of  trial  by  jury,  and  made  to  answer, 
if  answerable,  in  this  proceeding,  we  think  the  position 
assumed  is  untenable. 

The  condition  of  the  bond  is  as  follows : 

"  Now,  if  the  said  Henry  A.  Brown  shall  duly  perform 
said  contract  and  all  the  covenants  and  agreements  therein 
contained,  and  shall  pay  and  discharge  from  said  premises 
all  liens  for  material,  labor  or  otherwise,  which  may  accrue 
on  account  of  said  building  contract,  then  this  obligation  to 
be  null  and  void,  otherwise  to  be  and  remain  in  full 
force." 

So  far  as  the  obligee  in  the  bond  is  concerned,  the  con- 
tractor is  under  no  obligation.  • 

There  are  no  liens  upon  the  premises,  and  indeed  there 
could  be  none.  The  complainant  has  no  cause  of  action 
against  him  in  regard  to  the  contract,  and  there  is  nothing 
for  subrogation.  The  sub-contractors  can  have  no  remedy 
standing  in  the  shoes  of  the  complainant,  because  the  com- 
plainant has  not,  and  never  had,  any  cause  of  action  on  the 
bond. 

The  sureties  did  not  undertake  to  protect  sub-contractors 
and  their  obligation  can  not  be  so  extended.  In  the  case 
cited,  the  condition  of  the  bond  expressly  provided  for  pay- 
ment to  the  proper  parties  of  all  amounts  due  for  labor  and 
materials  used  and  employed  in  the  performance  of  the 
contract,  and  that  suit  might  be  brought  in  the  name  of  the 
obligee  for  the  use  of  any  material  man,  laboring  man  or 
mechanic  for  any  breach  of  that  condition.  It  was  held  in 
an  action  so  brought  that  the  bondsmen  were  liable  to  a 
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material  man.  The  case  is  not  in  point.  The  plaintiff  there 
was  not  seeking  subrogation,  but  merely  enforcing  a  right 
which  the  bond  expressly  gave  him. 

"No  other  errors  are  assigned  and  the  decree  will  be 
affirmed. 


A.  B.  Hoblity  Adm'r^  y.  City  of  Bloomington. 

1.  Measure  op  Damages— For  Failure  to  Pay  a  2>c6<.— Ordinarily, 
if  not  always,  the  measure  of  damages  for  retaining  money  or  failing  to 
pay  a  debt,  is  the  interest  thereon.  What  the  creditor  might  have  made 
by  the  use  of  the  money  in  trade  is  purely  a  matter  of  speculation  and 
can  not  be  regarded,  and  attorney's  fees  are  not  allowable  except  in 
those  special  cases  where  the  statute  so  provides. 

2.  Inteeest— "  Unreasonable  and  Vexatious  Delay. ^^ — It  is  not  fairiy 
to  be  inferred  from  the  declaration  in  this  case  that  the  defendant  did 
more  than  delay  payment  until  its  liability  was  established  by  law,  or 
that  in  this  there  was  any  bad  faith  or  evil  design.  This  is  not  *'  un- 
reasonable or  vexatious  delay,"  within  the  statute. 

3.  SAMR—Should  be  Claimed  in  Suit  for  Principal, — Whatever  be 
the  right  of  plaintiff  to  interest,  he  should  have  claimed  it  in  the  suit 
for  the  principal  debt,  and  having  failed  to  do  so  no  reason  is  perceived 
why  he  should  be  permitted  to  do  so  now  and  thus  split  his  cause  of 
action. 

Trespass  on  the  Case,  for  breach  of  a  statutory  duty.  Appeal  from 
the  Circuit  Court  of  McLean  County;  the  Hon.  Thos.  F.  Tipton,  Judge 
presiding.  Heard  in  this  court  at  the  November  term,  1896.  AfiSrmed. 
Opinion  filed  June  10,  1897. 

A.  E.  DeMange,  attorney  for  appellant. 
Jacob  P.  Ljndley,  city  attorney,  for  appellee. 

Me.  Justice  Wall  delivered  the  opinion  of  the  Coubt. 

The  question  is  as  to  the  declaration  filed  by  plaintiff,  to 
which  the  Circuit  Court  sustained  a  general  demurrer.  In 
effect,  the  demand  upon  which  the  plaintiff  sought  to  recover 
was  that  the  city,  having  in  its  treasury  a  sum  of  money 
accruing  from  a  special  assessment,  to  which  the  plaintiff's 
intestate  was  entitied,  had  withheld  payment  thereof  until 
coerced  by  legal  proceedings,  and  that  by  reason  of  the 
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delay  and  expense  of  snch  proceedings  plaintiff  was  damaged 
in  being  deprived  of  the  use  of  the  money  and  of  great 
gains  and  profits  (from  the  use  of  the  same  presumably, 
though  not  so  in  terms  averred),  and  the  expense  of  counsel. 

The  pleading  is  to  be  construed  most  strongly  against 
the  pleader,  and  it  is  to  be  inferred  that  there  was  a  contro- 
versy as  to  whether  the  plaintiff  was  entitled  to  the  money, 
which  was  settled  by  legal  proceedings  in  favor  of  the 
plaintiff. 

There  is  no  averment  of  fraud,  deceit  or  any  misconduct 
by  the  defendant  beyond  what  may  be  implied  in  any  case 
when  a  demand  is  disputed  until  a  legal  adjudication  can 
be  obtained. 

It  is  familiar,  in  this  State,  that  counsel  fees  are  not  allow- 
able as  costs  except  in  those  special  cases  where  the  statute 
so  provides.  Ordinarily,  if  not  always,  the  measure  of  dama- 
ges for  retaining  money,  or  failing  to  pay  a  debt,  is  the 
interest  thereon.  What  the  creditor  might  have  made  by  the 
use  of  the  money  in  trade  is  purely  a  matter  of  speculation 
and  can  not  be  regarded. 

IC  was  held  in  City  of  Pekin  v.  Reynolds,  31  111.  529,  that 
a  city  is  not  within  the  statute  relating  to  interest,  and  is 
not  liable  for  interest  upon  its  contract  unless  by  agree- 
ment. Whether  the  reasoning  there  would  apply  when 
interest  is  claimed  because  of  unreasonable  and  vexatious 
delay  of  payment,  or  as  a  mode  of  fixing  damages  for  tor- 
tious breach  of  duty,  need  not  be  considered. 

As  already  stated,  it  is  not  fairly  to  be  inferred  from  what 
is  alleged  that  the  defendant  did  more  than  to  delay  pay- 
ment until  its  liability  was  established  by  law,  nor  that  in 
this  there  was  bad  faith  or  any  evil  design.  This  is  not 
** unreasonable  and  vexatious  delay,"  within  the  statute 
(Sammis  v.  Clark,  13  III.  544),  nor  can  it  be  regarded  as  a 
tort.  Moreover,  whatever  was  the  right  of  plaintiff  to 
interest  it  might  have  been  recovered  in  the  proceedings 
referred  to  as  part  and  parcel  of  that  demand,  and  no  reason 
is  perceived  why  he  should  be  permitted  to  split  his  cause 
of  action. 

The  demurrer  was  properly  sustained.    AflSrmed. 
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A.  M.  Bfdenhonr  t.  Charles  B.  Atterbury. 

1.  Error— Without  Injury  Not  Chround  For  RevemaL'^lt  is  not 
every  error  that  will  warrant  a  reversal,  and  when  it  is  reasonably  cer- 
tain that  no  harm  has  resulted  from  an  error  there  should  be  no  inter- 
ference by  a  court  of  appeal,  on  account  of  it;  and  in  this  respect  each 
case  must  be  judged  by  itself. 

2.  ISffTRVcrriONS— Should  he  Considered  as  a  Series  and  <u  Applied 
to  the  Evidence, — ^This  court  does  not  regard  the  instruction  complained 
of  as  contradicting  those  given  for  appellant,  but  at  the  most  as  being 
merely  ambiguous  and  so  indefinite  tliat,  standing  alone,  it  would  prob- 
ably mislead  the  jury.  When  taken  in  connection  with  the  other  in- 
structions and  applied  to  the  evidence  it  is  not  so  harmful  as  to  warrant 
a  reversal. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Ck)urt  of  Montgomery  County;  the  Hon.  Alex.  W.  Hope,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1896.  Affirmed. 
Opmion  filed  June  16,  1897. 

HowETT  &  Jbtt,  attorneys  for  appellant 
Lane  &  Cooper,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  plaintiff  brought  snit  before  a  justice  of  the  peace  to 
recover  the  sum  of  seventy-five  dollars  which  he  claimed 
was  due  him  from  the  defendant  for  the  price  of  a  "  weigher," 
which  was  attached  to  a  threshing  machine. 

The  case  was  removed  by  appeal  to  the  Circuit  Court 
where  on  a  trial  by  jury  there  was  a  verdict  for  defendant 
followed  by  a  judgment  against  the  plaintiff  for  cost.  Hence 
the  present  appeal  by  the  plaintiff. 

The  only  question  for  the  jury  was  whether  the  weigher 
was  sold  as  a  part  of  the  threshing  machine  outfit,  for  which 
defendant  was  to  pay  SI, 350.  The  weigher  was  included  in 
a  chattel  mortgage  given  on  the  outfit  and  was  bought  in 
by  the  plaintiff  on  foreclosure  of  the  mortgage.  The  evi- 
dence was  confiicting  upon  the  stated  question  of  fact,  and 
the  verdict  ought  to  settle  the  dispute  unless,  as  is  argued 
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by  appellant,  the  court  gave  erroneous  instractions  calcu- 
lated to  prodace  the  result.  It  is  urged  that  instruction  num- 
ber five  for  defendant  is  faulty  in  advising  the  jury  that  if 
the  weigher  '^  was  an  attachment  to  the  threshing  machine," 
and  if  the  defendant  purchased  said  threshing  machine  for 
$1,350,  and  afterward  paid  said  price,  the  verdict  should  be 
for  defendant.  The  objection  is  that  it  was  assumed  if  the 
weigher  was  an  attachment  to  the  machine  it  was  sold  and 
went  with  it. 

It  might  be  an  attachment  to  and  yet  not  a  part  of  the 
machine,  and  not  sold  with  it. 

The  instruction  is  erroneous,  and  should  not  have  been 
given,  because  it  contains  the  assumption  suggested  and  is 
argumentative. 

Perhaps  the  jury  understood  that  if  the  weigher  was  an 
attachment  merely  it  went  with  the  machine,  regardless  of 
the  proof  that  was  offered  as  to  the  understanding  and 
intention  of  the  parties,  but  we  can  hardly  think  so.  The 
whole  issue  before  the  jury  was  as  to  this  very  point.  Did 
the  plaintiff  sell  the  weigher  separate  from  or  as  a  part  of 
the  machine  ? 

All  the  evidence  was  directed  to  that  issue. 

The  instructions  for  plaintiff,  in  different  forms  of  expres- 
sion, presented  the  point  very  fully  and  distinctly,  and  while 
the  instruction  referred  to  is  faulty,  yet  it  is  not  probable 
the  jury  were  misled. 

They  could  not,  as  reasonable  men,  suppose  the  court 
intended  to  say  that  if  the  weigher  was  merely  attached  to 
the  machine  the  finding  should  be  for  defendant.  It  was 
so  attached. 

There  was  no  dispute  about  that,  but  the  issue  all  the 
way  through  was  whether  it  was  sold  separately.  Eeading 
this  instruction  with  those  given  for  plaintiff,  and  the 
others  given  for  defendant,  the  series  may  be  regarded  as 
sufficiently  accurate.  Had  there  been  any  confusion  as  to 
the  issue  of  fact,  such  an  inaccuracy  might  be  regarded  as 
more  serious.  As  it  is,  we  think  the  jury  would  understand 
the  term  "  an  attachment,"  to  mean  the  same  "  as  a  part 
of,"  when  they  read  the  entire  series.    The  issue  was  dis- 
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tinct  and  it  was  single.  We  do  not  think  the  conclusion 
would  have  been  different  if  this  error  had  not  been  com- 
mitted. It  is  not  every  error  that  will  warrant  a  reversal, 
and  when  it  is  reasonably  certain  that  no  harm  has  been 
done  by  such  error,  there  should  be  no  interference  on  that 
account.    Each  case  must  be  judged  by  itself. 

When  instructions  are  contradictory  upon  a  vital  point 
in  issue,  it  may  be  impossible  to  say  which  the  jury  accepted 
and  followed.  We  do  not  regard  this  instruction  as  con- 
tradicting those  given  for  plaintiff,  but  at  the  most  as  being 
merely  ambiguous  and  so  indefinite  as  that  standing  alone, 
it  would  probably  mislead  the  jury,  yet  when  taken  in  con- 
nection with  the  others  and  applied  to  the  evidence,  it  is 
not  so  harmful  as  to  warrant  a  reversal. 
.   The  judgment  will  be  affirmed. 


Henry  D.  O'Neil  v.  The  People^  for  nse  of  Anna  W. 

Delano. 

1.  Judicial  Sales— Dwpoaifion  of  Surpltis  Between  Judgment  Cred" 
itor  and  Purchaser  at  Prior  Sale, — A,  being  the  owner  of  a  tract  of 
land,  executed  a  mortgage  to  B,  and  thereafter  C,  D  and  E  obtained 
judgments  against  A,  which  were  liens  on  his  land  in  the  order  named* 
C  caused  a. sale  to  be  made  under  his  judgment,  and  there  being  no 
redemption,  he  obtained  a  deed  at  the  end  of  fifteen  months.  B  fore- 
closed his  mortgage,  and  the  owner  of  the  equity  of  redeniption  failing 
to  redeem,  D,  after  twelve  and  within  fifteen  months  from  the  forecloA- 
ure  sale,  deposited  with  the  sheriff  the  amount  necessary  to  redeem,  and 
a  sale  was  had,  and  a  sum  in  excess  of  the  claims  of  B  and  D,  together 
with  interest  and  costs,  was  realized.  Prior  to  the  latter  sale,  E  sued 
out  an  execution  on  his  judgment  and  placed  it  in  the  hands  of  the 
sheriff.  Heldj  that  E  was  entitled  to  have  the  surplus  on  said  sale 
applied  on  his  execution,  and  tliat  C  had  no  claim  thereon. 

Debt,  on  a  sheriff's  bond.  Appeal  from  the  Circuit  Court  of  Macou- 
pin County;  the  Hon.  Robert  B,  SmRLEY,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1896.  Reversed  and  remanded.  Opin- 
ion filed  June  16, 1897. 

A.  N.  Yancey,  D.  E.  Keefb  and  Peebles  &  Peebles, 
attorneys  lor  appellant. 
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E.  W.  Hayes  and  Binakeb  &  Einakek^  attorneys  for. 
appellee. 

Mb.  Justice  Wall  deliterep  the  opinion  of  the  Court. 

This  was  an  action  of  debt  on  the  bond  of  O'Neil  as  sher- 
iff. The  plaintiff  recovered  and  the  defendant,  sheriff,  has 
appealed.  The  plaintifFs  demand  was  for  a  sum  of  money 
remaining  in  the  hands  of  the  sheriff,  upon  a  sale  made  by 
him  on  proceedings  in  redemption  under  the  statute.  This 
sum,  a  surplus,  was  paid  by  the  sheriff  to  James  H.  Belt 
who  claimed  it  as  the  assignee  of  a  judgment,  disregarding 
the  claim  therefor  made  by  the  plaintiff.  In  March,  1888, 
one  Jacob  V.  Hopper  owning  the  real  estate,  which  was  the 
subject-matter  of  redemption,  executed  a  mortgage  thereon 
to  one  Hood. 

On  the  lyth  of  January,  1893,  the  appellee  Anna  W. 
Delano  filed  in  the  office  of  the  clerk  of  the  Circuit  Court 
transcripts  of  two  judgments  before  a  justice  of  the  peace 
in  her  favor  against  said  Hopper,  thereby  obtiaining  a  lien 
upon  the  property  subject  to  the  mortgage.  On  the  20th 
of  January,  1893,  the  Rumsey  Manufacturing  Company 
filed  with  said  clerk  a  transcript  of  a  judgment  in  its  favor 
against  Hopper  bief ore  a  justice  of  the  peace,  thereby  obtain- 
ing a  lien  subject  to  the  mortgage  and  subject  to  the  judg- 
ments of  appellee,  Delano. 

On  the  22d  of  February,  1893,  S.  V,  Luken  obtained  a 
judgment  in  the  Circuit  Court  against  Hopper,  which  was  of 
course  subject  to  the  preceding  liens.  On  May  27, 1893,  the 
appellee  Delano  caused  the  property  to  be  sold  under  execu- 
tions issued  upon  her  judgments.  She  became  the  pur- 
chaser for  the  amount  due  her  with  costs,  and  there  having 
been  no  redemption  from  that  sale  within  fifteen  months, 
she  received  a  sheriff's  deed  September  13,  1894. 

At  the  June  term,  1893,  of  the  Circuit  Court,  the  holders 
of  the  mortgage  obtained  a  decree  of  foreclosure  on  a  bill 
in  chancery  for  that  purpose,  to  which  appellee  Delano  was 
not  made  a  party,  and  on  the  2d  of  August,  1893,  the  prop- 
erty was  sold  under  that  decree  to  the  complainants  therein 
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for  the  amoant  of  the  mortgage  debt,  interest  and  cost.  On 
the  27th  of  October,  1894,  being  after  twelve,  and  within 
fifteen  months  from  the  foreclosure  sale,  the  Rumsey  Man- 
ufacturing Company  placed  an  execution  upon  its  judgment 
in  the  hands  of  the  sheriff  with  a  sum  of  money  sufficient 
to  redeem  from  said  foreclosure  sale,  and  the  sheriff  having 
made  proper  indorsement  of  levy,  etc.,  advertised  the  prop- 
erty for  sale  on  the  24th  of  November,  1894. 

On  the  last  named  day  and  before  the  sale  said  James  H. 
Belt  as  the  assignee  of  the  Luken  judgment  caused  an  exe- 
tion,  issued  thereon,  to  be  placed  in  the  hands  of  the  sheriff. 

At  that  sale  the  property  was  struck  off  to  one  Benner 
for  $3,005,  which  sum  was  sufficient  to  satisfy  the  Sumsey 
demand  for  judgment  and  redemption  of  the  foreclosure 
sale,  leaving  a  balance  of  $489.60.  This  balance  was 
claimed  by  Belt  in  part  satisfaction  of  the  Luken  execution. 
It  was  also  claimed  by  appellee  Delano.  The  sheriff  recog- 
nized Belt's  claim  and  applied  the  money  on  said  Luken 
execution. 

Thereupon  this  suit  was  brought. 

The  issues  having  been  jnade .  up  were  submitted  to  the 
court,  a  jury  being  waived,  with  the  result  as  stated  of  a 
judgment  for  plaintiff  for  the  amount  claimed  with  interest 
and  cost. 

The  question  first  to  be  considered  is  as  to  the  relation 
sustained  by  the  plaintiff  to  the  property  from  the  sale  of 
which,  in  the  redemption  proceedings,  the  money  in  dispute 
was  realized.  She  bought  it  at  a  sale  under  execution  issued 
upon  a  judgment,  which  as  a  lien  was  junior  to  the  mort- 
gage, and  thereby  she  acquired  the  mortgagor's  equity  of 
redemption,  subject  to  the  right  of  the  mortgagor  and 
junior  judgment  creditors  to  redeem  from  her.  No  such 
redemption  having  been  made  she  received  a  sheriff's  deed 
at  the  expiration  of  fifteen  months  from  said  sale. 

After  she  had  so  bought,  a  decree  was  entered  foreclos- 
ing the  mortgage  pursuant  to  the  prayer  of  a  bill  in  chan- 
cery for  that  purpose  filed  by  the  holders  of  the  mortgage. 

To  that  proceeding  she  was  not  made  a  party.    Did  that 
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decree  affect  her  so  that  she  was  bound  to  redeem  therefrom 
within  twelve  months  from  the  day  of  sale  thereunder  ?  If 
it  did,  she  lost  all  rights  acquired  under  her  sale. 

In  the  cases  of  McRoberts  v.  Conover,  71  111.  524  and  Fitch 
y.  Wetherbee,  110  111.  475,  the  judgment  creditor  purchas- 
ing at  a  sale  on  execution  made  prior  to  the  decree  of  fore- 
closure, the  mortgage  being  the  senior  lien,  was  a  party  to 
the  decree,  and  it  was  held  that  his  failure  to  redeem  from 
the  mortgage  sale  within  twelve  months  therefrom  cut  off 
and  barred  forever  all  his  interest  in  the  property. 

If  on  the  other  hand  the  plaintiff  was  not  affected  by  the 
decree  and  was  not  bound  to  redeem  therefrom,  then  she 
acquired  the  property  free  from  all  liens  except  that  of  the 
mortgage,  and  still  has  the  right  to  redeem  therefrom  upon 
a  bill  in  chancery  filed  for  such  purpose.  Plainly  then  in 
either  case  she  was  not  affected  by  the  redemption  proceed- 
ings instituted  under  the  judgment  in  favor  of  the  Bumsey 
Manufacturing  Company,  and  can  not  complain  thereof,  or 
claim  benefit  therefrom. 

It  is  argued,  however,  that  Hart  v.  Wingart,  88  111.  282, 
while  not  parallel  in  its  facts  announces  a  principle  appli- 
cable here  and  supporting  the  position  of  appellee. 

In  that  case  an  execution  creditor  bought  real  estate  upon 
which  there  was  a  prior  deed  of  trust  by  the  execution 
debtor.  After  the  twelve  months  and  before  fifteen  had 
expired,  the  trustee  sold  the  property  pursuant  to  a  power 
contained  in  the  deed  of  trust  for  a  sum  in  excess  of  the 
debt  thereby  secured,  and  upon  a  bill  filed  by  the  execution 
purchaser  it  was  held,  that  by  the  sale  under  the  deed  of 
trust  the  land  was  converted  into  money,  and  that  the  claim 
of  the  execution  purchaser  was  transferred  and  attached  to 
the  surplus  fund  to  the  extent  of  the  amount  due  him.  By 
his  purchase  he  acquired  the  right  to  the  property  subject 
to  the  incumbrance,  unless  there  was  redemption  from  him. 

He  might  pay  at  any  time  before  a  sale  under  the  power 
contained  in  the  deed  of  trust,  from  which  sale  indeed  there 
could  be  no  redemption,  and  the  only  effect  of  permitting 
the  sale  to  take  place  was  to  convert  the  land  into  money, 
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and  if  no  more  money  was  realized  than  required  to  pay  the 
debt  secured  by  the  deed  of  trust,  his  lien  would  have  been 
defeated,  as  the  court  say,  but  if  there  was  a  surplus  it  would 
attach  thereto. 

By  his  purchase  at  the  execution  sale  he  acquired  the  inter- 
est of  the  debtor,  and  had  the  same  right  the  debtor  had  in 
the  surplus  to  the  extent  of  his  bid.  The  debtor  would  have 
been  entitled  to  the  entire  surplus  but  for  the  lien  of  the 
judgment  and  the  sale  thereunder. 

Here  is  a  very  different  situation.  The  property  was  sold 
under  a  decree  of  foreclosure  for  the  mortgage  debt  and 
cost,  and  those  who  were  affected  by  the  decree  were  bound 
to  redeem  therefrom  within  twelve  months;  those  not  so 
bound  might  redeem  according  to  the  practice  in  chancery 
upon  a  proper  bill  for  that  purpose.  Here  there  is  no  sur- 
plus— which  may  be  claimed  by  the  mortgage  debtor  or  by 
the  holder  of  his  equity  of  redemption.  It  was  the  dispo- 
sition of  such  a  surplus  that  was  involved  there.  No  other 
question  was  before  the  court.  The  case  cited  is  so  unlike 
the  case  at  bar  that  we  can  not  regard  it  as  authority  or 
as  illustrating  any  principle  that  will  support  the  present 
judgment.  We  are  clearly  of  opinion  that  the  plaintiff  had 
no  right  to  the  money  in  dispute  and  that  the  judgment  in 
her  favor  herein  was  erroneous. 

It  will  therefore  be  reversed  and  the  cause  remanded. 


Edward  3.  Hughes  v.  Frank  G.  Noyes  et  al. 

1.  D^iCREBS— Supported  by  the  Evidence. — ^After  an  examination  of 
all  the  testimony  as  contained  in  the  abstract  in  this  case,  the  court  can 
not  say  that  the  conclusion  reached  by  the  chanceUor  who  tried  the 
cause  is  incorrect,  and  is  rather  inclined  to  think  that  it  is  supported  by 
the  better  view  of  the  testimony,  and  therefore  conclude  that  tbe  decree 
should  be  affirmed. 

Bill,  to  set  aside  a  deed.  Appeal  from  the  Circuit  Court  of  Clark 
County;  the  Hon.  Fsbdinand  Bookwalter,  Judge,  presiding.    Heard 
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in  this  court  at  the  November  term,  1896.    Affirmed.    Opinion  filed 
June  16, 1897. 

Graham  &  Tibbs,  attorneys  for  appellant. 
BoBEBT  E.  Hamill,  attomey  for  appellees. 

Mb.  Justice  Wall  delivered  the  opinion  of  the  Coubt. 

The  appellant  filed  his  bill  in  chancery  seeking  to  set 
aside  as  fraudulent  a  certain  conveyance  of  real  estate.  He 
held  a  judgment  against  the  grantors  upon  which  there  was 
an  execution  returned  nvUa  hona^  and  it  was  averred  that 
said  conveyance  was  voluntary  and  for  the  purpose  of  put- 
ting the  property  beyond  the  reach  of  the  appellant  in  any 
legal  proceedings  that  he  might  institute  to  enforce  payment 
of  his  demand. 

The  decree  dismissed  the  bill  and  hence  this  appeal. 
Various  questions  are  discussed  in  the  briefs,  but  it  is 
unnecessary  to  consider  any  except  the  principal  issue  as  to 
the  consideration  of  the  conveyance. 

If  the  testimony  of  the  grantors  and  the  grantee  can  be 
accepted  as  credible,  the  consideration  was  sufficient  to  sup- 
port the  conveyance.  It  must  be  conceded  there  are  many 
circumstances  which  seem  to  impeach  the  transaction,  and 
that  perhaps  a  decree  to  that  effect  might  be  supported  by 
the  proof  taken  as  a  whole,  yet  after  fully  considering  all 
that  counsel  have  urged,  and  after  an  examination  of  all  the 
testimony  as  contained  in  the  abstract,  we  find  it  difficult  to 
demonstrate  that  the  conclusion  reached  by  the  chancellor 
is  incorrect.  We  are  rather  inclined  to  think  it  is  supported 
by  the  better  view  of  the  testimony,  and  have  therefore 
concluded  that  the  decree  should  be  affirmed.  Nothing  is 
to  be  gained  by  a  statement  and  discussion  of  the  testimony. 
A  faithful  attempt  in  that  direction  would  require  more 
time  and  space  than  we  think  necessary  to  devote  thereto; 
hence  we  merely  state  the  result  to  which  we  have  been  led. 

Decree  affirmed. 
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Almon  G.  Danforth  and  Henry  Danforth  r. 

James  L.  Scott. 

1.  VESLDiCTK—Supporied  by  the  Evidenee,— According  to  the  Cfvi- 
dence  offered  on  behalf  of  the  plaintiff  as  to  the  value  of  his  services,  he 
earned  enough  within  five  years  before  suit  brou^t  to  warrant  the 
allowance  made  him  hy  the  jury,  and,  as  it  was  a  question  of  fact  as  to 
what  the  services  were  reasonably  worth,  and  there  was  sufficient  evi- 
dence to  support  the  verdict,  it  must  stand. 

Assumpsit,  for  services  as  an  agent.  Appeal  from  the  Circnit  Court 
'of  Coles  County;  the  Hon.  Frakcis  M.  Weight,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion 
filed  June  16, 1897. 

J.  W.  DououEBTT  and  Emebt  Andbews,  attorneys  for 
appellants. 

James  W.  &  Edwabd  C.  Cbaig  and  Isaac  B.  Cbaig,  attor- 
neys for  appellee. 

Mb.  Jtjsticb  Wall  deliyebed  the  opinion  of  the  Coubt. 

The  plaintiff  sued  defendant  in  assumpsit  and  recovered 
a  verdict  for  $614.24.  After  a  motion  for  a  new  trial  was 
denied,  a  judgment  was  rendered  accordingly,  from  which 
the  defendants  have  prosecuted  this  appeal.  The  claim  of 
the  plaintiff  was  for  services  as  agent  in  looking  after  cer- 
tain lands  belonging  to  defendants,  selling,  renting,  making 
improvements,  etc. 

That  the  plaintiff  did  render  such  services  for  a  long  time 
is  not  to  be  denied,  but  it  is  claimed  there  were  payments, 
and  that  the  statute  of  limitations  barred  the  main  part  of 
the  demand  covered  bv  this  verdict. 

According  to  the  evidence  offered  on  behalf  of  the  plaint- 
iff, his  services  were  worth  $300  per  annum,  and,  if  so,  he 
performed  enough  after  the  last  payment,  and  within  five 
years  before  suit  brought,  to  warrant  the  allowance  made 
him  by  the  jury.    It  was  a  question  of  fact  as  to  what  the 
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services  were  reasonably  worth,  and  there  was  sufficient 
evidence  to  snpport  the  finding. 

This  view  of  the  matter  makes  it  unnecessary  to  consider 
whether  the  bar  of  the  statute  was  removed  by  a  promise 
to  pay,  a  point  much  discussed  in  the  brief  of  appellants. 

Regardless  of  this,  the  proof  sustains  the  plaintiff  in  his 
allegation  as  to  the  value  of  services  rendered  within  the 
five  years.  We  find  no  error  in  the  admission  of  testimony, 
and  there  is  no  complaint  as  to  the  giving  or  refusing  of 
instructions.  The  jury  were  amply  instructed  as  to  the 
law  of  limitations  applicable,  and  there  appears  to  be  no 
good  ground  upon  which  we  can  interfere  with  the  judg- 
ment. 

It  will  therefore  be  affirmed. 


Christian  Eborhardt  v.  Benjamin  8.  Miller  and  Eli  J. 

Gingrich. 

1.  CovTBAcro^What  Appears  to  be  the  Corutritetion  of  the  Barties, 
Adopted  by  the  Court — A  and  B  entered  into  a  contract  for  the  sale  of 
real  estate,  by  which  A  was  to  make  a  good  and  sufficient  warranty 
deed  by  January  1,  1896,  and  furnish  an  abstract  showing  perfect  title; 
and  a  forfeiture  of  |1,000  was  provided  for  in  case  either  party  should 
fail  to  comply  with  his  agreement.  The  abstract  when  presented 
showed  a  tax  deed,  dated  June  7,  1867,  and  a  regular  chain  of  convey- 
ances from  the  grantee  in  that  deed  to  A,  and  contained  affidavits  to  the 
effect  that  the  land  had  been  in  the  peaceable  and  unquestioned  posses- 
sion of  the  grantee  in  the  tax  deed  and  his  grantees  from  the  date  of 
said  deed;  that  the  original  owner  died  before  the  tax  sale,  and  that  he 
left  no  minor  heirs.  The  affidavits  were  not  objected  to  until  after  suit 
was  brought  by  B  to  recover  the  penalty  of  |1,000  and  an  advance  pay- 
ment of  |200.  Heldf  that  the  contract  should  be  regarded  as  the  parties 
seemed  to  regard  it  before  and  at  the  time  fixed  for  its  performance,  and 
that  B  should  hot  be  permitted  to  object  to  the  affidavits  and  compel  a 
forfeiture  because  no  sufficient  abstract  of  title  was  offered. 

Assumpsit,  for  a  penalty.  Appeal  from  the  Circuit  Court  of  Moultrie 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  November  term,  1896.  Reversed  and  remanded.  Opinion 
filed  June  16, 1897. 


.* 
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J.  R.  &  Walter  Eden,  attorneys  for  appellant. 

Habbaugh  <fe  Whitaker,  attorneys  for  appellees. 

« 

Mb.  Justice  Wall  dsliyebed  the  opiniok  of  the  Court. 

The  plaintiff  below  recovered  a  judgment  against  defend- 
ant for  $700  in  assumpsit. 

The  declaration  alleged  a  breach  of  contract  in  reference 
to  the  sale  of  land..  It  appears  that  the  parties  entered  into 
a  written  agreement  on  the  13th  of  July,  1805,  by  which 
appellant  agreed  to  sell  to  the  appellees  160  acres  of  land 
for  $13,600,  of  which  $200  was  then  paid  in  cash;  $3,800 
was  to  be  paid  January  1,  1896,  and  the  balance  in  deferred 
payments  extending  through  a  period  of  some  six  years. 
Appellant  was  to  make  a  good  and  sufficient  warranty  deed 
with  abstract  showing  perfect  title,  the  deed  to  be  made  on 
or  before  January  1,  1896. 

It  w^  provided  that,  "  in  failure  of  either  of  the  parties 
to  this  contract  to  fulfill  this  agreement  for  this  contract,  to 
forfeit  to  the  other  the  sum  of  one  thousand  dollars." 

The  plaintiff  claimed  the  right  to  recover  the  $200 
advance  payment,  and  $1,000,  the  forfeit  mentioned,  because 
defendant  failed  to  furnish  an  abstract  showing  perfect 

title. 

The  parties  met  on  the  1st  of  January,  1896.  The  defend- 
ant presented  a  deed  for  the  land  in  due  form,  and  had 
a  considerable  time  before  presented  his  abstract — the 
plaintiflEs  presented  the  notes  for  the  deferred  payments,  and 
had  there,  ready  to  pay  over,  the  sum  of  $3,800  then  due 
under  the  contract,  but  did  not  permit  the  defendant  to 
count  it. 

The  objection  made  by  plaintiflEs  was  that  the  abstract  did 
not  show  a  perfect  title  for  the  west  eighty-acre  /tract  of 
land  under  contract.  The  abstract  showed  an  entry  of  this 
tract  in  May,  1853,  by  Augustus  Daniels,  a  sale  for  taxes 
and  a  sheriff's  deed  thereunder,  the  deed  bearing  date  June 
7,  1867,  and  a  regular  chain  of  conveyances  from  the  grantee 
in  that  deed  to  the  defendant. 
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There  was  also  an  affidavit  signed  and  sworn  to  by  one 
Joel  Kenny  to  the  effect  that  the  land  had  been  in  the  open, 
peaceable  and  unquestioned  possession  of  said  grantee  and 
his  grantees  from  the  date  of  said  tax  deed  down  to  the 
date  of  the  affidavit  September  28,  1895,  a^  period  of  over 
twenty -eight  years,  and  there  was  also  the  affidavit  of  the 
defendant,  dated  January  1,  1896,  showing  that  he  had  been 
in  actual  possession  under  claim  of  title  by  deed  since  March 
1, 1887,  and  had  paid  all  taxes  during  that  period. 

There  was  also  an  affidavit  of  one  Grizzard,  showing  that 
the  patentee,  Daniels,  died  intestate  in  the  State  of  North 
Carolina  some  time  during  the  year  1860,  leaving  no  widow 
or  children  nor  any  minor  heirs,  and  that  he  had  a  brother 
Julius  Daniels,  who  died  in  1863,  leaving  a  widow  but  no 
children  or  minor  heirs.  It  seems  that  the  objection  taken 
to  the  abstract  when  presented  some  time  previously,  and 
again  at  the  meeting  January  1,  1896,  was  that  there  was 
no  quit-claim  deed  fi-om  the  widow  of  Julius  Daniels,  and 
that  defendant  had  made  some  effort  to  obtain  such  a  deed, 
but  the  widow,  who  lived  in  North  Carolina,  having  changed 
her  residence,  it  required  more  trouble  and  expense  than 
was  thought  necessary,  and  it  was  given  up.  It  is  urged  on 
behalf  of  plaintiff  (appellees  here)  that  the  sheriff's  tax  deed 
was  insufficient  to  convey  title  because  there  was  no  proof 
of  the  necessary  preliminary  steps  to  show  a  valid  sale.  No 
argument  in  opposition  to  this  position  is  made  in  behalf  of 
defendant  (appellant  here),  and  we  do  not  feel  called  upon 
to  determine  whether  an  abstract  to  show  a  perfect  title 
should  be  accompanied  by  such  proofs.  It  is  further  urged 
on  behalf  of  appellees  that  the  affidavits  referred  to  are  no 
part  of  an  abstract  and  can  not  be  regarded  as  such.  One 
difficulty  is  to  say  what  is  meant  by  the  term  "  abstract  of 
title,"  as  used  in  this  contract. 

Very  few  titles  are  perfect  in  and  of  the  record.  Where 
there  is  a  change  of  ownership  by  operation  of  law  conse- 
quent upon  the  death  of  the  owner  intestate,  it  is  necessary 
to  prove  by  parol  upon  whom  the  title  is  cast,  and  where 
title  is  based  in  whole  or  in  part  upon  the  operation  of  the 
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statutes  of  limitatioa,  parol  proof  is  necessary  with  refer- 
ence to  possession  and  the  like.  We  suppose  it  is  the  usual 
practice  in  making  abstracts  of  title  to  manifest  such  facts 
by  the  affidavits  of  persons  cognizant  thereof,  and  while  such 
affidavits  are  not  legal  proof  of  the  matters  therein  set 
forth  they  are  usually  accepted  as  sufficient  for  the  pur- 
pose. So  we  find  that  when  the  parties  were  discussing 
this  abstract  no  objection  was  made  to  the  affidavits  as  a 
part  of  it,  but  the  point  was  that  a  quit-claim  deed  should 
have  been  obtained  from  the  widow  of  Julius  Daniels,  and 
it  was  conbeded  that  the  title  would  be  satisfactory  with 
such  deed.  It  was  also  objected  at  the  meeting  on  Janu- 
ary 1st  that  the  affidavits  did  not  show  but  Daniels  might 
have  had  other  brothers  who  might  have  left  minor  heirs. 

It  is  true  the  affidavit  of  Grizzard  did  not  in  terms  say 
that  Julius  was  the  only  heir  of  Augustus  Daniels,  though 
such  is  the  fair  inference  and  such  no  doubt  was  the  under- 
standing of  the  appellant. 

Now  taking  these  affidavits  as  a  part  of  the  abstract,  as 
the  parties  did,  reasonable  construction  thereof  leads  to  the 
conclusion  that  when  the  possession  under  tax  title  began 
there  were  no  persons  interested  in  the  land  by  reason  of 
their  relation  to  the  title  of  the  patentee  who  were  under 
disability  through  infancy  or  coverture,  or  indeed  from  any 
cause,  and  that  a  title  by  possession  for  twenty  years 
matured  within  a  short  time  after  appellant  purchased  the 
land,  and  in  addition  that  the  appellants  had  a  good  title 
by  reason  of  possession  under  his  deed,  and  payment  of  taxes 
more  than  seven  years  when  he  entered  into  the  agreement 
declared  on. 

The  specific  objection  urged  that  there  was  no  deed  from 
the  widow  seems  wholly  without  force,  for  upon  the  facts 
deducible  or  inferable  from  the  affidavits,  she  had  no 
claim  that  she  could  have  enforced  as  against  the  appellant. 

The  appellees  should  not  be  permitted  now  to  ignore 

these  affidavits  and  thereby  compel  a  forfeiture  of    one 

thousand  dollars,  because  no  sufficient  abstract  of  title  was 

offered.    The  matter  should  be  regarded  as  the  parties  then 

before,  seemed  to  regard  it. 
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Whether  the  sum  named  should  be  considered  as  a  pen- 
alty merely,  or  as  liquidated  damages  under  the  rule 
announced  in  Gobble  v.  lander,  76  111.  157,  and  other  cases 
in  this  State,  need  not  now  be  discussed.  But  be  it  the  one 
or  the  other,  we  think  appellees  were  in  no  condition  to 
demand  it  on  the  facts  as  disclosed — nor  were  they  at  lib- 
erty to  withdraw  from  the  contract  and  require  a  return  of 
the  payment  of  $200,  which  they  had  advanced.  We  are 
impressed  with  the  view  that  their  action  at  the  meeting  of 
January  1,  1896,  was  not  in  good  faith,  and  that  they  were 
actuated  more  by  a  purpose  to  obtain  an  unfair  advantage 
over  the  appellant  than  to  secure  a  perfect  title. 

It  is  difficult  to  see  Upon  what  basis  the  damages  were 
assessed.  The  sum  advanced,  $200,  was  no  doubt  allowed, 
but  upon  what  theory  the  rest  was  determined  is  not 
apparent. 

If  the  sum  named  in  the  contract  was  liquidated  dam- 
ages, then  plaintiffs  were  entitled  to  the  whole  of  it.  If  it 
was  a  penalty,  then  the  allowance  should  have  been 
restricted  to  the  damages  sustained,  as  to  which  there  was 
no  proof  aside  from  the  item  of  $200. 

We  think  the  judgment  is  not  in  accordance  with  the 
rights  of  the  parties  and  that  it  should  be  reversed  and  the 
cause  remanded. 


Silas  S.  Whitehead  t.  E«  D.  Jones,  Adm'r. 

1.  JuDQWEnr—When  U  May  Exceed  Amount  Indorsed  on  Summons, 
~A  tranacript  from  a  justice  of  the  peace  showed  the  amount  sued  for, 
and  that  the  defendant  entered  his  appearance  and  waived  service. 
Held,  that  under  these  circumstances  the  summons  was  wholly  unim- 
portant, and  the  fact  that  the  judgment  was  for  an  amount  in  excess  of 
the  demand  indorsed  on  the  summons  did  not  render  it  erroneous. 

9.    Attoksey^— Must  Pay  Money  Collected  to  Person  for  W}^om  it  ' 

Was  Beeeived, — ^A  person  who  receives  money  as  the  attorney  of  an  ad- 
ministrator can  not  set  up  as  a  defense,  when  sued  therefor,  that  the 
money  should  go  to  the  heirs,  but  must  pay  it  over  to  the  administrator, 
in  whom  the  legal  title  vests  upon  the  payment  to  the  attorney. 
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Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Clark  County;  the  Hon.  Ferdinand  Bookw alter,  Jud«2:e,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1896.  Affirmed. 
Opinion  filed  June  16,  1897. 

S.  S.  Whitehead,  appellant,  ^<?  ae. 
Newton  Tibbs,  attorney  for  appellee. 

Mb.  Justice  Wall  delivered  the  opinion  op  the  Cockt. 

This  case  was  brought  before  a  justice  of  the  peace  and 
removed  by  appeal  to  the  Circuit  Court,  where  the  plaintiff 
recovered  a  verdict  and  judgment  for  $91.15,  from  which 
defendant  has  appealed  to  this  court. 

A  formal  objection  is  that  the  demand  indorsed  on  the 
summons  was  $70.38  and  that  the  judgment  is  for  a  larger 
sum. 

The  transcript  of  the  justice  shows  that  the  demand  sued 
for  was  $91.15,  and  that  the  defendant  waived  service  and 
entered  his  appearance.  This  dispensied  with  the  summons 
and  was  in  effect  an  appearance  to  a  demand  for  the  amount 
stated  $91.15.  For  some  reason  plaintiff  afterward  asked 
leave  to  amend  his  claim  to  show  demand  $91.15.  The  tran- 
script then  reads  '^  motion  allowed  and  claim  amended  so  as 
to  show  $90.15."  Evidently  by  a  slip  of  the  pen  or  some 
oversight  the  amount  was  made  too  small  by  one  dollar. 

No  further  notice  of  the  matter  appears  until  after  the 
verdict  was  rendered  in  the  Circuit  Court  when  the  plaint- 
iff moved  to  amend  summons  "  so  as  to  insert  amount  $91.15," 
and  defendant  moved  for  a  new  trial.  One  of  the  grounds 
of  the  latterv  motion  was  that  the  verdict  was  in  excess  of 
the  amount  indorsed  on  the  summons. 

It  does  not  appear  that  the  court  ruled  specifically  on  the 
plaintiff's  motion  to  amend,  but  the  motion  for  new  trial 
was  overruled,  which  may  be  regarded  as  in  effect  includ- 
ing leave  to  make  the  amendment.  But,  as  suggested,  the 
entry  by  the  defendant  of  his  appearance  and  waiving 
service  to  a  demand  for  $91.15  rendered  the  summons 
wholly  unimportant,  indeed  superfluous,  and  it  is  immate* 
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rial  whether  the  subsequent  motions  to  amend  were  effec- 
tual or  not.  In  any  view  of  the  matter,  the  judgment  ought 
not  to  be  reversed  for  this  cause. 

The  claim  made  by  the  plaintiff  was  for  money  collected 
by  the  defendant  as  an  attorney  at  law. 

It  appears  that  the  defendant  had  been  employed  by  said 
Nancy  Craig  to  foreclose  a  mortgage  held  by  her  against 
one  Harris.  There  were  complications  not  necessary  to  be 
stated  which  prolonged  the  proceedings,  pending  which  the 
said  Nancy  Craig  died  intestate,  and  the  plaintiff  Jones  was 
appointed  her  administrator,  and  as  such  was  made  com- 
plainant in  her  stead.  The  husband  and  heirs  at  law  of 
said  Nancy  were  also  made  parties.  After  some  further 
delay  the  case  was  adjusted  by  the  payment  of  five  hun- 
dred  dollars,  of  which  the  sum  of  two  hundred  dollars  was 
paid  to  the  heirs  at  law  of  said  Nancy,  and  three  hundred 
to  her  administrator,  the  plaintiff,  the  last  named  sum  being 
actually  received  by  the  defendant  as  the  attorney  of  the 
administrator. 

It  is  to  recover  a  balance  of  this  sum  remaining  in  the 
hands  of  the  defendant,  and  not  accounted  for,  that  this 
suit  was  brought.  The  defendant  held  the  view  that  the 
administrator  had  no  right  to  receive  the  money,  but  that 
it  should  be  paid  directly  by  the  defendant  to  the  distribu- 
tees of  the  said  Nancy  Craig.  It  is  unnecessary  to  state  in 
detail  the  line  of  argument  on  which  this  contention  is 
based,  but,  in  substance,  it  seems  to  be  that  it  was  so  under- 
stood when  the  compromise  was  made,  and  indeed,  as  stated, 
two  hundred  dollars  was  then  paid  to  the  heirs  at  law. 

Just  why  this  was  done  is  not  very  clear,  but  be  that  as 
it  may,  the  residue,  three  hundred  dollars,  was  in  fact  paid 
to  the  defendant  for  the  administrator,  and  the  defendant 
signed  a  receipt  therefor  accordingly,  as  the  attorney  of  the 
administrator. 

Whether  there  was  any  indebtedness  of  the  estate  to 
which  this  money  was  applicable  need  not  be  ascertained. 
The  legal  title  thereto  was  in  the  administrator,  and  the 
legal  duty  rested  upon  him  to  collect  and  account  for  it  in 


71      222 
a95      644 


222  Appellate  Courts  op  Illinois. 

Vol.  71.]  Perisho  v.  Perisho. 

the  proper  way.  It  seems  that  defendant,  acting  upon  his 
view  of  the  matter,  had  paid  a  part  of  it  to  the  distributees 
and  was  entitled  to  retain  his  fees  for  legal  services,  and 
that  the  amount  recovered  here  was  the  balance  after  giving 
him  credit  for  such  payment  and  for  his  fees.  It  was  his 
duty  to  pay  to  the  plaintiff  as  such  administrator,  and  upon 
the  facts  as  shown  by  the  record,  the  judgment  was  neces- 
sarily for  the  plaintiff. 

The  action  of  the  court  in  giving  and  refusing  instruc- 
tions and  in  denying  the  motion  for  new  trial  and  render- 
ing judgment  on  the  verdict,  upon  this  theory  as  to  the 
legal  rights  of  the  parties,  was  correct.  The  judgment  will 
be  affirmed. 


John  P.  Perisho  v.  Leander  Perisho. 

1.  JvDQKESTS—IrregiUartties  in  Obtaining— Who  May  Complain, — 
A  filed  a  bill  against  B  to  subject  certain  funds  in  his  hands  to  the  pay- 
ment of  a  judgment  against  C.  The  judgment  was  founded  on  a  note, 
payable  one  day  after  date,  accompanied  by  a  power  of  attorney  autho- 
rizing a  confession  **  at  any  time  after  this  note  becomes  due."  The 
judgment  was  entered  before  the  expiration  of  the  days  of  grace.  Hdd^ 
that  the  debtor  only  should  be  allowed  to  object  on  that  account,  and 
that  as  the  debt  was  bonaflde,  the  mere  fact  that  judgment  was  entered 
prematurely,  could  not  be  set  up  by  B,  when  he  was  not  prejudiced 
thereby. 

2.  Appellate  Court  Practice— ^«  to  Otjection$  Presented  far  the 
First  Time, — It  is  a  matter  of  common  practice  in  courts  of  appellate 
jurisdiction  to  decline  the  consideration  of  questions  not  presented  on  the 
trial.  And  in  this  case,  as  the  objection  to  the  affidavit,  proving  the 
execution  of  the  power  of  attorney  to  confess  judgment  was  not  inter- 
posed in  the  trial  court,  this  court  declines  to  consider  it. 

8.  Fraudulent  (^onyetances— iVo^  Set  Aside  at  the  Bequest  of  a 
Participant  in  the  Fraud. — When  parties  enter  into  an  arrangement  for 
the  conveyance  of  the  real  estate  of  one  of  them,  for  the  purpose  of  hin- 
dering and  delaying  his  creditors,  at  the  same  time,  reserving  a  secret 
trust  for  the  benefit  of  the  grantor,  according  to  well-settled  principle, 
the  law  wiU  leave  them  in  the  position  they  make  for  themselves,  and 
will  not  set  the  conveyance  aside  at  the  request  of  a  creditor  who  was  a 
par^  to  the  arrangement. 

4.    Ebtoppel— 1^^  Decree  on  Same  Question.^A  filed  a  creditor's  bill 
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against  B,  C  and  D,  praying  that  land  to  which  B  held  the  legal  title 
be  subjected  to  the  payment  of  a  debt  due  from  C;  and  in  pursuance  of 
such  bill  a  decree  was  entered  declaring  that  B  was  the  lawful  owner  of 
the  land  in  question,  and  that  CTs  creditors  had  no  claim  thereon.  At  a 
subsequent  date  D  filed  a  creditor's  bill  against  B  and  C,  to  subject  the 
same  land  to  sale  for  the  payment  of  a  claim  against  C.  Held,  that  the 
decree  in  the  first  suit  estopped  D  from  setting  up  the  claim  relied  on  in 
the  second,  as  he  was  a  party  to  the  first,  and  as  it  involved  the  same 
question  as  that  at  issue  in  tlie  second. 

Creditor^g  Bill. — Appeal  from  the  Circuit  Court  of  Edgar  County; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at 
the  November  term,  1896.  Reversed  and  remanded.  Opinion  filed  June 
16, 1897. 

James  A.  Eads,  F.  W.  Dundas  and  H.  S.  Tanner,  attor- 
neys for  appellant. 

Joseph  E.  Dtas  and  Kobkbt  E.  Hamill,  attorneys  for 
appellee. 

M».  JusTicB  Wall  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  subjecting  certain  funds 
in  the  hands  of  appellant  to  the  payment  of  a  judgment 
held  by  appellee  against  one  Wm.  H.  Perisho.  It  is  urged 
as  a  ground  of  reversal  that  the  judgment  is  void  because 
it  was  prematurely  entered,  and  because  there  was  no  suf- 
ficient affidavit  proving  the  execution  of  the  power  of 
attorney  to  confess,  the  judgment  being  by  confession,  in 
vacation. 

The  note  was  dated  January  8. 1893,  payable  one  day  after 
date  and  was  accompanied  by  a  power  of  attorney  author- 
izing a  confession  '^  at  any  time  after  this  note  becomes 
due."  The  judgment  was  confessed  on  the  4th  of  January, 
and  the  contention  is  that  the  note  was  not  due  because 
the  days  of  grace  had  not  elapsed  and  so  the  confession  was 
without  authority,  and  void.  We  are  inclined  to  hold  that 
this  objection  is  one  which  the  debtor  only  should  be 
allowed  to  urge.  There  is  no  collusion  or  fraud  of  which 
the  appellant  may  complain.  The  debt  was  hona  fide^  and 
the  mere  fact  that  the  judgment  was  entered  prematurely 
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should  not  be  set  up  by  the  appellant  when  he  is  not  prej- 
udiced thereby. 

Tiie  objection  as  to  the  affidavit  is  that  the  signature  of 
the  clerk  to  the  jurat  is  wanting. 

It  does  not  appear  that  this  objection  was  interposed 
when  the  judgment  was  put  in  evidence. 

It  is  a  matter  of  common  practice  in  courts  of  appellate 
jurisdiction  to  decline  the  consideration  of  questions  not 
presented  on  the  trial.  Had  the  abjection  to  the  affidavit 
been  stated  then,  it  is  probable  it  might  have  been  obviated. 
If  the  affidavit  was  in  fact  made,  the  oath  being  duly 
administered,  the  mere  failure  of  the  clerk  to  attach  his 
signature  to  the  jurat  should  not  vitiate  the  proceeding 
Kruse  v.  Wilson,  79  111.  233.  Had  the  objection  that  the 
judgment  was  premature  been  made  on  the  trial,  and  had  it 
been  clear  that  the  defect  was  fatal,  the  complainant  might 
have  dismissed  his  bill  without  prejudice  for  the  purpose  of 
taking  a  valid  judgment  without  delay  upon  which  to  obtain 
an  execution  and  afterward  file  a  new  bill  to  reach  the 
fund  in  dispute.  The  course  pursued  by  appellant  of  mak- 
ing no  specific  objections  upon  the  hearing  and  holding  the 
points  in  reserve  until  the  case  is  argued  here  should  not  be 
approved. 

On  the  question  whether  the  appellant  should  be  charged 
with  a  fund  in  his  hands  derived  from  a  surplus  arising  on 
the  sale  of  lands  formerly  belonging  to  the  judgment  debtor 
and  held  by  the  appellant  in  trust,  the  evidence  is  con- 
flicting. 

In  the  case  of  Perisho  v.  Quinn,  52  111.  App.  102,  we 
affirmed  a  decree  involving  the  same  question  of  fact.  That 
decree  was  put  in  evidence  in  this  case  and  it  is  contended 
it  is  conclusive  upon  appellant.  The  appellant  contends  it 
is  not  because  the  appellee  was  not  a  party  to  the  decree, 
and  not  himself  being  bound  by  it  is  in  no  condition  to  urge 
it  as  binding  upon  appellant  who  was  a  party  thereto.  The 
general  rule  is  as  stated  by  the  appellant  though  not  always 
followed  or  recognized  by  the  courts  of  this  county — but 
we  need  not  determine  whether  it  is  applicable  here  because 
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we  find  enough  independent  and  original  proof  of  the  facts, 
if  believed  by  the  trial  court,  to  support  the  present  decree 
so  far  as  that  feature  of  the  case  is  concerned. 
'  Appellant  urges  that  this  case  differs  in  its  proof  from  the 
Quinn  case,  because  there  no  question  was  made  as  to  the 
validity  of  the  debt  or  the  judgment  thereon,  and  because 
here  the  appellee  was  a  party  to  the  fraudulent  conveyance 
and  can  not  be  heard  to  make  his  present  demand  as  to  the 
fund  held  by  the  appellant;  that  he  is  estopped  by  his  partic- 
ipation in  the  transaction  to  allege  the  real  facts.  We 
have  in  effect  disposed  of  the  first  of  these  objections.  As 
to  the  second,  there  is  proof  that  while  appellee  was  present 
on  the  occasion  when  Wm.  H.  Perisho  made  the  convey- 
ance of  his  land  to  Jonathan  Perisho,  who  afterward  con- 
veyed to  appellant  upon  the  same  understanding  with 
which  it  was  conveyed  to  him,  yet  appellee  was  not  per- 
mitted to  know  the  facts,  and  that  the  real  object  of  the 
transaction  was  concealed  from  him  because  they  distrusted 
his  ability  to  keep  the  secret.  It  is  said  there  is  no  proof 
that  the  appellee  did  actually  know  of  the  fraudulent  pur- 
pose for  which  the  deed  was  made,  nor  that  he  had  any- 
thing to  do  with  that  particular  transaction  whatever  he 
may  be  presumed  to  know  or  saspect  as  to  such  purpose. 
It  is  said  the  evidence  does  not  connect  him  with  the  fraud- 
ulent transaction  as  a  party,  and  he  is  not  estopped  to  assert 
the  facts  and  ask  the  relief  pra}^ed  for  in  his  bill. 

This  is  the  insistence  of  counsel  for  appellee.  All  the 
circumstances  of  the  transaction  are  to  be  considered,  and  it 
should  be  noticed  that  appellee  though  present  at  the  trial 
and  though  it  was  proved  that  he  had  repeatedly  said  he 
had  no  interest  in  the  matter,  and  that  the  suit  was  carried 
on  wholly  at  the  instance  of  W.  H.  Perisho,  did  not  testify 
and  gave  no  evidence  whatever  in  his  own  behalf.  It  seems 
incredible  that  he  did  not  understand  the  purpose  of  the 
conveyance  to  Jonathan,  and  while  he  was  not  a  party  to 
that  conveyance,  he  was  to  several  others  made  that  night, 
all  of  which  were  parts  of  a  general  scheme  to  put  the  prop- 
erty of  all  these  insolvents  out  of  the  reach  of  creditors, 
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and  to  protect  each  other  in  respect  to  their  personal  liabili- 
ties as  sureties  or  otherwise. 

Appellee  was  then  surety  for  W.  H.  Perisho,  and  accord- 
ing to  the  testimony  of  the  latter  it  was  the  purpose  to  secure 
that  claim  out  of  the  surplus  so  as  to  protect  appellee  and 
Mrs.  Perisho,  the  mother, who  was  also  on  the  paper  as  surety. 
The  ultimate  result  of  the  decree  is  to  relieve  W.  H.  Per- 
isho of  his  liability  to  appellee,  and  to  Mrs.  Perisho  in  case  she 
should  be  compelled  to  respond  as  co-surety  to  appellee 
It  appears  that  this  suit  is  really  prosecuted  by  W.  H.  Per- 
isho rather  than  by  appellee,  and  the  effect  is  to  enable  him 
as  a  direct,  and  appellee  as  an  indirect  participant,  presum- 
ably cognizant  of  the  whole  matter,  to  benefit  by  the  decree, 
when,  according  to  a  well  settled  principle,  the  law  will  leave 
the  parties  in  the  position  they  have  made  for  themselves. 

As  a  part  of  the  general  transaction,  when  Wm.  H.  Per- 
isho deeded  the  land  in  question  to  Jonathan  Perisho,  he 
deeded  his  undivided  interest  in  the  land  on  which  his 
mother  had  a  right  of  dower  to  appellee,  for  the  expressed 
consideration  of  seven  hundred  dollars,  and  at  the  same 
time  appellee  conveyed  this  and  other  lands  to  his  brother- 
in-law,  M.  C.  Cook,  for  the  expressed  consideration  of  $1,450. 
The  purchase  money  for  this  land  represented  by  the  note 
of  Cook,  was  used  by  appellee  to  pay  the  note  to  the 
bank,  on  which  he  and  his  mother  were  surety  for  W.  H. 
Perisho,  which  payment  is  the  basis  of  appellee^s  claim  as 
creditor  of  said  W.  H.  Perisho,  in  this  case.  This  part  of 
the  transaction  connects  appellee  directly  and  as  a  benefici- 
ary with  the  fraudulent  conveyance  to  Jonathan  Perisho, 
and  in  addition  seems  to  show  that  to  the  extent  of  $700,  the 
purchase  price  of  the  undivided  interest  in  the  dower  prop- 
perty,  he  was  then  indemnified  against  his  contingent 
liability  as  surety  of  W.  H.  Perisho. 

Another  aspect  of  the  case  should  be  stated  here.    The 
deed,  intended  to  put  the  land  of  W.  H.  Perisho  out  of  the 
reach  of  his  creditors,  was  made  to  Jonathan  Perisho,  to 
whom  W.  H.  Perisho  owed  five  hundred  dollars,  which  it 
was  understood  should  be  secured  by  this   conveyance. 


Third  District — November  Term,  1896.    227 

Perisho  v.  Perisho. 

Jonathan,  in  case  he  should  sell  the  land,  was  to  pay  the 
various  incumbrances  thereon,  retain  said  five  hundred 
dollars,  and  hold  the  surplus  for  the  benefit  of  W.  H. 
Perisho. 

At  that  time  W.  H.  Perisho  was  indebted  to  appellant  in 
a  considerable  amount,  some  twelve  hundred  dollars  or 
more,  absolately  or  contingently,  appellant  being  his  surety 
for  a  part  of  the  amount,  and  when  the  transaction  came  to 
the  knowledge  of  the  appellant,  he  wanted  security  as  to 
these  matters.  He  went  to  Jonathan  Perisho  and  to  W. 
EL  Perisho,  and  after  some  discussion  it  was  agreed  that  If 
the  appellant  would  undertake,  at  all  events,  to  pay  the 
five  hundred  dollars  due  to  Jonathan  Perisho,  the  latter 
should  convey  the  land  to  him,  and  when  he  should  sell  it 
he  might  retain  what  was  due  or  should  become  due  him 
from  W.  H.  Perisho  in  addition  to  the  five  hundred  dollars 
due  Jonathan. 

It  appears  that  the  amount  so  paid  Jonathan,  and  the 
amount  really  due  appellant,  and  the  amount  he  has  had  to 
pay  Quinn,  almost,  if  not  quite,  equals  the  surplus  received  by 
appellant  over  and  above  the  incumbrances  on  the  land. 
As  between  appellant  and  W.  H.  Perisho  the  balance  is 
small  if  anything.  As  between  him  and  appellee  it  would 
seem  the  latter  should  be  required  to  explain  or  account  for 
the  item  of  $700,  being  the  purchase  price  of  the  interest  of 
W.  H.  Perisho  in  the  dower  property. 

The  state  of  the  account  between  appellant  and  TV.  H. 
Perisho  is  not  important  unless  the  transaction  is  to  be 
regarded  as  fraudulent  as  against  creditors,  and  appellee  is 
to  be  treated  as  a  creditor,  innocent  of  the  fraudulent  trans- 
action. But  as  shown  already,  it  is  difficult,  if  not  impossi- 
ble, to  so  regard  him  in  the  light  of  all  the  facts  and 
circumstances,  and  in  view  of  his  failure  to  testify. 

Another  important  feature  of  this  record  is,  that  in  a 
chancery  proceeding  brought  by  Griswold  and  other  credit- 
ors (not  including  Quinn)  against  Wm.  H.  Perisho,  John  P. 
Perisho  (appellant)  and  Leander  Perisho  (appellee),  deter- 
mined at  the  September  term,  1888,  of  the  Edgar  Circuit 
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Court  it  was  adjudged  that  the  appellant  was  the  lawful 
owner  of  the  lands  in  question,  and  that  the  creditors  of 
W.  H.  Perisho  had  no  claim  against  appellant  in  that  behalf. 

In  that  case  W.  H.  Perisho  appeared  and  testiBed  in  sup- 
port of  said  transaction,  affirming  its  validity,  and  denying 
that  it  involved  any  fraudulent  reservation  as  against  cred- 
itors. Appellee  was  a  party  to  that  suit  which  also  involved 
the  conveyance  by  him  to  Cook,  and  the  transfer  of  the 
notes  representing  the  purchase  money  to  the  bank  in  satis- 
faction of  the  indebtedness  of  said  W.  H.  Perisho,  on  which 
appellee  and  their  mother  were  sureties,  being  the  same 
matter  which  is  the  basis  of  the  present  claim  of  appellee  as 
a  creditor. .  A  part  of  said  decree  directed  that  said  Cook 
notes  should  be  a  lien  upon  the  land  conveyed  to  him,  and 
that  on  payment  of  the  same  to  the  bank,  the  said  claim  of 
the  latter  should  be  satisfied  pursuant  to  a  recited  agree- 
ment of  the  parties  to  that  effect.  Now  it  is  urged  in  behalf 
of  appellant  that  this  decree  should  estop  appellee  to  set  up 
the  present  claim  against  the  validity  of  said  transfer. 

The  answer  made  by  appellee  to  this  insistence  is  that  as 
appears  by  the  receipt  of  the  attorney  for  the  bank  the  pay- 
ment to  the  bank  was  subsequent  to  the  decree,  and  it  is 
said  the  appellee  could  not  be  estopped  to  assert  a  claim 
which  has  arisen  to  him  since  the  rendition  of  said  decree. 
The  contingent  liability  existed  long  before  that  suit  was 
commenced,  and  as  already  stated,  the  decree  involved  the 
payment  by  appellee  by  means  of  the  transfer  of  the  Cook 
notes  of  said  indebtedness. 

It  was  one  of  the  findings  of  the  decree  that  the  appellee 
had  some  time  previously  transferred  said  notes  for  that 
purpose,  and  that  the  bank  was  willing  to  accept  the  same, 
and  the  transaction  was  approved  and  confirmed  by  the 
decree.  So  the  position  of  appellee  is  not  sustained  by  the 
facts,  and  we  are  at  a  loss  to  see  upon  what  line  of  reason- 
ing appellee  can  avoid  the  estoppel  of  said  decree. 

He  was  a  party  thereto.  It  involved  the  very  question 
at  issue  now,  and  it  also  affected  and  settled  his  liability 
for,  and  provided  for  his  payment  of,  the  very  indebtedness 
upon  which  is  predicated  his  present  claim  as  creditor. 
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The  mere  fact  that  such  claim  remained  unadjusted  for 
some  four  years  up  to  the  time  when  the  judgment  note 
was  taken,  is  not  important  except  as  it  appears  to  corrob- 
orate the  suggestion  that  the  proceeding  is  based  upon  an 
afterthought  conceived  by  W.  H.  Perisho,  who  now  under- 
takes, by  his  own  testimony,  to  impeach  a  transaction  which 
in  that  case  he  testified  was  fair  and  honest. 

We  are  of  opinion  the  decree  should  be  reversed  and  the 
cause  remanded. 


John  D.  Seltzer  t.  William  A.  Saxton. 

1.  "NmanavscB—AocidentaUy  Dischargiftg  a  JPwtoZ.— In  an  action  on 
the  case  it  was  shown  that  a  child,  some  six  years  of  age,  was  playing 
in  front  of  defendant's  place  of  business,  and  causing  some  annoyance  by 
climbing  on  the  bars  in  front  of  the  window  and  making  childish  noises, 
when,  to  frighten  him,  the  defendant  flourished  a  pistol,  pointing  it  in 
his  direction  and  accidentally  discharged  it.  the  bullet  entering  the 
child's  face  just  below  the  right  eye.  Heldj  that  the  act  was  grossly 
negUgent,  and  that  the  fact  that  there  was  no  intention  to  do  an  injury 
was  no  defense. 

2.  Mbasube  of  Damage— In  Suit  by  a  Father  Based  on  an  Injury 
to  His  Child. — In  a  suit  by  a  father  for  damages  resulting  from  injuries 
to  his  child,  the  plaintiff,  if  he  makes  out  his  case,  is  entitled  to  recover 
a  reasonable  sum  for  actual  loss  sustained,  and  to  be  sustained,  by  reason 
of  defendant's  act,  to  be  made  up  of  the  expense  and  trouble  of  caring 
for  the  child,  and  the  deprivation  of  his  services  during  minority.  There 
is,  of  course,  no  fixed  measure  of  damages  in  such  a  case,  the  allowance 
resting  in  the  sound  discretion  of  the  jury,  and  in  this  case,  the  court 
thinks  that  discretion  was  not  abused. 

8.  EviDENCB — Exhibition  of  Artidee  Connected  with  an  Injury,— In 
an  action  on  the  case  by  a  father  to  recover  damages  resulting  from  an 
injury  to  his  child,  caused  by  the  discharge  of  a  pistol,  a  physician  who 
operated  on  the  child  was  permitted  to  exhibit  to  the  jury  an  eye,  which 
was  removed  as  a  result  of  the  injury,  the  buUet  inflicting  the  injury, 
and  a  piece  of  bone  which  was  detached  in  extracting  the  bullet.  Hetd, 
that  there  was  no  impropriety  in  permitting  the  jury  to  see  these  phys- 
ical evidences  of  the  injury,  and  that  it  is  not  to  be  presumed  that  such 
exhibition  prevented  them  from  reaching  a  reasonable  and  dispassionate 
conclusion. 

4.    Agency— iVb^  Shown  in  this  Cose.— Evidence  of  an  agreement  on 
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behalf  of  plaintiff  not  to  prosecute  this  suit  in  consideration  of  the  set- 
tlement of  another  suit,  was  properly  rejected  for  the  reason  that  the 
plaintiff  could  not  be  prejudiced  by  such  an  agreement  unless  made  by 
authority  from  him,  which  was  not  involved  in  the  offered  proof. 

6.  Instructions — FatUts  in.  May  he  Cured  by  Other  Instructions. — 
Although  an  instruction  is  indefinite,  and  therefore  faulty,  if  it  is  accom- 
panied by  another  instruction  which  distinctly  states  the  principle 
involved,  the  fault  will  be  cured,  and  error  can  not  bo  assigned  on 
account  thereof. 

6.  Saxe— Should  Relate  to  Matters  in  ^imience.— Instructions  should 
relate  to  matters  in  evidence,  and  while  a  proposition  involved  in  a  pro- 
posed instruction  is  correct  abstractly,  yet  unless  there  be  some  occasion 
for  it  under  the  evidence  it  may  properly  be  refused. 

7.  Same — Proposed  Instruction  Held  Properly  Befused.'-'A  declara- 
tion contained  seven  counts  in  which  the  case  was  variously  stated,  and 
instructions  were  given  in  which  the  jury  were  told  specifically  what 
the  plaintiff  was  required  to  prove  in  order  to  make  out  a  case.  Held, 
that  an  instruction  that  plaintiff  must  prove  every  material  allegation 
in  his  declaration,  was  properly  refused  as  tending  to  confuse  and  mis- 
lead. 

Trespass  on  the  Case,  by  a  father  for  damage  resulting  from  an 
injury  to  his  son.  Appeal  from  the  Circuit  Court  of  Douglas  County; 
the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heai-d  in  this  court  at 
the  November  term,  1896.    Affirmed.    Opinion  filed  June  16,  1807. 

John  J.  Eea  and  Thomas  W.  Eobeets,  attorneys  for 
appellant. 

As  we  understand  the  law  governing  cases  of  this  char- 
acter, the  rule  is :  "  That  a  person  is  not  liable  for  an  unin- 
tentional injury  resulting  from  a  lawful  act,  where  neither 
negligence  nor  folly  is  imputable  to  him  who  does  the  act. 
And  the  burden  of  proving  the  negligence  or  folly,  where 
the  act  is  lawful,  is  upon  the  plaintiff.  Paxton  v.  Boyer,  67 
111.  132;  Morris  v.  Piatt,  32  Conn.  75;  Brown  v.  Kendall,  6 
Gushing,  292;  Robertson  v.  State,  2  Lea  (Tenn.)  239. 

"  Only  pecuniary  damages  can  be  recovered  in  such  actions 
as  this.  Nothing  can  be  given  as  a  solace  or  for  bereave- 
ment suflfered."  City  of  Chicago  v.  Hesing,  Adm'r,  83  111. 
204;  City  of  Chicago  v.  Major,  18  111.  349. 

^^  In  case  a  minor  child  is  injured,  the  parents  can  not 
recover  for  the  injury  as  such;  that  right  belongs  to  the 
child.    But  the  father  can  recover  for  the  loss  to  himiself 
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caused  by  the  injury,  which  will  be  measured  by  the  loss  of 
the  child's  services  during  minority,  and  by  the  expenses 
of  the  illness  caused  by  the  injury.  Cuming  v.  Brooklyn 
C.  R.  Co.,  109  N.  Y.  95;  American  and  English  Encyclo- 
pedia of  Law,  Vol.  17,  page  385,  and  cases  therein  cited. 

An  attorney  is  an  officer  of  the  court  in  which  he  prac- 
tices, and  acts  under  his  oath  of  office.  And  where  he 
appears  for  a  party,  the  law  presumes  he  has  the  right  to 
do  so,  until  the  contrary  appears.  Heed  v.  Curry,  35  111. 
536;  Williams  v.  Butler,  35  111.  544;  Harris  v.  Galbraith,  43 
111.  309;  Bansom  v.  Jones,  1  Scam.  291;  People  v.  Quick,  92 
111.  580. 

LeFobgee  &  Lee  and  J.  M.  Newman,  attorneys  for 
appellee. 

To  constitute  an  available  defense  in  cases  of  the  same 
nature  as  the  case  at  bar,  it  must  appear  that  the  injury 
was  unavoidable,  or  the  result  of  some  superior  agency, 
without  the  imputation,  in  any  degree,  of  fault  to  the 
defendant.  Atchison  v.  Dullam,  16  Brad.  42;  Underwood 
V.  Hewson,  1  Strange,  596;  Tally  v.  Ayres,  3  Sneed,  677; 
Chataigne  v.  Bergeron,  10  La.  Ann.  699;  Morgan  v.  Cox, 
22  Mo.  373. 

The  fact  of  an  alleged  agency  can  not  be  proved  by  the 
unaided  declaration  of  the  alleged  agent,  not  brought  home 
to  the  principal.  Maxey  v.  Heckethorn,  44  111.  437;  White- 
side V.  Margarel,  51  111.  507;  Thayer  v.  Meeker,  86  111.  470; 
Proctor  V.  Tows,  115  111.  138;  Heustis  v.  Kennedy,  23  111. 
App.  42;  Osgood  v.  Pacey,  23  111.  App.  116. 

Negligence  may  be  presumed  where  an  injury  has 
resulted  through  the  acts  and  conduct  of  defendant.  North 
Chicago  St.  K.  Co.  v.  Cotton,  140  111.  486;  North  Chicago 
St.  R.  Co.  V.  Cotton,  41  111.  App.  311. 

The  verdict  of  $2,900  is  not  excessive.  Texas  &  N.  O. 
Kailway  Co.  v.  Wood,  24  Southwestern  Reporter,  569; 
Dollars  v.  Roberts,  29  Northwestern  Reporter,  104;  Maur- 
erman  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  41  Missouri  App. 
348. 
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What  the  life  of  one  is  worth,  in  a  pecuniary  sense,  is 
a  question  incapable  in  its  nature  of  exact  determination. 
Plow  this  pecuniary  damage  is  measured  and  what  shall  be 
the  amount,  must  be  left  largely  to  the  discretion  of  the 
jury.  City  of  Chicago  v.  Hesing,  Adm'r,  83  111.  207;  Chi- 
cago &  a!  R.  R.  Co.  v.  Shannon,  43  111.  338. 

In  a  suit  by  a  parent  for  loss  of  services,  the  parent  may 
recover  for  time  spent  in  caring  for  and  nursing  the  child. 
Connell  v.  Putnam,  58  New  Hampshire,  534. 

When  a  parent  sues  for  an  injury  to  a  minor  son,  the 
measure  of  damages  is  the  present  value  of  his  future 
earnings  during  minority,  less  the  cost  of  maintenance,  and 
the  expense  of  sickness.  A.  &  E.  Enc.  of  Law,  VoL  17, 
page  390. 

Is  $2,900  excessive?  A.  &  E.  Enc.  of  Law,  Vol.  17, 
page  390,  and  cases  cited;  Houston,  etc.,  Ry.  Co.  v.  Miller,  49 
Texas,  322;  Chicago,  B.  &  Q.  R.  R.  Co.  v.  Warner,  108  HL 
538;  Anglo-American  Packing  &  Provision  Co.  v.  Baier,  81 
111.  App.  653;  Atchison,  T.  &  S.  F.  R.  R.  Co.  v.  Elder,  50 
111.  App.  276. 

Mr.  Justice  Wall  delivered  the  opinion  of  the  Court. 

The  plaintiff  below  recovered  a  verdict  and  judgment 
against  defendant  for  $2,900,  from  which  the  latter  has 
prosecuted  this  appeal. 

The  cause  of  action  was  an  injury  to  the  infant  son  of 
plaintiff ,  whereby  the  plaintiff  had  been  and  would  be  deprived 
of  the  services  of  the  son,  and  had  been  and  would  be  put  to 
greart  expense  and  trouble  in  taking  care  of  him  during  his 
minority.  The  injury  complained  of  was  by  the  careless 
and  negligent  discharge  of  a  pistol  at  the  child,  which 
resulted  in  the  loss  and  removal  of  the  right  eye  and  a  condi- 
tion of  blindness,  almost  if  not  quite  total,  of  the  left. 

The  shooting  was  according  to  the  proof  a  most  negligent 
and  indefensible  act,  done  not  intentionally  as  claimed,  and 
probably  so,  and  that  the  defendant  should  be  held  respon- 
sible therefor  seems  too  clear  for  argument. 

The  child,  then  some  six  years  of  age,  was  playing  in 
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front  of  the  defendant's  place  of  business,  and  was  causing 
some  annoyance  to  the  defendant  and  his  clerk  by  climbing 
on  the  bars  in  front  of  the  window  and  making  childish 
noises,  when,  to  frighten  him,  the  defendant  flourished  a 
pistol,  pointing  it  in  that  direction,  and  accidentally  dis- 
charged it,  the  bullet  entering  the  face  just  below  the  right 
eye,  with  the  ultimate  consequences  already  stated.  That 
there  was  no  intention  to  do  an  injury  under  such  circum- 
stances is  no  defense. 

The  act  was  grossly  negligent  and  the  defendant  is  liable. 

It  is  urged  the  damages  are  excessive. 

The  plaintiff  was  entitled  to  recover  a  reasonable  sum  for 
actual  loss  sustained  and  to  be  sustained  by  reason  of  the 
defendant's  act. 

This  actual  loss  would  be  made  up  of  expense  and  trouble 
in  caring  for  the  child  and  the  deprivation  of  his  services 
during  minority.  Great  expense  and  trouble  have  already 
been  incurred,  and  if  the  present  condition  of  the  left  eye 
should  continue,  as  according  to  the  medical  testimony  is 
probable,  the  child  will  be  a  very  serious  burden  hereafter. 
It  is  difficult  to  estimate  just  what  this  item  may  amount  to 
in  a  pecuniary  sense.    The  loss  of  service  will  be  total. 

There  is,  of  course,  no  fixed  measure  of  damages  in  such 
a  case,  and  the  allowance  must  rest  in  the  sound  discretion 
of  the  jury.    We  think  that  discretion  was  not  abused  here. 

The  sum  assessed  is  not  unreasonable  in  view  of  the  great 
burden  cast  upon  the  plaintiff  by  the  permanent  affliction 
of  the  child,  to  which  must  be  added  the  loss  of  services  dur- 
ing minority. 

It  is  urged  on  behalf  of  appellant  that  the  jury  were  led 
to  their  assessment  of  damages  by  the  admission  of  improper 
and  irrelevant  testimony  in  regard  to  a  conversation 
between  the  plaintiff  and  defendant,  when  the  former 
applied  for  a  loan  of  $100  to  enable  him  to  take  the  child  to 
an  oculist.  The  defendant  declined  to  make  the  loan  and 
advised  the  plaintiff  not  ^o  incur  the  expense. 

For  some  time  after  the  injury  it  was  not  supposed  by 
the  plaintiff's  local  physician  that  even  the  right  eye  was 
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permanently  affected.  The  external  wound  was  very  slight, 
and  it  was  thought  it  might  be  due  wholly  to  broken  pieces 
of  glass  which  were  extracted,  but  as  time  passed  the  eye 
did  not  improve  and  seemed  to  be  sightless,  and  the  left  eye, 
appearing  to  be  affected  sympathetically,  the  plaintiff  was 
advised  to  consult  a  specialist.  He  was  unable  to  raise  the 
money  for  that  purpose  without  considerable  effort,  and  as 
it  seemed,  later,  valuable  time  was  lost  in  this  way. 

The  admission  of  the  proof  referred  to  is  justified  by 
counsel  for  the  purpose  of  showing  that  plaintiff  was  rea- 
sonably diligent,  under  the  circumstances,  and  that  the 
defendant  discouraged  and  to  some  extent  delayed  the  visit 
to  the  specialist.  We  can  not  say  the  evidence  complained 
of  was  wholly  irrelevant — nor  do  we  think  it  improperly 
affected  the  jury  in  the  assessment  of  damages. 

Another  item  of  proof  which  it  is  urged  was  irrelevant 
and  calculated  to  enhance  the  damages,  was  a  part  of  the 
testimony  of  the  specialist  who  removed  the  right  eye  and 
also  the  bullet  which  was  found  imbedded  in  the  skull  just 
back  of  the  eye.  The  particular  objection  is  that  the  wit- 
ness was  permitted  to  exhibit  the  eye  and  the  bullet  so 
removed,  and  a  piece  of  the  bone  which  was  detached  in 
extracting  the  bullet.  It  was  a  material  part  of  the  plaint- 
iff's case  to  show  that  the  condition  of  the  left  eye  was 
caused  by  the  injury  to  the  right,  and  that  the  bullet  did 
penetrate  the  flesh  as  alleged,  and  lodged  where  it  was 
found.  It  was  competent  to  show  this  by  the  result  of  the 
operation  and  the  opinion  of  the  surgeon.  There  was  no 
impropriety  in  permitting  the  jury  to  see  these  physical  evi- 
dences of  an  important  and  controverted  fact,  and  is  not  to 
be  presumed  that  such  exhibition  would  deprive  them  of 
the  capacity  of  reaching  a  reasonable  and  dispassionate  con- 
clusion. 

It  is  further  insisted  the  trial  court  erred  in  refusing  proof 
that  the  plaintiff  had  ^aived  his  right  of  action  against 
defendant,  in  consideration  of  the  withdrawal  by  defendant 
of  a  motion  for  new  trial  in  a  case  brought  against  him  by 
the  child.    It  was  not  shown  or  proposed  to  show  4;hat  the 
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plaintiff  was  a  party  to  the  saggested  arrangement,  but 
merely  that  the  attorney  of  the  child  had  volunteered  the 
statement  that  if  the  defendant  would  pay  the  amount  of 
the  verdict  in  that  case,  the  defendant  would  not  be  sued 
by  the  present  plaintiff. 

The  evidence  was  properly  rejected  for  the  reason  that 
the  plaintiff  could  not  be  prejudiced  by  such  statement  of 
the  attorney,  unless  made  by  authority  from  him,  which 
was  not  involved  in  the  offered  proof. 

It  is  urged  the  sixth  iiistruction  given  for  plaintiff  was 
erroneous,  because  it  did  ^^  not  limit  the  time  of  care  and 
service  to  be  recovered  for  to  the  minority  of  the  boy." 

The  instruction  is  indefinite  in  this  respect,  and  is  there* 
fore  faulty,  but  it  is  supplemented  and  cured  by  the  sixth 
iiistruction  given  for  defendant,  which  distinctly  states  the 
limitation. 

It  is  argued  that  the  court  erred  Jn  refusing  the  sixth 
refused  instruction  asked  by  defendant,  to  the  effect  that 
the  jury  could  not  go.  outside  of  the  evidence  to  make  up 
their  verdict,  and  that  if  the  finding  was  for  the  plaintiff 
the  amount  allowed  must  be  confined  to  the  pecuniary 
loss. 

The  admonition  contained  in  the  first  sentence  of  this 
instruction  was  gratuitous.  There  was  no  occasion  to  go 
outside  of  the  evidence,  nor,  in  view  of  the  proof,  can  we 
suppose  the  jury  did  so  in  finding  for  the  plaintiff.  Indeed 
we  do  not  see  how,  on  the  evidence,  they  could  have  found 
against  him.  The  rest  of  the  instruction,  relating  to  the 
measure  of  damages,  was  but  a  repetition  of  what  was  con- 
tained in  the  fourth  and  sixth,  which  were  given  at  defend- 
ant's request. 

The  seventh  refused  was  to  the  effect  that  if  the  bov  could 
see  out  of  his  left  eye,  and  that  if  any  witness  had  knowingly 
sworn  falsely  as  to  the  sight  of  said  eye  for  the  purpose  of 
increasing  the  damages,  then  the  jury  might  disregard  the 
testimony  of  such  witness  unless  corroborated,  etc. 

On  reading  the  evidence  we  find  no  occasion  for  this 
instruction.    While    the    proposition    involved  is  correct 
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abstractly,  yet,  unless  there  was  some  occasion  for  it,  there 
was  no  error  in  refusing  it.  Had  it  been  given  we  can  not 
believe  the  verdict  would  have  been  diflferent.  The  eighth 
refused  was  to  the  effect  that  the  plaintiff  must  prove  every 
material  allegation  in  his  declaration.  There  were  seven 
counts  in  the  declaration,  in  which  the  case  was  variously 
stated.  In  the  instructions  already  given  the  jury  had  been 
told  specifically  what  the  plaintiff  was  required  to  prove  in 
order  to  make  out  a  case. 

This  instruction  would  have  tended  to  confuse  and  mis- 
lead, and  therefore  was  properly  refused. 

As  already  stated  we  think  the  verdict  was  abundantly 
justified  by  the  evidence,  and  we  find  the  law  applicable 
was  given  with  sufficient  clearness  and  fully  enough. 

It  would  not  comport  with  justice  to  reverse  the  judg- 
ment on  any  of  the  alleged  errors. 

Judgment  affirmed. 
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Eugene  Holt   Eastman  v.  People^  etc.^  for  Use  of  the 

State  Board  of  Health. 


1.  Medicine  and  Sxtrgert  —  Recovery  Against  Onteqpathist  for 
Practicing  Medicine  Without  a  License  Sustained, — The  appellant  was 
engaged  in  the  practice  of  **  the  profession  of  osteopathy,**  and  the  State 
Board  of  Health  brought  suit  against  him  for  practicing  medicine  with- 
out a  license,  and  obtained  a  judgment  for  the  statutory  penalty.  ffeJd, 
that  the  proofs  brought  him  within  the  provisions  of  the  law,  and  that  he 
is  liable  to  the  penalty  imposed  thereby  for  practicing  medicine  without 
a  license. 

2.  Practice— A«  to  Motions  to  Dismiss  for  Want  of  Authority  of 
Plaintiff's  Attorney. — ^A  motion  to  dismiss  a  suit  for  want  of  authority 
of  plaintiflTs  attorney  to  institute  it,  should  be  supported  by  affidavit  or 
some  matter  of  which  the  court  should  take  notice,  and  must  be  preserved 
in  a  bill  of  exceptions  if  insisted  on,  on  appeaL 


Debt,  for  a  penalty.  Appeal  from  the  CJounty  Court  of  Jersey  County; 
the  Hon.  Allen  M.  Slaten,  Judge,  presiding.  Heard  in  this  court  at 
the  Novemlier  term,  1896.    Affirmed.    Opinion  filed  June  16,  1897. 


Third  District — ^November  Term,  1896.    237 

Eastman  v.  The  People. 

Hamilton  &  Hamilton  and  Thos.  F.  Ferns,  attorneys  for 
appellant. 

A  statute  should  be  so  construed  as  not  to  lead  to  absurd 
CM>nsequence8,  but  its  spirit  and  intent  eflPectnated.  Perry 
County  V.  Jefferson  County,  94  111.  220;  People  v.  Hoffman, 
97  ill.  236;  Hogg  v.  People,  15  111.  App.  289. 

A  statute  in  regard  to  medicine  and  surgery  does  not 
apply  to  one  who  undertakes  to  cure  diseases  by  manipu- 
lating the  patient's  body  by  rubbing,  kneading  and  pressing 
it.  Am.  and  Eng.  Encyclopedia  of  Law,  Vol.  18,  429 
(note);  Anderson's  Law  Dictionary,  668;  Smith  v.  Lane, 
24  Hun  (N.  Y.)  632. 

The  title  of  the  act  under  which  this  action  is  brought,  is : 
^'An  act  to  regulate  the  practice  of  medicine  in  the  State  of 
Illinois."  Under  our  construction  this  title  can  not  be  so 
construed  as  to  include  those  practicing  osteopathy. 

If  so,  then  we  contend  that  any  provision  in  this  act 
which  has  not  a  tendency  to  promote  the  object  and  purpose 
of  the  said  act,  is  clearly  obnoxious  to  the  constitutional 
provision  that,  "  no  act  hereafter  passed  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the  title." 
Sec.  13,  Const.  111.  1870;  People  v.  Institution  of  P.  D., 
71  111.  229;  Dolese  v.  Pierce,  124  111.  140;  Donnersberger  v. 
Prendergast,  128  111.  229. 

The  trial  court  erred  in  denying  the  motion  of  appellant, 
to  compel  attorneys  for  appellee  to  produce  their  authority 
for  representing  the  beneficial  plaintiff  below,  when  their 
authority  was  challenged  by  motion.  Town  of  Kankakee 
V.  Kankakee  &  L  E.  R.  Co.,  115  111.  88. 

E.  J.  Vaughn  and  H.  W.  Poguk,  attorneys  for  appellee. 

Mr.  Justice  Wall  delivbrbd  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  judgment  for  one  hundred  dollars 
as  a  penalty  for  practicing  medicine  without  license,  under 
Far.  10,  Ch.  91,  B.  8.  It  appears  that  the  appellant  was 
engaged  in  the  practice  of  "  the  profession  of  osteopathy," 
as  it  is  termed  in  the  briefs;  that  he  had  an  office  where  he 
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received  patients,  and  that  he  visited  patients  at  their  homes; 
that  he  advertised  his  system  and  his  skill  therein  by  publi- 
cations in  the  newspapers,  and  that  he  professed  ability  to 
understand  and  treat  human  ailments  intelligently  and 
successfully. 

So  far  as  shown  his  treatment  consisted  wholly  of  rubbing 
and  manipulating  the  affected  parts  with  his  hands  and 
fingers,  and  by  flexing  and  moving  the  limbs  of  the  patient 
in  various  ways. 

It  is  insisted  on  his  behalf  that  because  he  used  no  medi- 
cines or  instruments  he  is  not  amenable  to  the  statute. 

Par.  14,  of  Ch.  91,  declares  that  "Any  person  shall  be 
regarded  as  practicing  medicine  within  the  meaning  of  this 
act  who  shall  treat,  operate  on,  or  prescribe  for  any  physical 
ailment  of  another." 

It  is  argued  on  behalf  of  appellant  that  this  provision 
must  receive  reasonable  interpretation,  and  that  to  "  treat " 
implies  the  use  of  medicines  or  drugs  of  some  sort,  and  to 
"  operate  on  "  implies  the  use  of  instruments  of  some  sort. 
This  is  not  so  necessarily.  Many  of  the  minor  operations 
are  effected  without  the  use  of  instruments  bymere  pressure, 
extension,  and  flexion. 

This  of  course  implies  some  knowledge  of  anatomy  and 
some  skill.  So,  many  forms  of  disease  are  treated  by  atten- 
tion to  the  diet,  habits  and  mode  of  life  without  resorting 
to  medical  remedies. 

It  is  said  by  counsel  that  if  the  statute  reaches  this  case 
it  must  include  treatment  by  Turkish  baths,  massage  and  the 
like.  We  think  not.  The  evidence  shows  that  appellant  held 
himself  out  as  competent  to  treat  and  cure  numerous 
diseases,  such  as  all  forms  of  fevers,  cerebro-spinal  meningitis, 
catarrh;  diphtheria^  croup,  pneumonia,  asthma,  indigestion, 
dysentery,  kidney  diseases,  measles,  paralysis,  and  many 
others,  including  in  fact  a  large  proportion  of  the  ailments 
common  to  mankind.  He  represented  himself  as  a  graduate 
of  the  new  school  of  "  Osteopathy,"  and  held  himself  out 
as  qualified  to  examine  and  treat  all  who  might  seek  his 
aid. 
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Herein,  he  differs  from  those  who  give  Turkish  baths, 
massage  and  the  like. 

He  professes  to  be  able  to  diagnose  and  advise  in  respect 
to  a  long  list  of  diseases,  and  to  furnish  discriminating  and 
efficient  treatment  to  those  who  may  come  to  him,  and  while 
he  may  rely  wholly  upon  manipulation,  flexing,  rubbing, 
extension,  etc.,  yet  he  professes  to  have  skill  and  judgment 
in  these  methods,  so  as  properly  to  adapt  the  treatment  to 
each  case,  giving  it  what  is  appropriate,  in  amount,  and  with 
repetition  at  such  times  and  to  such  extent  as  may  be  dic- 
tated by  his  knowledge  and  experience.  '  By  his  skill  in  the 
use  of  his  peculiar  remedies  or  methods  he  claims  to  be  com- 
petent to  relieve  and  cure  various  ailments,  and  therefore 
he  invites  patronage.  We  are  referred  to  the  case,  Smith  v. 
Lane,  24  Hun,  632.  The  statute  of  New  York  is  unlike 
ours,  and  the  facts  of  that  case  are  unlike  those  in  the  case 
at  bar.    We  think  the  ruling  there  should  not  control  here. 

It  is  suggests  rather  than  argued  that  as  the  title  of  the 
act  in  question  is  ^^  An  act  to  regulate  the  practice  of  medi- 
cine in  the  State  of  Illinois,"  and  as  the  constitution  provides 
that  no  act  shall  embrace  more  than  one  subject  which 
must  be  expressed  in  the  title,  any  construction  which 
would  include  a  matter  not  within  the  practice  of  medicine 
must  be  avoided,  or  the  act  is  unconstitutional. 

*'  Medicine  is  the  art  of  understanding  diseases  and  curing 
or  relieving  them  when  possible." — Bigelow.  It  is  that 
branch  of  physic  which  relates  to  the  healing  of  diseases. — 
Dunglison. 

This  act  is  not  restricted  to  any  particular  methods  or 
remedies.  Indeed  these  are  almost  innumerable,  considering 
what  are  used  and  what  have  been  discarded. 

We  are  of  opinion  the  proofs  bring  appellant  within  the 
act,  and  that  he  is  liable  to  the  penalty  imposed  thereby  for 
practicing  medicine  without  license. 

It  is  urged  the  court  erred  in  refusing  to  dismiss  the  suit 
for  want  of  authority  of  plaintiff's  attorney  to  institute  the 
action. 

It  is  shown  by  a  recital  of  the  clerk  in  the  order  of  record 
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that  such  a  motion  was  made  and  overruled  and  that  the 
defendant  excepted. 

This  entry  by  the  clerk  in  the  orders  of  the  court  for  the 
day  is  not  sufficient  to  save  the  exception,  and  if  it  were, 
there  is  nothing  to  show  that  the  motion  was  supported  by 
anything  requiring  the  action  of  the  court.  Such  a  motion 
should  be  supported  by  affidavit  or  some  matter  of  which 
the  court  should  take  notice  and  must  be  preserved  by  a 
bill  of  exceptions. 

The  judgment  will  be  affirmed* 


Michigan  Stove  Company  v.  Harwood  Hardware  Com- 
pany et  al. 

1.  Agency —AutJiority  Secured  Through  Fraud,— The  court  bolda 
that  the  testimony  in  this  case  clearly  shows  that  certain  of  the  appel- 
lees, aided  by  an  attorney,  induced  the  appellant  to  intrust  to  the 
attorney  its  interests  in  the  matter  out  of  which  this  suit  arose;  that  the 
attorney,  though  assuming  to  act  for  the  appellant,  was  in  fact  acting 
in  behalf  of  said  appeUees;  that  the  appellant  repudiated  the  acts  of 
this  attorney  in  due  season;  and  hence  that  it  is  not  bound  by  any- 
thing he  did  in  the  matter,  and  that  appellees  can  not  avail  themselves 
of  his  ostensible  authority  in  defense  of  this  action. 

Assampsit,  on  three  promissory  notes.  Appeal  from  the  Circuit 
Ck)urt  of  McLean  County;  the  Hon.  Charles  R.  Starr,  Judge,  pre- 
siding. Heard  in  this  court  at  the  November  term,  1896.  Reversed  and 
remanded.    Opinion  filed  June  16, 1897. 

A.  E.  Demange  and  Kalph  F.  Pottee,  attorneys  for 
appellant. 

J.  J.  Mobrisset,  attorney  for  appellees,  K.  B.  Harwood 
and  Grace  Kogers-IIarwood. 

Opinion  per  Curiam. 

The  action  below  was  assumpsit,  brought  by  the  appel- 
lant company  to  recover  on  three  notes  given  to  it  by 
the  Harwood  Hardware  Co.,  K.  B.  Harw^ood  and  Grace 
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Bop^ers-Harwoody  the  Hardware  Company  being  the  pri- 
mary debtor. 

K.  B.  Harwood,  when  the  notes  were  executed,  was  pres- 
ident and  owner  of  all  the  stock  of  the  Hardware  Company, 
and  Grace  Rogers- Harwood  was  his  wife. 

Harwood  sold  the  assets  and  property  of  the  Hardware 
Company  (except  accounts  due  to  it)  to  one  Taylor,  and  the 
defense  to  the  notes  in  suit  was  that  Taylor  afterward  exe- 
cuted to  the  appellant  company  a  chattel  mortgage  to 
secure  the  payment  of  the  notes,  and  that  the  appellant 
company  failed,  through  its  own  negligence,  to  realize  pay- 
ment of  the  notes  out  of  the  mortgaged  property,  and  also 
wrongfully  deprived  the  appellees,  K.  fi.  and  Grace  Rogers* 
Harwood,  of  an  opportunity  to  have  the  mortgaged  chattel 
property  appropriated  to  the  payment  of  the  indebtedness 
evidenced  by  the  notes. 

We  have  carefully  read  the  testimony,  and  without  enter- 
ing upon  a  recitation  of  unpleasant  details,  deem  it  sufficient 
to  say  it  clearly  appeared  K.  B.  Harwood,  acting  in  behalf 
of  himself  and  his  wife,  aided  by  a  young  and  inexperienced 
attorney,  induced  the  appellant  company  to  intrust  its 
interest  in  the  matter  to  said  attorney,  who,  though  assum- 
ing to  act  for  the  appellant  company,  was  in  fact  acting  in 
behalf  of  the  said  K.  B.  and  Grace  Rogers-Harwood. 

Under  the  advice  of  this  attorney,  the  appellant  com- 
pany was  led  to  permit  him  to  take  certain  steps  with  rela- 
tion to  the  chattel  mortgage,  and  a  sale  of  the  property 
under  it,  whereby,  as  appellees  now  claim,  the  appellant 
company  became  the  owner  of  a  portion  of  the  mortgaged 
property,  in  part  satisfaction  of  the  amount  due  on  the 
notes  given  by  appellees,  E.  B.  and  Grace  Rogers-Har- 
wood. 

The  company,  in  due  season,  repudiated  the  acts  of  this 
attorney,  and  in  our  opinion  the  Circuit  Court  should  have 
ruled  it  was  not  bound  or  concluded  by  anything  he  did  in 
the  matter,  and  that  the  appellees  could  not  avail  theni- 
selves  of  his  ostensible  authority  to  represent  it  in  defense 
of  the  action  upon  the  notes. 

Vol.  LXXI  tl 
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In  justice  to  counsel  who  appears  for  appellees  in  this 
court,  it  is  proper  we  should  here  remark  he  is  not  the  attor- 
ney referred  to  hereinbefore,  and  there  is  nothing  in  his 
connection  with  the  case  inconsistent  with  the  fair  and 
proi)er  discharge  of  his  duty  as  an  attorney  and  counsellor 
at  law. 

The  judgment  must  be  and  is  reversed  and  the  cause 
remanded. 


John  W.  Rhodes  and  The  Stoddard  Mfg.  Co.,  Impleaded 

with  The  Harana  Press  Drill  Company,  y.  John 

L.  Ashurst  and  Lewis  B.  Ashurst. 


1.  Set-off — Agaitut  an  Assignee  of  a  Patent — In  a  suit  for  an 
accounting,  by  the  assignee  of  a  patent,  against  persons  manufacturing 
under  a  former  assignment  alleged  to  have  expired,  the  allowance  of  a 
claim  against  the  original  owner  of  the  patent  as  a  set-off,  is  held  proper 
under  the  circumstances. 

2.  Fatests— Royalties  for  Articles  Made,  but  Not  SoW.— The  court 
holds  that  the  royalties  claimed  in  this  suit,  for  the  use  of  the  patent  in 
making  the  articles  remaining  unsold,  were  properly  left  unadjusted  by 
the  court  Had  the  patent  been  used  piratically  a  different  rule  might 
have  been  applied,  but,  under  the  circumstances  of  this  case,  it  was 
proper  to  let  an  accounting  for  the  use  of  the  patent  await  a  sale  of  the 
articles. 

8.  AccouNTiNO — Before  a  Master  in  Chancery.  — ^In  taking  an  account, 
a  master  in  chancery  is  not  limited  to  the  date  of  entering  the  decree; 
he  can  extend  it  down  to  the  time  of  the  hearing  before  him. 

Bill,  for  an  accounting.  Appeal  from  the  Circuit  Court  of  Mason 
County;  the  Hon.  Qeoboe  W.  Hebdman,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1896.  Affirmed.  Opinion  filed  Jime 
16,  1897. 

John  G.  Manahan  and  Chableb  M.  Peok,  attorneys  for 
appellants. 


John  W.  Pitman,  attorney  for  appellees. 
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Opinion  per  Curiam. 

This  cause  was  before  ns  at  a  former  term,  48  111.  App.  454. 

An  appeal  from  our  decision  was  affirmed  by  the  Supreme 
Court,  with  directions  to  the  Circuit  Court  to  cause  an 
apportionment  to  be  made  upon  equitable  principles  of  the 
royalties  properly  chargeable  for  the  use  of  the  complain- 
ant's patent.    148  111.  115. 

In  pursuance  of  such  directions  the  Circuit  Court  ordered 
the  master  in  chancery  to  make  and  state  an  account  of  all 
the  royalties  and  license  fees  which  ought  to  be  paid  by  said  J. 
W.  Khodes  and  the  said  Stoddard  Manufacturing  Company, 
or  either  of  them,  to  said  Lewis  B.  Ashurst,  and  of  all 
proper  credits  and  all  set-offs  thereto,  if  any,  and  that  he 
report  the  same  with  the  evidence  taken  and  his  conclusions 
at  the  next  term. 

The  master  performed  the  duties  thus  enjoined  upon  him, 
and  to  his  report  exceptions  were  filed  by  the  respective 
litigants. 

The  Circuit  Court  heard  the  exceptions  and  rendered  a 
decree  finding  the  total  amount  of  royalties  to  be  appor- 
tioned to  be  122,243.50,  of  which  the  sum  of  $3,748  had 
been  paid  by  the  Stoddard  Manufacturing  Company  to  said 
John  W.  Ehodes,  leaving  unpaid  by  the  Stoddard  Manu- 
facturing Company  the  sum  of  $18,495.50,  and  that  said 
Khodes  was  entitled  to  a  set-ofif  in  the  sum  of  $6,326.15  as 
against  said  Lewis  B.  Ashurst,  such  set-off  being  the  a^iount 
due  said  Bhodes  from  said  John  L.  Ashurst  upon  certain 
notes  given  by  the  latter  to  the  Havana  Press  Drill  Co. 

The  decree  further  found  Lewis  B.  Ashurst  entitled  to 
recover  from  the  said  Khodes  and  said  Stoddard  Manufact- 
uring Company  one-half  the  sum,  to  wit,  $18,495.50,  found 
to  be  unpaid  upon  said  royalties,  to  wit,  $9,247.75,  and  that 
said  Lewis  B.  Ashurst  was  entitled  to  recover  from  said 
Khodes  one-half  the  amount,  to  wit,  $3,748  received  by  said 
Khodes  from  said  royalties,  to  wit,  the  sum  of  $1,874,  after 
deducting  from  such  sums  the  amount  due  Khodes  by  way 
of  set-off,  to  wit,  $6,326.16. 

The  amount  to  be  paid  said  Lewis  B.  Ashurst  under  the 
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terms  of  the  decree  was  $4,795.60,  for  which  sum  a  decree 
was  rendered  in  his  favor  against  said  John  L.  Rhodes 
and  the  Stoddard  Manufacturing  Company  to  be  enforced 
by  execution. 

Both  parties  appealed  to  this  court. 

The  parties  respectively  complain  of  the  conclusion 
arrived  at  by  the  court  as  to  the  proper  amount  to  be 
accounted  for  as  royalties  for  the  use  of  the  Ashurst  patent. 

The  amount  to  be  paid  by  the  Stoddard  Manufacturing 
Company  to  Rhodes,  under  the  contract  between  them,  was 
readily  ascertained,  but  this  sum  was  for  the  use  and  value 
of  a  number  of  different  patents,  including  that  held  by 
Ashurst. 

The  relative  value  of  these  different  patents  was  the  sub- 
ject of  much  testimony,  and  its  solution  is  attended  with  no 
little  difficulty. 

The  testimony  consists  mainly  of  that  of  different  wit- 
nesses as  to  the  respective  merits  of  the  different  patents 
and  estimates  as  to  the  value  contributed  by  each  to  the 
total  value  of  a  complete  drill,  which  was  the  result  of  the 
combined  employment  of  all  the  inventions  covered  by  the 
different  patents. 

Such  evidence  consisted  largely  of  the  conflicting  opin- 
ions of  witnesses  as  to  the  relative  benefit  conferred  by  the 
different  patents  to  the  working  and  saleable  quality  of  the 
drills,  and  lacked  so  many  elements  of  exactness  as  to  make 
a  satisfactory  solution  quite  difficult 

We  have  examined  the  testimony,  considered  the  rather 
voluminous  arguments  presented  thereon,  and  have  arrived 
at  the  conclusion  there  is  sufficient  evidence  in  the  i^scord  to 
support  the  finding  of  the  court  upon  the  question. 

To  incorporate  in  this  opinion  the  testimony  in  detail  and 
our  reasoning  thereon,  would  extend  it  unreasonably  with- 
out corresponding  benefit  to  the  litigants  or  to  the  pro- 
fession. 

The  allowance  to  Rhodes  of  the  sum  of  $6,326.15  by  way 
of  set-off  was  proper  as  we  think. 

The  amount  so  set  off  was  the  sum  due  from  John  L. 
Ashurst  on  certain  notes  given  by  him  to  the  Havana  Press 
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Drill  Co.,  and  the  consideration  grew  out  of  the  assignment 
of  the  patent  in  question  by  said  John  L.  to  the  Havana 
Press  Drill  Co.,  and  the  business  of  making  and  selling  the 
drills  by  the  company  under  the  assignment. 

John  L.  afterward  assigned  the  same  patent  to  Lewis 
Ashurst,  but  subject  to  all  right  inuring  to  the  Havana 
Press  Drill  Co.  by  virtue  of  the  former  assignment. 

Ehodes  and  John  L.  owned  the  stock  of  the  Drill  Co.,  and 
the  amount  set  off  is  only  such  portion  of  the  indebtedness 
evidenced  by  the  notes  as  his  stock  interest  entitled  him  to 
have  in  the  assets  of  the  company. 

The  interest  acquired  by  Lewis  in  the  patents  was  quali- 
fied by  the  former  assignment,  and  as  the  decree  divested 
the  Havana  Drill  Co.  of  all  interest  in  the  patent  and  left 
Lewis  the  sole  owner  thereof,  it  was  proper  to  adjust  by  set- 
off the  matter  of  the  notes. 

The  royalties  claimed  for  the  use  of  the  patent  in  the  107 
drills  remaining  unsold  were  properly  left  unadjusted  by  the 
court. 

The  Stoddard  Manufacturing  Company  made  these  drills 
under  a  contract  with  Bhodes  which  authorized  the  use  of 
the  Ashurst  patent  as  the  result  of  the  assignment  by  the 
inventor  of  his  patent  to  Bhodes. 

Had  the  patent  been  used  piratically  a  different  rule 
might  have  been  applied,  but,  under  the  circumstances  of 
this  case,  it  was  proper  to  let  an  accounting  for  the  use  of 
the  patents  await  sale  of  these  drills. 

The  contention  the  accounting  should  have  been  limited 
to  the  date  of  the  decree  is  not  well  founded. 

It  was  proper  to  receive  testimony  and  adjust  the  account 
down  to  the  time  of  the  hearing  before  the  master. 

Curtis  on  Patents,  4th  Ed.,  Sec.  436;  Rubber  Co.  v.  Good- 
vear,  9  Wall.  788. 

We  think  the  decree  should  be  affirmed. 
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People^  etc.^  ex  rel.  P.  8.  Beplogle^  t.  The  Jalia  F. 

Bnmham  Hospital. 

P.  S.  Beplogle  t.  Same. 

1.  CJORPORATIONS— JRju?er  of  Directors  to  Adopt  By-laws.— Where 
the  petition  upon  which  letters  of  incorporation  are  issued  commit  to  a 
board  of  directors  the  management  and  conti'ol  of  a  hospital  to  be  main- 
tained by  the  corporation,  and  no  restrictions  on  the  power  of  the  board 
appear,  they  must  be  deemed  empowered  to  adopt  any  regulation  for 
the  government  of  the  hospital  which  is  reasonable  and  consistent  with 
the  general  purposes  of  the  corporation. 

2.  Same— ^  By-law  Held  Reasonable  and  Within  the  Power  of  the 
Directors, — The  board  of  directors  of  an  incorporated  hospital  adopted  a 
by-law  reciting  that  certain  medical  societies  had  adopted  codes  of 
medical  ethics  as  nearly  identical  as  possible  and  uniform  in  scope  and 
arrangement,  and  providing  that  only  physicians  who  comply  with  the 
codes  of  such  associations  should  practice  in  the  hospital  Held,  that 
the  by-law  was  reasonable  and  within  the  power  of  the  directors  to 
adopt. 

8.  Charities— fF7u>  May  Complain  as  to  Management  of, —  A  phy- 
sician, whose  only  interest  in  the  government  of  a  hospital  is  the  hope 
of  gains  and  profits  to  arise  from  the  practice  of  his  profession  therein  is 
not  a  beneficiary  of  the  trust,  and  has  no  standing  in  a  court  of  law  or 
equity  to  complain  that  the  government  of  the  hospital  is  such  as  to 
deprive  him  of  profit  that  he  might  receive  if  other  rules  or  modes  were 
adopted  for  the  management  of  the  charity. 

Mandamus  and  Bill  for  Belief.— Appeals  from  the  Circuit  Court  of 
Champaign  County;  the  Hon.  Francls  M.  Wright,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion 
filed  June  16,  1897. 

J.  L.  Eat,  attorney  for  appellant. 

Gere  &  Philbrick  and  Wolfe  &  Savage,  attorneys  for 
appellee. 

Opinion  pbb  Curiam. 

The  first  of  these  cases  w^as  a  bill  in  chancery  filed  by  the 
appellant,  alleging  that  he  was  a  physician  and  surgeon  reg- 
ularly licensed  under  the  laws  of  the  State  to  practice  his 
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profession,  and  that  the  directors  of  the  appellee  hospital 
had  refused  to  admit  him  to  practice  in  the  hospital,  and 
praying  the  court  should  by  its  decree  order  the  directors 
to  permit  him  to  visit  and  treat  professionally  patients  in 
the  hospital. 

The  second  case  was  a  petition  for  a  writ  of  mandamus, 
to  require  the  directors  to  admit  the  petitioner  to  practice 
as  a  physician  in  the  hospital. 

The  court  upon  a  hearing  held  the  appellant  was  not 
entitled  to  the  relief  prayed  in  either  form  of  proceeding, 
and  petitioner  has  appealed. 

It  appeared  upon  the  hearing  a  large  majority  of  the 
regularly  licensed  practicing  physicians  in  the  city  and 
county  of  Champaign,  wherein  the  hospital  is  located, 
regarded  the  appellant  as  guilty  of  unprofessional  and  dis- 
creditable conduct  in  the  practice  of  medicine  and  surgery, 
and  notified  the  directors  they  would  not  send  patients  to, 
or  practice  their  profession  in  the  hospital  if  appellant  was 
admitted  to  treat  patients  there. 

The  board  of  directors  thereupon  adopted  the  following 
by-law : 

*^  Section  1.  The  American  Medical  Association,  the 
American  Institute  of  Homeopathy,  the  Illinois  Homeo- 
pathic Medical  Association,  and  the  State  Electric  Medical 
and  Surgical  Society,  and  the  Illinois  State  Medical  Society, 
have  adopted  a  code  of  medical  ethics  as  nearly  identical  as 
possible  and  uniform  in  scope  and  arrangement.  Only  those 
physicians  who  comply  with  the  code  of  these  associations 
may  practice  in  the  hospital." 

The  codes  of  professional  ethics  adopted  by  the  various 
associations  and  societies  named  in  the  by-laws  do  not  differ 
in  substance. 

The  code  of  the  American  Medical  Association  is  as 
follows : 

4.  It  is  derogatory  to  the  dignity  of  the  profession  to 
resort  to  public  advertisements  or  private  cards  or  hand- 
bills, inviting  the  attention  of  individuals  affected  with  any 
particular  disease^  publicly  offering  advice  and  medicine  to 
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the  poor  gratis,  and  promising  radical  cures,  or  publishing 
cases  and  operations  in  the  daily  prints,  or  suffering  such  pub- 
lications to  be  made;  to  invite  laymen  to  be  present  at  opera- 
tions; to  boast  of  cures  and  remedies;  to  adduce  certificates 
of  skill  and  success,  or  other  similar  acts.  These  are  the 
ordinary  practice  of  empirics,  and  are  highly  reprehensible 
in  the  regular  physician. 

The  rule  is  stated  by  the  American  Institute  of  Homeop- 
athy as  follows : 

3.  Physicians  should  not  resort  to  public  advertising  or 
private  cards  or  handbills  inviting  the  attention  of  persons 
affected  by  a  particular  disease,  or  publicly  offer  advice  or 
medicine  to  the  poor  gratis,  or  promise  radical  cures,  or 
publish  cures  or  operations  in  the  daily  prints,  or  invite  lay- 
men to  be  present  at  operations  or  solicit  or  exhibit  certifi- 
cates of  skill  and  success. 

4.  Equally  derogatory  to  professional  character  to  hold 
a  patent  for  any  nostrum  or  surgical  instrument,  or  keep 
secret  the  nature  or  composition  of  medicine  used  by  him. 

It  appeared  from  the  proofs,  appellant,  in  order  to  obtain 
patronage,  resorted  to  public  advertising,  and  printed  hand- 
bills or  circulars  wherein  he  promised  radical  and  wonder- 
ful cures,  and  boasted  of  his  superior  medical  knowledge, 
skill  and  success;  invited  persons  affected  with  diseases  to 
employ  him;  set  forth  certificates  showing  that  extraordi- 
nary success  attended  his  treatment  in  many  different  cases, 
and  proffered  to  examine  patients  and  give  medical  advice 
without  charge.  It  appeared  also  that  in  many  instances 
he  exacted  notes  from  his  patients  in  advance  of  rendering 
service  to  them,  and  in  such  notes  inserted  a  clause  to  the 
effect  that  the  consideration  of  the  instrument  was  for  the 
"  wages  of  a  laborer."  It  appeared  also  the  appellant,  in 
the  newspapers  and  by  way  of  circulars,  advertised  as  an  in- 
corporated "Medical  and  Surgical  Institute  and  Sanitarium," 
having  a  president  and  secretary,  when  in  fact  there  was 
no  such  corporate  company. 

These  practices  and  devices  of  the  appellant  were  in 
flagrant  disregard  of  the  standard  of  professional  conduct 
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adopted  by  the  association  and  societies  of  the  learned  and 
honorable  profession  of  which  he  was  a  member,  and  are 
regarded  by  the  great  body  of  physicians  and  surgeons  as 
unprofessional  and  discreditable,  if  not  disreputable. 

The  false  assumption  of  corporate  existence,  with  the  pow- 
ers and  paid  privileges  resulting  from  a  corporation  for  the 
purpose  of  soliciting  business,  is  a  positive  violation  of  the 
criminal  statutes  of  the  State,  and  is  punishable  by  the 
infliction  of  a  fine. 

Criminal  Code,  Sec.  220. 

For  such  reasons  the  greater  number  of  physicians  and 
surgeons  in  the  city  and  county  wherein  the  hospital  was 
located,  as  a  mark  of  their  condemnation  of  the  conduct  of 
appellant,  and  with  the  view  of  purging  their  ranks  of  the 
presence  of  one  who  had  no  regard  for  the  dignity  or  stand- 
ing of  their  honorable  calling,  determined  they  would  not 
recognize  him  as  worthy  of  association  of  reputable  prac- 
titioners. 

They  so  notified  the  directors  of  the  hospital,  and  the 
directors  were  confronted  with  the  question  whether  the 
sick  and  a£3icted  in  their  care,  or  who  should  come  to  the 
institution  for  relief,  should  have  the  benefit  of  the  atten- 
tion, experience,  skill  and  learning  of  the  great  body  of  phy- 
sicians and  surgeons,  or  be  committed  wholly  to  the  hands 
of  the  appellant. 

The  hospital  had  its  existence  for  the  purposes  of  extend- 
ing relief  to  the  sick  and  afflicted  and  of  relieving  their  pain 
and  suffering 

The  appellee  hospital  is  a  corporation  organized  under 
the  general  laws  of  the  State.  The  petition  upon  which 
letters  of  incorporation  were  issued  committed  the  manage- 
ment and  control  of  the  hospital  to  the  board  of  directors, 
and  we  find  nothing  in  the  record  restrictive  of  the  powers 
of  the  board.  They  therefore  must  be  deemed  empowered 
to  adopt  any  regulation  for  the  government  of  the  hospital 
which  is  reasonable  and  consistent  with  the  general  purposes 
of  the  corporation. 

We  think  it  was  fully  within  their  power  to  adopt  the 
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by-law  in  question  and  to  enforce  it.  Under  the  by-law 
the  appellant,  in  order  to  obtain  admission  to  the  hospital  as 
a  physician,  had  but  to  abandon  practices  which  the  com- 
mon judgment  of  his  professional  brethren  branded  as  dis- 
creditable, and  which  are  so  commonly  resorted  to  by  quacks 
and  charlatans. 

The  requirement  of  the  by-law  was  reasonable  and  within 
the  power  of  the  directors  to  adopt,  and  we  think  entirely 
right  and  proper.  • 

The  decree  complained  of  may  also  be  upheld  from  other 
considerations. 

The  contention  does  not  involve  any  property  right 
belonging  to  the  trust,  but  only  a  question  of  the  proper 
exercise  of  the  governing  power  of  the  directors. 

Only  those  who  have  an  interest  in  the  government  of  the 
trust  are  entitled  to  involve  the  directors  in  litigation 
because  of  alleged  misgovernment.  The  appellant  was  not 
a  contributor  to  the  fund  by  which  the  hospital  was  estab- 
lished, nor  has  he  contributed  to  provide  a  fund  to  maintain 
it.  The  beneficiaries  of  the  hospital  are  those  unfortunates 
for  whose  relief  and  comfort  it  was  established. 

A  physician,  whose  only  interest  in  the  government  of  the 
hospital  is  the  hope  of  gains  and  profits  to  arise  from  the 
practice  of  his  profession  therein,  is  not  a  beneficiary  of  the 
trust,  and  has  no  standing  in  a  court  of  law  or  equity  to  com- 
plain that  the  government  is  such  that  he  does  not  profit 
from  its  existence,  as  he  might  if  other  rules  or  modes  were 
adopted  for  the  management  of  the  charity.  27  Ameri- 
can &  Eng.  Ency.  of  Law  278. 

The  decree  and  the  judgment  must  be  and  are  affirmed. 


Niagara  Shoe  Company  v.  William  W.  Tobey. 

1.  Corporations  ^Reduction  of  Capital  Stock  ofy  Must  be  Pro  Rata, 
— The  court  holds  that  the  statute  authorizing  a  reduction  of  the  capital 
stock  of  a  corporation  requires  that  equality  between  the  several  stock- 
holders should  be  preserved,  and  that  to  accomplish  such  a  reduction 


Third  Distbict — Novembee  Tebm,  1896.    251 

Niagara  Shoe  Go.  v.  Tobey. 

with  equality  it  must  be  made  pro  rata,  as  no  other  method  would  be 
fair  o]r  equitable,  and  therefore  permissible,  except  by  oonsent  of  those 
to  be  affected. 

Assam  psit,  on  a  subscription  to  the  stock  of  a  corporation.  Appeal 
from  the  Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand 
Bookwaltbr,  Judge,  presiding.  Heard  in  this  court  at  the  November 
term,  1896.    Affirmed.    Opinion  filed  June  16, 1897. 

Lawrence  &  Lawbencs  and  Wm,  A.  Young,  attorneys 
for  appellant. 

KiMBKOuoH  &  Mbeks,  and  CalhouK  &  Steely^  attorneys 
for  appellee. 

Opinion  pee  Oubiam. 

Appellant  brought  assumpsit  to  recover  of  appellee  $3,000 
upon  his  subscription  for  thirty  shares  of  the  capital  stock  of 
said  company. 

The  second  special  plea  of  defendant  was  as  follows : 

And  for  a  further  plea  in  this  behalf,  the  defendant  says 
that  the  plaintiff  ought  not  further  to  have  or  maintain  its 
aforesaid  action  against  him,  the  defendant,  because,  he 
says,  that  after  the  making  of  the  alleged  subscription  to 
the  capital  stock  of  plaintiff  corporation,  and  after  the 
alleged  complete  organization  of  the  said  corporation,  and 
after  the  commencement  of  this  suit,  on,  to  wit,  May  5, 
A.  D.  1896,  and  without  the  consent,  knowledge  or  sanction 
of  this  defendant,  the  capital  stock  of  said  corporation  was, 
at  a  special  meeting  of  the  stockholders  thereof,  held  for 
that  purpose,  two-thirds  of  the  alleged  stockholders  therein 
voting  in  favor  thereof,  reduced  to  the  sum  of,  to  wit, 
$54,200,  and  that  said  capital  stock  was  so  reduced  by 
releasing  therefrom  the  subscription  thereto  of  George  W. 
Abdill,  as  trustee  to  the  amount  of,  to  wit,  $45,800,  and  not 
by  a  pro  rata  reduction  from  the  subscription  of  each  and 
all  of  the  subscribers  to  the  capital  stock  of  said  corpora- 
tion, as  required  by  law;  and  defendant  avers  that  no 
reduction  was  made  from  his  subscription  to  the  capital 
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stock  of  said  corporation ,  and  that  such  reduction  of  the 
capital  stock  and  release  from  the  subscription  of  the  said 
George  W.  Abdill,  as  trustee,  was  to  the  injury  of,  and  was 
made  without  the  consent,  knowledge  or  sanction  of  this 
defendant,  whereby,  and  by  means  of  the  premises^  the 
equality  existing  and  intended  to  exist  between  the  share- 
holders in  said  corporation  was  destroyed,  and  this  defendant 
became  and  was  released  as  a  subscriber  to  the  capital  stock 
of  said  corporation,  and  his  said  subscription  thereto  became 
and  Avas  null  and  void,  and  this  defendant  is  ready  to  verify; 
wherefore  he  prays  judgment  if  the  plaintiff  ought  to 
further  have  or  maintain  its  aforesaid  action  against  him, 
this  defendant,  etc. 

To  this  plea  the  plaintiff  filed  a  replication  as  follows : 
And  for  replication  to  the  second  special  plea  by  the 
defendant  above  pleaded,  the  plaintiff  says  precludi  non^ 
because,  it  says,  that  the  defendant,  as  well  as  all  other 
stockholders  of  said  plaintiff,  had  knowledge  and  notice  of 
said  meeting  of  said  stockholders  to  reduce  the  capital 
stock  of  said  corporation,  as  in  said  plea  mentioned,  in  this, 
that  a  notice  properly  addressed  to  defendant,  signed  by  a 
majority  of  the  directors  of  said  corporation,  stating  the 
time  and  place  of  meeting  and  the  object  thereof,  that  is 
to  say,  for  the  purpose  of  reducing  the  capital  stock  of  said 
corporation,^  as  provided  by  the  statute  in  such  cases,  was 
given  the  said  defendant  by  depositing  the  same  in  an 
envelope,  postage  prepaid,  in  the  postoffice  at  Danville, 
Illinois,  being  the  postoffice  address  of  defendant,  at  least 
thirty  days  prior  to  said  meeting,  and  also  by  publishing  a 
like  notice  for  three  successive  weeks  next  before  said  meet- 
ing, in  a  newspaper  published  in  the  city  of  Danville,  in 
said  Vermilion  county,  being  the  county  in  which  the  prin- 
cipal business  office  of  said  corporation  was  then  located, 
and  ever  since  has  been  located,  and  this  plaintiff  is  ready 
to  verify,  etc. 

The  court  sustained  a  demurrer  to  this  replication  and 
gave  judgment  against  the  plaintiff  for  cost.  The  record  is 
brought  here  on  the  appeal  of  the  plaintiff*,  and  error  is 
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assigned  upon  the  action  of  the  court  in  sustaining  the 
demurrers  to  said  replication. 

The  defense  set  up  by  the  plea  was  as  to  the  mode  by 
which  the  reduction  of  the  capital  stock  was  effected,  that  is, 
by  releasing  the  subscription  of  Abdill  as  trustee  to  the 
amount  stated,  no  reduction  whatever  being  made  on  the 
subscription  of  other  stockholders,  which  was  really  a 
release  of  AbdilPs  subscription,  rather  than  a  reduction  of 
the  capital  stock  of  the  corporation  in  the  proper  sense  of 
the  term. 

We  are  inclined  to  agree  with  the  position  that  the  stat- 
ute when  it  authorizes  a  reduction  of  capital  stock,  intends 
that  the  equality  between  the  several  stockholders  should 
be  preserved,  and  to  accomplish  the  reduction  with  such 
equality  it  must  be  made  pro  rata.  No  other  method 
would  be  fair  or  equitable,  and  no  other  would  therefore  be 
permissible  except  by  consent  of  those  to  be  affected. 

The  replication  does  not  answer  the  defense  interposed 
by  the  plea. 

The  meeting  may  have  been  called  regularly,  and  every 
stockholder  may  have  had  due  notice.  It  was  the  irregu- 
lar action  of  the  stockholders  that  is  complained  of,  not  an 
irregularity  in  their  convocation. 

It  does  not  aid  their  illegal  action  to  aver  that  they  were 
duly  convened. 

The  replication  was  not  good  and  the  demurrer  thereto 
was  properly  sustained. 

Judgment  affirmed. 


Solon  Banflll  v.  Martha  A.  Twyman  et  al. 

1.  Rbal  E8TA.TK— Ccrtoin  Articles  Held  Not  Part  of,— The  court  holds 
in  this  case,  that  whatever  was  or  would  have  been  the  status  of  the  prop- 
erty in  controversy  but  for  the  intervention  of  the  legal  proceedings 
stated  in  the  opinion,  there  resulted  a  severance  of  it  from  the  realty-  by 
virtue  of  the  action  of  those  who  were  administering  upon  the  estate  of 
the  insolvent  corporation  to  whom  the  property  belonged,  and  by  the 
clearly  implied  assent  and  acquiescence  of  the  parties  themselves. 
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Trespass  on  the  Case,  for  injury  to  real  estate,  with  count  in  tares- 
pass.  Appeal  from  the  Circuit  Court  of  McDonough  County;  the  Hon. 
Charles  J.  Scx>fibld,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1896.    Affirmed.    Opinion  filed  June  16, 1897. 

Solok  Banfill  and  W.  W.  Meloan^  attorneys  for  appel- 
lant. 

Baily  &  Holly,  H.  0.  Agnuw  and  Shebmait  &  Tunni* 
CLIFFS,  attorneys  for  appellees. 

Opinion  per  Curiam. 

Appellant  brought  his  action  against  the  appellees  to 
recover  damages  for  having  despoiled  and  wasted  certain 
real  estate  by  removing  therefrom  certain  lumber,  timber, 
brick,  window  and  door  frames,  window  and  door  sills,  a 
lot  of  sand,  lime  and  mortar,  fifty  tramway  cars,  a  lot  of 
tramway  iron,  one  engine,  one  sewer  pipe  press,  one  pug 
mill,  a  lot  of  structural  iron,  etc.,  which  property  so  removed 
was,  as  alleged,  appurtenant  to  the  real  estate  mentioned  in 
the  declaration  as  belonging  to  the  plaintiff. 

The  issue  presented  by  a  plea  of  not  guilty  was  submitted 
to  the  court  without  a  jury,  upon  evidence  adduced  by  the 
respective  parties,  and  the  finding  was  for  the  defendants. 
Judgment  followed  accordingly  and  the  plaintiff  has 
appealed. 

The  Bardolph  Fire  Clay  Works,  a  corporation,  owned  the 
land,  some  five  or  six  acres,  upon  which  was  a  building  or 
structure  with  the  machinery  therein  constituting  its  plant. 
This  plant,  or  factory,  was  destroyed  by  fire  in  1892,  and  the 
company  undertook  to  rebuild.  For  that  purpose  it  purchased 
brick  and  other  materials  and  placed  the  same  on  the  prem- 
ises, but  before  much  progress  in  rebuilding  had  been  made, 
it  became  so  embarrassed  financially  that  operations  were 
suspended.  On  the  23d  of  August,  1893,  the  Hutmacher 
Brick  Company  filed  its  claim  for  a  lien  for  brick  furnished 
to  be  used  in  rebuilding,  and  after  this  action  was  taken  it 
seems  that  nothing  further  was  done  in  the  way  of  rebuild- 
ing, as  the  company  was,  and  for  some  time  before  had  been, 
insolvent. 
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The  petition  of  the  Hutmacher  Brick  Company  was  pros- 
ecuted to  a  decree  at  the  May  term,  1894,  of  the  Circuit 
Court,  when  an  order  of  sale  was  entered  for  the  sum  of 
$317.67  due  the  petitioner,  and  for  $100  due  another  peti- 
tioner, the  St.  Louis  Refrigerator  and  Wooden  Gutter 
Company,  whose  claim  was  filed  in  October,  1893.  On  the 
23d  of  March,  1894,  all  the  property  in  controversy,  being 
the  said  building  materials  and  certain  machinery  and  the 
like  saved  from  the  fire,  was  sold  by  the  sheriff  under  an 
execution  issued  upon  a  judgment  in  favor  of  defendant 
Twyman  against  the  Bardolph  Fire  Clay  Works  for  $1,912.15 
obtained  at  the  February  term,  1894,  of  the  Circuit  Court. 

The  defendants,  Sherman  and  Tunnicliff,  became  the  pur- 
chasers at  that  sale  and  have  since  removed  and  appropri- 
ated most  of  the  property  they  so  purchased. 

On  the  doth  of  June,  1894,  the  master  in  chancery  sold 
the  real  estate  in  question  to  satisfy  the  decree  in  the  lien 
proceedings  and  the  Hutmacher  Brick  Company  purchased 
at  the  price  of  $388.94.  The  master  issued  a  certificate  of 
purchase  in  usual  form,  which  was  assigned  to  the  plaintiff 
herein  on  the  29th  of  June,  1895,  and  the  premises  not  hav- 
ing been  redeemed,  the  master  executed  a  deed  to  the  plaint- 
iff on  the  2d  of  October,  1895.  The  plaintiff  claimed  that 
the  building  materials  having  been  purchased  by  the  owner 
of  the  land  for  the  purpose  of  rebuilding  the  plant  thereby 
were  constructively  annexed  to  the  land  and  passed  with  it, 
so  that  the  master's  sale  and  deed  invested  him  with  the 
ownership  of  these  materials  as  well  as  the  soil. 

These  articles  are  personal  and  chattel  in  their  nature, 
and  unless  affixed  to  the  soil,  actually  or  constructively,  did 
not  pass  at  the  sale  of  the  real  estate  by  the  master,  and  did 
pass  by  virtue  of  the  sheriff's  sale. 

We  shall  not  enter  into  a  discussion  of  the  subject  of 
fixtures,  nor  attempt  to  state  even  in  a  general  way  the 
considerations  which  are  applicable  in  ascertaining  whether 
chattels  have  been  annexed  to  realty,  or  whether  after  such 
annexation  they  have  been  severed  or  detached  therefrom 
so  as  to  resume  their  original  character. 
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It  is  said  to  be  a  matter  of  intention  of  the  owner  of  the 
soil,  and  in  a  controversy  between  vendor  and  vendee,  it  is 
often  a  question  of  the  mutual  intention  of  the  parties  where 
there  is  anything  to  show  such  mutuality  of  intention. 

It  may  be  assumed  that  where  one  brings  a  quantity  of 
material  on  his  land  for  the  pur]X)se  of  building  a  perma- 
nent structure,  there  is,  constructively,  an  annexation  of 
the  chattels  to  the  realtv  and  that  were  the  owner  to  sell 
the  land  while  matters  are  in  that  stage  the  buyer  would 
take  the  whole.  In  this  case  there  was  such  intention  to 
annex  but  the  purpose  was  not  carried  out. 

It  was  prevented  by  the  financial  inability  of  the  owner 
and  the  action  of  creditors.  The  building  operations  were 
suspended  and  owing  to  the  situation  could  not  be  and 
w^ere  not  resumed. 

The  law  stepped  in  to  administer  its  relief  between  the 
debtor  and  the  creditors  and  appropriated  the  property  of 
the  former  to  the  use  of  th^  latter.  By  separate  proceed- 
ings it  sold  the  land  to  one  and  the  building  materials,  etc., 
to  another.  These  sales  were  made  under  such  circum- 
stances as  to  indicate  very  clearly  that  it  was  understood 
by  the  respective  creditors,  as  well  as  by  the  officers  qon- 
ducting  the  sales,  that  the  chattels,  if  they  had  ever  been 
annexed  to  the  soil,  were  then  treated  and  regarded  as  sev- 
ered therefrom.  The  sheriff's  sale,  made  some  three  months 
before  the  master's  sale,  was  not  objected  to  by  the  lien 
petitioners  though  certainly  they  were  aware  of  it.  No 
effort  was  made  to  interfere  with  it.  Their  acquiescence  is 
clearly  inferable. 

Afterward  they  took  their  decree,  and  still  later  pur- 
chased the  realty  at  the  master's  sale.  The  plaintiff  knew 
all  this.  He  knew  that  the  defendants  had  purchased  the 
severed  personalty  and  in  repeated  interviews  he  recognized 
the  validity  of  what  had  been  so  done. 

He  even  sought  to  purchase  the  property  from  the  defend- 
ants Sherman  and  Tunnicliff,  the  purpose  stated  being  to 
form  a  new  company  which  should  acquire  all  the  effects 
and  resume  the  operations  of  the  old. 

Subsequently  he  bought  the  certificate  of  purchase  from 
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the  Hutmacher  Brick  Co.,  and,  talcing  a  master's  deed, 
asserted  ownership  of  the  property  in  dispute. 

Our  conclusion  is  that  whatever  was  or  would  have  been 
the  status  of  the  property  but  for  the  intervention  of  the 
legal  proceedings  stated,  there  resulted  a  severance  of  it 
from  the  rfealtv  by  virtue  of  the  action  of  those  who  were 
administering  (ipon  the  estate  of  the  insolvent  corporation, 
and  by  the  clearly  implied  assent  and  acquiescence  of  the 
parties  themselves. 

In  view  of  these  facts  it  would  be  manifestly  unjust  to 
permit  the  plaintiff  to  recover  upon  a  theoretical  or  con- 
structive annexation  when  he  and  those  under  whom  be 
claims  by  their  conduct  as  well  as  by  their  express  declara- 
tions conceded  a  severance.  Neither  he  nor  they  supposed 
or  understood  that  the  property  in  dispute  passed  at  the 
master's  sale.  They  did  not  object  to  but  acquiesced  in 
the  proceedings  by  which  the  sheriff  sold  it  severed  from 
the  soil. 

The  officers  of  the  law,  standing  in  the  place  of  the  owner 
of  the  land  and  of  the  property  in  dispute  treated  the  latter 
as  not  pertaining  to  the  former,  and  it  was  so  regarded  by 
the  respective  purchasers. 

We  are  of  opinion  that  the  plaintiff  had  no  cause  of  action 
and  that  the  conclusion  of  the  trial  court  was  correct. 

The  view  thus  expressed  renders  it  unnecessary  to  con- 
sider the  points  raised  by  the  appellant  as  to  the  action  of 
the  court  in  disposing  of  the  demurrer  to  the  declaration. 

The  judgment  will  be  affirmed. 


Jerome  Davis  v.  Oliver  Herbert. 

1.  Drainage— ^ect  of  Abandonment  of  Part  of  a  Ditch.'-A  ditch 
throughout  its  entire  length,  should  he  considered  as  one  ditch,  and  the 
abandonment  of  material  portions  of  it  before  the  expiration  of  the 
twenty  years  necessary  to  give  a  right  to  its  use  by  prescription,  operates 
to  prevent  the  completion  of  that  right  as  to  other  parts  of  the  ditch. 

YokLXXI  17 
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Trespass  on  the  Case,  for  filling  a  ditch.  Appeal  from  the  Circuit 
Court  of  Maoon  County;  the  Hon.  Edwabd  P>  Vail,  Judge,  preRiding. 
Heard  in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion 
filed  June  16,  1897. 

Mills  Bros.,  attorneys  for  appellant. 
W.  C.  Johns,  attorney  for  appellee. 

• 

Opinion  pkr  Curiam. 

Appellant  and  appellee  owned  adjoining  tracts  of  land. 

Appellee  constructed  a  dam  in  a  ditch  which  led  across 
both  tracts  and  thereby,  as  appellant  alleged,  obstructed 
the  flow  of  the  water  and  caused  it  to  stand  upon  and  destroy 
his  crops. 

He  brought  this  action  to  Recover  damages  caused  as  he 
alleged  by  the  water  thus  caused  to  remain  upon  his  lands. 

He  was  defeated  and  has  appealed  to  this  court. 

The  lands  of  appellee  were  in  general  conformation  lower 
than  that  of  appellant,  but  there  was  no  water-course  or 
general  depression  in  it  into  which  water  collected  by  appel- 
lant upon  his  land  could  be  discharged  in  greater  quantity 
than  it  would  otherwise  have  flowed. 

But  appellant's  contention  was  that  a  ditch  had  been  dug 
In  the  land  of  appellee  and  maintained  there  for  more  than 
twenty  years,  and  that  during  that  period  of  time  by  con- 
sent of  the  owners  of  appellee's  tract,  the  appellant  and  the 
former  owners  of  his  tract  had,  in  the  course  of  good  hus- 
bandry, collected  the  water  falling  or  being  upon  their 
lands  and  discharged  it  into  that  ditch  in  greater  quantity 
than  otherwise  would  have  flowed  in>that  particular  place, 
and  the  claim  of  the  appellant  was  that  he  obtained  an  ease- 
ment by  prescription  to  continue  to  so  discharge  the  waters 
from  his  tract. 

It  appeared,  however,  that  the  ditch  upon  the  tract  owned 
by  appellee  was  part  of  a  continuous  line  of  ditch  which- 
passed  partly  through  appellant's  tract,  through  the  lands 
of  the  appellee,  and  thence  north  through  other  tracts 
until  a  water-course  was  reached  into  whicji  the  waters  were 
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emptied,  and  that  some  years  before  the  expiration  of  the 
term  of  twenty  years  the  owners  of  the  lands  north  of  appel- 
lee's premises  had  filled  up  that  part  of  the  ditch  in  their 
respective  properties,  and  that  the  ditch,  treated  as  a  contin- 
uous line — one  improvement — had  not  existed  for  a  period 
of  twenty  years. 

The  position  of  the  appellant  was  that  the  ditch  so  far  as 
it  extended  across  appellee's  land  had  existed  there  for 
twenty  years  and  that  an  easement  accrued  in  his  favor  to 
have  perpetual  use  of  that  part  of  the  ditch  on  the  land  of 
appellee. 

The  Circuit  Court  did  not  accept  this  view  of  the  case 
but  held,  and  rightly,  as  we  think,  that  the  ditch  throughout 
its  entire  length  should  be  considered  as  one  ditch,  and  that 
the  abandonment  of  material  portions  of  it  before  the  expi- 
ration of  the  twenty  years  operated  to  prevent  the  comple- 
tion of  the  prescriptive  right  sought  to  be  availed  of  by  the 
appellant.. 

Hence  it  followed  the  appellee  had  lawful  right  to  close 
up  the  ditch  upon  his  land,  which,  when  done,  left  the 
respective  tracts  subject  to  action  of  natural  laws  so  far  as 
the  matter  of  the  drainage  of  the  water  upon  them  was 
concerned. 

The  ditch  was  constructed  by  parol  mutual  license  of  the 
various  persons  interested  at  the  time  of  its  construction  and 
at  the  respective  dates  when  certain  of  the  licensees  filled  up 
the  parts  of  the  ditch  upon  their  respective  premises.  Such 
licenses  were  revocable  at  the  pleasure  of  the  licenser. 

The  act  of  the  legislature,  approved  June  4,  1889  (S.  & 
C.  Statutes,  3d  Vol.,  page  475),  abrogated  this  common  law 
right  of  revocation  or  restricted  it,  but  previous  to  its  enact- 
ment, and  during  the  periods  of  time  here  involved,  the 
common  law  right  of  revocation  was  the  rule. 

We  think  the  trial  court  properly  held  the  appellee  had 
the  right  to  close  up  that  portion  of  the  ditch  which  was 
upon  his  premises,  and  that  the  appellant  had  no  right  of 
action  against  him. 

The  judgment  is  affirmed. 
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Jf  Park  McGee  t.  Sarah  C.  Coffey^  Adm'x. 

1.  Ykrdicts— Jgnortng  Facts  Establuhed  by  the  EvideMe.—ln  this 
case  there  was  evidence  sufficient  to  make  out  a  defense  which  tiie  jury- 
appear  to  have  disregarded.  It  is  not  a  case  of  conflicting  testimony, 
but  rather  a  case  where  certain  evidence  has  been  ignored,  wholly 
without  good  reason,  and  the  verdict  should  not  be  allowed  to  stand. 

Assampstt,  on  the  common  counts.  Appeal  from  the  Circuit  Court 
of  Douglas  County;  the  Hon.  Edwabd  P.  Vale,  Judge,  presiding. 
Heard  in  this  court  at  the  November  tenn,  1896.  Heversed  and  re- 
manded.   Opinion  filed  June  16, 1897. 

Jahbs  W.  &  Edwabd  C.  Craig,  E.  L.  Waleeb  and  Thomas 
W.  EoBEBTs,  attorneys  for  appellant. 

J.  Mabtin  Newman  and  Eokhabt  &  Moobb,  attorneys 
for  appellee. 

Opinion  peb  Citbiam. 

This  is  an  appeal  from  a  judgment  in  favor  of  the  appel- 
lee as  administratrix  for  $1,750.  The  claim  of  the  plaintiff 
was  based  upon  various  transactions  between  defendant 
and  the  intestate  running  through  a  period  of  eighteen 
years,  including  board,  money  collected  by  the  defendant 
for  the  intestate,  etc.  The  evidence  tended  to  show  a  bal- 
ance due  upon  such  items  with  more  or  less  certainty.  The 
defendant  proved  by  several  witnesses  that  the  intestate 
stated  not  long  before  her  death  and  after  all  the  supposed 
items  accrued  that  she  and  defendant  had  settled  and  that 
there  was  nothing  due  her  from  him.  It  seems  she  held  his 
promissory  notes  for  about  $340,  which  he  paid  to  the  ad- 
ministratrix. It  does  not  appear,  however,  when  these 
notes  were  given. 

This  testimony  as  to  her  admissions  of  a  settlement  is 
practically  not  contradicted. 

There  was  an  attempt  to  impeach  the  general  reputation 
of  two  of  the  witnesses.    How  far  this  was  successful  need 
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not  be  discussed,  bat  however  much  so,  there  is  unim peached 
testimony  of  other  witnesses  equally  as  direct  to  the  same 
effect.  We  have  no  doubt  she  did  make  such  admissions, 
and  from  the  proof  before  us  we  are  forced  to  the  conclusion 
that  she  did  not  regard  the  defendant  as  her  debtor  except 
as  to  the  notes  which  she  held  against  him. 

The  fact  that  she  held  these  notes,  in  view  of  what  is 
proved  as  to  the  numerous  transactions  between  them  dur- 
ing such  a  long  period,  is  quite  persuasive  that  they  had  such 
an  understanding  in  regard  to  their  business  affairs. 

The  jury  disregarded  this  aspect  of  the  case,  and,  so  far 
3S  we  can  see,  wholly  without  good  reason.  It  is  not  a  case 
of  conflicting  testimony,  but  rather  a  case  where  the  evi- 
denoBj  prima  facie  sufficient  to  make  out' a  defense,  has  been 
ignored.  We  think  the  issue  should  be  again  tried.  The 
judgment  will  therefore  be  reversed  and  the  cause  remanded. 


Chicago  &  Kansas  City  Coal  Co.  v.  Angnst  Nelson. 

1.  VEBDicrB—On  ConJlieHng  Evidence.^The  evidence  in  this  case  is 
conflicting,  and  the  verdict  should  be  accepted  as  final,  in  view  of  the 
fact  that  there  is  enough  on  behalf  of  the  plaintiff » if  believed,  to  sus- 
tain it. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Menard  County;  the  Hon.  CrauB  Efler,  Judge,  presiding. 
Heard  in  this  court  at  the  November  term,  1896.  Affirmed.  Opinion 
filed  June  16, 1897. 

N.  W.  Branson  and  T.  W.  MoNbelt,  attorneys  for  appel^ 
lant. 

H.  "W.  Mastkbs  and  Charles  Nusbaum,  attorneys  for 
appellee* 

Opinion  per  Curiam. 

This  is  an  appeal  for  a  judgment  for  $500  in  an  action  on 
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the  case.  The  declaration  averred  that  the  plaintiff  was 
working  as  a  coal  miner  for  defendant,  and  as  such  employe 
was  necessarily  let  down  the  shaft  of  the  coal  mine  in  a  cage, 
which  was  lowered  by  means  of  certain  apparatus  and  ma- 
chinery operated  by  an  engineer  in  the  employ  of  defendant; 
that  said  engineer  was  careless  and  nnskillful;  and  that  by 
reason  of  the  carelessness  and  incompetence  of  said  engineer, 
the  cage  upon  which  plaintiff  was  being  let  down  the  shaft 
was  suffered  to  descend  too  rapidly,  whereby  plaintiff  was 
seriously  injured.  It  was  also  averred  that  the  defendant 
was  negligent  in  employing  and  in  retaining  the  engineer. 
The  proof  tended  sufficiently  to  show  that  plaintiff  was 
injured,  as  alleged,  by  the  negligence  of  the  engineer,  and 
there  was  considerable  proof  tending  to  show  that  the  engi- 
neer was  negligent  and  careless  in  the  performance  of  his 
duty,  so  frequently  as  to  attract  attention  and  cause  unfa- 
vorable comment.  It  was  proved  also  that  notice  of  this 
matter  was  brought  to  the  superintendent  of  the  defendant 
company. 

The  superintendent  denied  that  he  had  such  notice,  or  any 
reason  to  doubt  the  fitness  of  the  engineer.  On  this  point 
the  evidence  is  conflicting,  and  the  verdict  should  be  accepted 
as  final,  in  view  of  the  fact  that  there  is  enough  on  behalf 
of  the  plaintiff,  if  believed,  to  sustain  the  conclusion. 

There  is  evidence  also  that  the  reputation  of  the  engineer 
was  bad,  and  a  little  more  inquiry  than  was  made  by  the 
officers  of  the  defendant  company  probably  would  have 
apprised  them  of  it. 

Perhaps  they  made  as  much  inquiry  as  is  usual  in  such 
cases,  and  if  the  negligence  of  defendant  I'ested  alone  upon 
what  they  did  or  omitted  in  this  regard  the  case  would  pre. 
sent  a  different  aspect,  but  with  the  proof  just  referred  to 
of  actual  notice  and  retention  thereafter,  we  think  this 
court  should  not  interfere.  No  objections  are  urged  to  the 
rulings  of  the  trial  court  upon  instructions  or  the  adnussion 
of  evidence. 

Judgment  affirmed. 
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Mary  LaFeyre  t.  Emile  DnBrnle. 

1.  VERDicrra—  Upon  Conflicting  Evidence,— 'The  evidence  in  this  case 
is  conflicting,  and  as  there  was  enough,  if  credible  to  sustain  the  plain t- 
ifiTs  version  of  the  matter,  the  verdict  in  his  favor  should  be  final  unless 
prejudicial  error  has  intervened. 

2.  New  TfiiAXiS—OTi  Account  of  Newly- Discovered  Evidence,— A 
motion  for  a  new  trial  upon  the  ground  of  newly-discovered  evidence  is 
properly  denied,  where  such  evidence  is  merely  cumulative,  and  suffi- 
cient diligence  in  attempting  to  produce  it  on  the  trial  is  not  shown. 

8w  Witnesses— iSeputohon  o/,  for  Truth  May  be  Considered.— It  is 
proper  where  there  is  evidence  upon  which  to  base  such  an  instruction, 
to  tell  the  jury  that  if  the  reputation  of  a  witness  for  truth  and  veracity 
is  had  that  fact  may  be  considered  in  weighing  his  testimony. 

Beplevln. — Appeal  from  the  Circuit  Ck>urt  of  Christian  County;  the 
Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heard  in  this  court  at  the 
November  term,  1896.    Affirmed.    Opinion  filed  June  Id,  1897. 

HooAN  &  Dbsnnan  and  James  B.  Ricks,  attorneys  for 
appellant. 

The  fourth  instruction  was  improper,  because  it  called 
the  attention  of  the  jury  to  the  character  of  the  defendant 
below,  as  shown  by  the  testimony  and  character  witnesses, 
and  then  told  the  jury  that  if  they  believed  her  reputation 
was  bad  for  truth  and  veracity,  they  should  take  that  into 
consideration  in  determining  her  credit.  If  she  was 
impeached,  yet  in  so  far  as  her  testimony  was  corroborated 
by  other  credible  evidence  or  circumstances  proved  in  the 
case,  it  was  the  duty  of  the  jury  to  give  credence  to  her 
testimony,  and  this  the  court  ignored  in  the  instruction 
complained  of,  and  there  was  no  instruction  to  cure  the 
defect.  Huddle  v.  Martin,  54  111.  258;  Crabtree  v.  Hagen- 
baugh,  25  111.  233. 

A  new  trial  will  be  granted  where  the  newly  discovered 
evidence  may  be  cumulative  if  it  is  decisive  in  its  character. 
Sahlinger  et  al.  v.  The  People,  102  111.  241;  Collins  v.  The 
People,  103  111.  21. 

Even  though  newly-discovered  evidence  is  cumulative,  a 
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new  trial  will  be  granted  under  special  circumstances  and 
when  it  is  decisive  in  its  nature.  Sahlinger  et  al.  v.  The 
People,  102  111.  241;  Collins  v:  The  People,  103  IIL  24. 

R.  M.  Potts  and  P.  M.  D.  Dowdall,  attorneys  for  appel* 
lee. 

A  new  trial  will  not  be  granted  for  cumulative  evidence, 
not  decisive.  Sahlinger  et  al.  v.  People,  102  111.  241;  Sulzer 
V.  Yott,  57  111.  167;  Bruce  v.  Truett,  4  Scam.  454. 

A  new  trial  will  not  be  granted  to  let  in  evidence  known 
to  appellant  at  the  time  of  trial.  Isaacs  v.  People,  118  111. 
539;  Petefish  v.  Watkins,  124  111.  387, 

A  new  trial  will  not  be  granted  for  newly-discovered  evi- 
dence, where  ordinary  diligence  would  have  disclosed  it 
before  trial.    Klein  v.  People,  113  IIL  601. 

Opinion  pee  Curiam. 

This  was  replevin  for  a  lot  of  tools  and  fixtures  per- 
taining to  a  barber  shop  and  for  a  quantity  of  clothing. 
The  plaintiff  recovered,  and  by  the  verdict  was  awarded  the 
sum  of  five  dollars  damages  for  detention.  The  defendant 
appeals.  The  questions  of  fact  were  whether  the  tools  and 
fixtures  belonged  to  plaintiff  or  defendant,  and  whether 
plaintiff  was  indebted  to  defendant  for  a  board  bill  for  which 
the  defendant  claimed  a  lien  on  the  clothing.  As  to  both 
issues  the  result  depended  upon  the  state  of  accounts  be- 
tween the  parties.  If  the  jury  believed  plaintiff  the  finding 
was  right,  and  as  the  evidence  is  conflicting,  there  being 
enough,  if  credible,  to  sustain  the  plaintiffs  version  of  the 
matter,  the  verdict  should  be  final  unless  prejudicial  error 
has  intervened. 

It  is  urged  that  the  second  instruction  for  plaintiff  is 
erroneous.  The  objection,  as  stated,  is  that  a  part  of  the 
goods  in  controversy  were  the  clothing  and  baggage  of 
plaintiff,  as  to  which  the  defendant  claimed  a  lien  for  board, 
and  that  this  feature  of  the  defense  was  ignored.  The 
instruction  was  confined  to  the  tools  and  fixtures  of  the 
barber  shop  and  can  not  be  construed  to  affect  the  articles 
of  apparel.    We  think  the  objection  is  not  well  taken. 
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The  fourth  is  objected  to.  It  is  to  the  effect  that  if  the 
repatation  of  defendant  for  truth  and  veracity  was  bad  that 
fact  might  be  conslidered  by  the  jury  in  weighing  her  testi- 
mony. There  was  proof  upon  which  to  predicate  the 
instruction. .  We  perceive  no  valid  objection  to  it. 

Newly-discovered  testimony  was  one  of  the  grounds 
urged  for  new  trial.  The  testimony  so  alleged  was  merely 
cumulative. 

No  sufficient  diligence  to  produce  it  on  the  trial  was 
shown.    No  error  appears. 

Judgment  affirmed. 


James  C.  Lewis  v.  Marie  Schwinn  et  al. 

1.  Sbbvicb  op  Pbocess — Upon  P^^ons  Attending  Legal  Proceedings, 
— A  plea  alleging  that  the  defendant  is  a  resident  of  an  adjoining 
county,  and  not  of  the  county  in  which  the  suit  is  brought,  and  that  he 
was  served  with  process  in  the  latter  county,  while  there  for  the  pur- 
pose of  attending  the  taking  of  testimony  in  a  certain  other  cause  pend- 
ing between  him  and  one  of  the  plaintiffs  in  the  Circuit  Ck>urt  of  said 
last-named  coun^,  is  not  a  good  plea  in  abatement 

2.  Abatkmbnt— Plea  of  Former  Suit  Pending.-^A  plea  aUeging  that 
before  the  commencement  of  the  suit  the  plaintiffs  had  impleaded  the 
defendant  in  the  Circuit  Court  of  another  county  in  a  suit  on  the  same 
cause  of  action  in  the  declaration  jnentioned,  that  the  parties  in  both 
suits  were  the  same,  and  that  the  former  suit  is  still  pending  and  unde- 
termined, is  a  good  plea  in  abatement. 

Trespass  on  tke  Case,  for  deceit  Appeal  from  the  Circuit  Court  of 
Tazewett  County;  the  Hon.  N.  W.  Green,  Judge,  presiding.  Heard  in 
this  court  at  the  November  term,  1896.  Reversed  and  remanded. 
Opinion  filed  June  10,  1897. 

Haicmovd  &  Wybth,  attorneys  for  appellant 

On  demurrer  sustained  to  plea  in  abatement  and  order  to 

plead  over,  defendant  does  not  waive  his  rights  by  pleading 

to  the  merits,  but  may  assign  error.    Galveston,  etc.,  R. 

Co.  v.  Hook,  40  111.  App.  547;  Delahay  v.  Clement,  3  Scam. 
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201;  Weld  v.  Hubbard,  11  111.  573;  Drake  v.  Drake,  83  111. 
526. 

Even  where  defendant  asks  leave,  or  the  above  order  is 
not  entered,  the  question  on  good  authority  is  saved.  Bran- 
Igan  V.  Rose,  3  Gil.  129;  Union,  etc.,  Ass'n  v.  Bill,  38  111. 
App.  423;  Weld  v.  Hubbard,  supra. 

The  first  plea  in  abatement  was  that  defendant  resided 
in  Peoria  and  not  Tazewell  countv,  and  that  while  attend- 
ing  at  Pekin,  in  Tazewell  county,  as  complainant  in  his 
own  suit,  pending  in  Tazewell  county,  and  against  Mary 
Schwinn  and  others,  and  for  no  other  business,  he  was  served 
with  process  in  the  present  suit. 

This  is  properly  presented  by  plea  in  abatement.  Greg^ 
V.  Sumner,  21  111.  App.  110;   Drake  v.  Drake,  83  111.  526. 

Under  the  policy  of  the  law,  the  defendant  was  exempt 
from  service  in  Tazewell  county  under  the  circumstances 
alleged.  Greer  v.  Youngs,  17  111.  App.  106;  Gregg  v.  Sum- 
ner, 21  111.  App.  110;  Statutes,  Chap.  110,  Sec.  2. 

"  The  right  of  a  party  to  be  sued  in  the  county  where  he 
resides,  and  to  have  his  cause  tried  there,  is  statutory,  and  he 
ought  not  to  be  denied  that  right — ^a  right  to  him,  in  many 
instances,  of  the  utmost  importance — by  any  technical  and 
metaphysical  learning  in  regard  to  pleas  in  abateqient." 
Humphrey  v.  Phillips,  67  111.  132. 

The  plea  was  correct  in  form  and  conclusion.  Drake  v. 
Drake,  83  111.  526;  Union  Nat.  Bank  v.  First  Nat.  Bank,  90 
111.  56. 

If  not  correct  in  form,  the  objection  should  have  been 
by  special  demurrer.     Buckles  v.  Harlan,  54  111.  361. 

And  especially  as  the  pleas  are  amendable.  Drake  v. 
Drake,  supra;  Jilidland,  etc.,  R.  Co.  v.  McDermid,  91  DL 
170. 

The  second  plea  in  abatement  was  of  another  suit  pend- 
ing in  Peoria  county,  the  residence  of  the  defendant,  for 
the  same  cause  of  action,  at  the  time  of  plea  filed. 

This  was  a  good  plea.  A  party  may  pursue  different 
remedies  at  the  same  time,  but  has  no  right  to  harass  the 
defendant  by  more  than  one  suit  of  the  same  kind.    Bran- 
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igan  V.  Rose,  3  Gil.  123;  Delahay  y.  Clementy  8  Scam.  201; 
Bancroft  v.  Eastman,  2  Gil.  259. 

If  either  the  second  plea  was  good,  or  the  two  pleas  were 
good,  judgment  would  be  given  on  the  second,  that  the  suit 
abate;  if  the  first  plea  was  good,  and  the  second  not,  the 
judgment  would  have  been  that  the  plaintiff  be  without 
day,  until,  etc. 

The  first  plea,  as  we  have  seen,  concludes  properly.  It 
is  not  a  plea  to  the  jurisdiction  of  the  court.  Humphrey  v. 
Phillips,  67  IlL  132  (136);  Kenney  v.  Greer,  13  111.  449. 

T.  N.  Gbesn  and  J  os.  A.  Weil,  attorneys  for  appellees. 

Opinion  pbb  Curiam. 

This  was  an  action  on  the  case  for  deceit. 

The  plaintiff  obtained  a  verdict  and  judgment  from  which 
the  defendant  has  prosecuted  this  appeal. 

Among  the  errors  assigned  is  the  action  of  the  court  in 
sustaining  a  demurrer  to  certain  pleas  in  abatement  filed  by 
defendant:  Ist,  that  defendant  was  a  resident  of  Peoria 
county  and  not  of  Tazewell,  in  which  the  suit  was  brought, 
and  that  he  was  served  with  process  in  the  latter  county 
while  there  for  the  purpose  of  attending  the  taking  of  testi- 
mony in  a  certain  other  cause  pending  between  him  and  one 
of  said  plaintiffs  in  the  Circuit  Court  of  said  last  named 
county;  2d,  that  before  the  commencement  of  this  suit  the 
plaintiffs  had  impleaded  him  in  the  Circuit  Court  of  Peoria 
County  irt  an  action  on  the  case  for  the  same  cause  of  action 
in  the  declaration  in  this  suit  mentioned;  that  the  parties  in 
both  suits  were  the  same  and  that  the  said  former  suit  was 
still  pending  and  undetermined. 

The  first  of  these  pleas  was  bad  and  the  demurrer  thereto 
was  properly  sustained.     Greer  v.  Young,  120  111.  184. 

The  second  plea  of  prior  action  pending  was  good.  1  Ch. 
PL  454;  3  Id.  903-4;  Branigan  v.  Rose,  3  Gil.  ,123. 

It  was  error  to  sustain  the  demurrer  thereto. 

It  is  unnecessary  to  consider  the  other  errors  assigned. 
The  judgment  will  be  reversed  and  the  cause  remanded. 
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Cl<7  of  Blopmiiigton  v.  Lonls  H.  Mueller. 

1.  Nbgugencr— Jicd()rmen<  in  Suit  Based  on.  Sustained.  ^In  a  salt 
against  a  city  for  damages,  caused  by  a  defective  sidewalk,  the  court 
holds  that  the  case  was  fairly  presented  to  the  jury  on  the  issues  made  by 
the  pleadings,  and  that  the  conclusion  reached  by  the  trial  court  was  a 
fair  disposition  of  the  case. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  McLean  County;  the  Hon.  Thomas  F.  Tifton,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opin- 
ion filed  September  13, 1897. 

Jacob  P,  Lindlkt,  city  attorney,  for  appellant;  J.  H. 
flowELL  and  J.  S.  Neville,  of  counsel. 

Fifes  &  Babbt,  attorneys  for  appellee. 

Mb.  Justiob  Bubboughs  delivebed  the  opinion  of  the 

CODBT. 

On  April  7, 1896,  while  returning  home  from  the  meat 
market,  appellee,  about  seven  o'clock  in  the  evening,  when 
passing  along  on  the  north  side  of  West  Graham  street,  in 
the  city  of  Bloomington,  Illinois,  stepped  into  a  hole  in  the 
sidewalk,  opposite  the  alley  in  the  middle  of  a  block  there. 
His  foot  caught  in  the  hole  and  he  fell  against  the  fence 
corner  there,  sustaining  personal  injuries.  Two  of  his  ribs 
were  broken  and  his  lungs  injured,  from  which  he  suffered 
considerable  pain.  Some  time  elapsed  before  he  could  do 
any  work,  because  of  this  injury.  It  was  dark  when  he 
was  thus  injured,  and  the  street  lamp,  about  150  feet  from 
this  hole,  was  not  burning.  This  sidewalk,  at  the  place 
where  the  hole  was,  had  been  out  of  repair  to  a  considerable 
extent  for  about  one  month  before  this  injury  was  received. 
The  piece  of  board  that  was  rotted  off,  and  made  the  hole, 
was  not  entirely  out  during  all  of  said  month,  but  it  first 
broke  off  at  one  end  and  dropped  down,  and  afterward 
broke  loose  at  the  other  end,  and  dropped  into  the  hole. 
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It  was  entirely  out  and  lying  ih  the  street  for  four  or  five 
days  prior  to  the  injury.  The  amended  declaration  in  this 
case  was  demurred  to  by  appellant,  and  demurrer  overruled 
by  the  court  below,  after  which  appellant  filed  a  plea  of 
general  issue  to  said  amended  declaration.  Trial  by  jury; 
verdict  finding  appellant  guilty  and  assessing  plaintiff's 
damages  at  $500.  Motions  by  appellant  for  new  trial  and 
in  arrest  of  judgment  overruled,  and  judgment  on  verdict 
for  $500  and  costs;  from  which  appellant  brings  this  case  to 
this  court  by  appeal,  and  assigns  thirteen  errors  on  the 
record. 

We  have  carefully  read  and  considered  all  the  evidence 
given,  and  the  rulings  of  the  trial  court  in  settling  the  plead- 
ings, rulings  on  the  evidence,  in  giving  and  refusing  instruc* 
tions,  in  denying  appellant's  motions  for  new  trial  and  in 
arrest  of  judgment;  and  find  on  the  whole  that  appellant 
ought  not  to  complain  as  to  any  of  these.  The  case  went 
fairly  to  the  jury,  on  the  issues  presented  by  the  pleadings, 
and  the  conclusion  reached  in  the  court  below  is  a  fair  dis- 
position thereof. 

We  therefore  affiim  the  judgment  of  the  Circuit  Court  of 
McLean  County  herein. 

Judgment  affirmed. 


Mntnal  Reserve  Fund  Life  Association  v.  Mec.  H. 

Anderson,  Adm'x. 

1.  jNSunAifCE— Bights  Under  Policy  Held  to  Have  Been  Forfeited.^ 
Tlie  court  holds  that  it  clearly  appears,  from  the  evidence  in  the  record 
hi  this  case,  that  the  insured  did  not  pay  or  cause  to  be  paid  to  appel- 
lant, the  amount  due  it  on  account  of  mortuary  premiums  and  dues, 
which  was,  by  the  terms  of  his  policy  due  and  payable  within  thirty 
days  from  the  first  week  day  of  the  month  of  June,  1896;  that  such  pay- 
ment was  not  waived,  and  that  by  reason  of  such  failure  the  policy  of 
insurance  sued  on  became,  by  its  terms,  null  and  void. 

Assnmpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Ck>urt 
of  McLean  County;  the  Hon.  Tho&  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Reversed,  with  finding  of  facts. 
Opinion  filed  September  18,  1897. 
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Kebbick  &  Bbacken,  attorneys  for  appellant* 

FiFBB  &  Babbt,  attorneys  for  appellee. 

Mb.  Justiob  BuBBouaHS  dbliyebbd  thb  opiniok  of  thb 

COUBT. 

l^ovember  80,  1895,  Samuel  T.  Anderson  made  an  appli- 
cation in  writing  for  membership  and  a  policy  of  insurance 
in  the  Mutual  Beserve  Fund  Life  Association.  Contained 
in  said  application,  among  others,  was  the  following  pro- 
vision :  "  It  is  hereby  agreed  *  *  *  that  this  agree- 
ment and  the  constitution  and  by-laws  of  the  association, 
with  the  amendments  thereto,  together  with  this  application, 
are  hereby  made  part  of  any  policy  that  may  be  issued  hereon; 
that  *  *  *  if  any  condition  or  agreement  shall  not  be 
fulfilled  as  required  herein  or  by  such  policy,  then  the  policy 
issued  hereon  shall  be  null  and  void  and  all  money  paid 
thereon  shall  be  forfeited  to  said  association."    *    *    * 

This  application  was  forwarded  to  the  association  at  its 
home  office  in  the  citv  of  New  York,  and  under  date  of 
December  27,  1895,  a  certificate  of  membership,  or  policy  of 
insurance,  was  issued,  forwarded  to  the  agent  of  the  associ- 
ation, who  had  taken  the  application,  and  delivered  by  him 
to  the  applicant. 

The  following  quotations  from  the  certificate,  or  policy, 
show  the  parts  material  to  the  consideration  of  this  case : 

^^  In  consideration  of  the  answers,  statements  and  agree- 
ments contained  in  the  application  for  this  policy  of  insur- 
ance, which  are  hereby  made  a  part  of  this  contract,  and  of 
the  payment  of  sixteen  dollars,  as  a  first  payment,  to  be  paid 
on  or  before  the  delivery  of  this  policy,  and  the  further  pay- 
ment of  six  dollars,  payable  to  the  association  within  sixty 
days  from  the  dat«  of  this  policy,  for  the  general  expense 
fund  of  the  association,  the  Mutual  Keserve  Fund  Life  Asso- 
ciation does  hereby  receive  Samuel  T.  Anderson,  of  Bloom- 
ington,  county  of  McLean,  State  of  Illinois,  as  a  member  of 
the  said  association,  and  upon  the  condition  of  the  payment 
of  seven  and  28-100  dollars,  on  account  of  mortuary  pre- 
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minms,  and  dues,  within  thirty  days  from  the  first  week  day 
of  the  months  of  April,  Jane,  August,  October,  December  and 
February  next  ensuing,  and  of  the  payment  as  hereinafter 
provided,  within  thirty  days  from  the  first  week  day  of  said 
months  in  every  year,  daring  the  continuance  of  this  policy, 
of  the  subsequent  mortuary  premiums  and  dues,  there  shall 
be  payable  to  the  executors  or  administrators  of  said  mem- 
ber, the  sum  of  two  thousand  dollars,  at  the  home  o£9ce  of 
the  association,  in  the  city  of  New  York,  within  ninety  days 
after  acceptance  of  satisfactory  evidence  to  the  association 
of  the  death  of  said  member,  made  out,  as  required,  upon  its 
blank  forms  provided  therefor,  subject  to  all  the  provisions, 
requirements  and  benefits  stated  upon  the  second  page  of 
this  policy,  which  are  hereby  made  a  part  of  this  contract." 
On  said  second  page,  among  others,  are  the  following : 
^^III.  If  any  of  the  stipulated  payments  shall  not  be 
made  on  or  before  the  date,  as  provided  therefor  in  this 
contract,  at  the  home  office  of  the  association,  in  the  city  of 
New  York,  or  to  a  duly  authorized  local  treasurer  of  the 
association,  furnished  with  a  receipt  signed  by  the  president, 
secretary  or  treasurer  of  the  association,  then  this  policy 
shall  expire  and  become  null  and  void.  All  payments  made 
thereon  shall  be  forfeited  to  the  association  whenever  this 
contract  shall  terminate." 

"  V.  All  notices  addressed  to  a  member,  or  other  person 
designated  by  said  member,  at  the  last  postoffice  address 
appearing  on  the  books  of  the  association,  shall  be  deemed 
a  sufficient  notice,  and  affidavit  of  addressing  and  mailing 
the  same  according  to  the  usual  course  of  business  of  said 
association,  shall  be  heUl  to  be  conclusive  proof  of  due  notice 
to  every  person  acquiring  any  interest  hereunder.  And  in 
the  event  of  the  non-receipt  of  a  notice,  it  shall  be,  never- 
theless, a  condition  precedent  to  the  continuance  of  this 
policy,  that  a  sum  equal  at  least  to  the  amount  of  the  last 
preceding  mortuary  premium  and  dues  paid,  shall  be  paid 
said  association,  within  thirty  days  from  the  first  week  day 
of  the  month  when  due,  and  any  deficiency  in  said  amount 
shall  be  paid  upon  the  demand  of  the  association.    Notice 
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that  a  mortuary  premium  and  dues  are  payable  to  said  asso- 
ciation at  the  dates  written  on  the  first  page  of  this  policy 
in  every  year,  is  hereby  given  and  accepted  for  all  purposes, 
and  any  further  or  other  notice  is  expi-essly  waived." 

"  XII.  This  contract  shall  be  governed  by  and  construed 
only  according  to  the  laws  of  the  State  of  Kew  York,  the 
place  of  this  contract  being  expressly  agreed  to  be  the  home 
office  of  said  association  in  the  city  of  New  York."    ♦   *  ♦ 

The  following  quotations  from  the  constitution  and 
by-laws  contain  the  material  portions  thereof  for  the 
proper  construction  of  this  contract,  in  view  of  the  evidence 
in  this  record. 

Artiglb  X. 

^^  Sec.  3.  An  assessment  notice  or  other  notice  addressed 
to  a  member,  or  other  person  designated  by  him,  at  his 
postoffice  address,  as  it  appears  upon  the  books  of  the  asso- 
ciation, shall  be  deemed  a  sufficient  notice;  and  affidavit,  or 
proof  of  addressing  and  mailing  the  same  according  to  the 
usual  course  of  business  of  said  association,  shall  be  taken 
and  admitted  as  evidence,  and  shall  be,  constitute,  and  be 
deemed  and  held  to  be  conclusive  proof  of  due  notice  to  said 
member  and  every  person  accepting  or  acquiring  any  inter- 
est thereunder." 

Abtiolb  XL 

*'  Sec.  5.  On  the  first  week  day  of  the  months  of  Febru- 
ar3%  April,  June,  August,  October  and  December  of  each 
year  (or  at  such  other  dates  as  the  board  of  directors  may, 
from  time  to  time,  determine),  an  assessment  shall  be  made 
upon  the  entire  membership  in  force,  at  the  date  of  the  last 
death  of  the  audited  death  claim  prior  thereto,  for  such  a 
sum  as  the  executive  committee  may  deem  sufficient  to 
meet  the  existing  claims  by  death,  the  same  to  be  appor- 
tioned among  the  members,  according  to  the  age  of  each 
member." 

^^  A  member  failing  to  receive  a  notice  of  an  assessment, 
on  the  first  week  day  of  February,  April,  June,  August, 
October  and  December,  for  his  share  of  the  losses  occurring 
during  the  time  specified,  it  shall  be  his  duty  to  notify  the 
home  office  in  writing  of  such  fact." 
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^^  Sec.  6.  If,  at  any  time,  any  person  secures  membership 
in  this  association  by  concealing  any  fact,  or  if  the  state- 
ments in  his  application  for  membership  are,  in  any  respect, 
untrue;  or  if  any  of  the  conditions  or  provisions  upon  which 
the  certificate  of  membership  is  issued  are  violated,  or  if  any 
of  the  conditions  of  the  certificate  of  membership  or  of  the 
constitution  or  by-law:s  are  violated  by  the  member,  then, 
and  in  every  such  case,  such  membership  shall  at  once  cease 
and  determine,  and  the  certificate  shall  be  null  and  void, 
and  all  payments  made  thereon  forfeited  to  the  association." 

By  the  terms  of  the  contract,  the  first  payment  required 
to  be  made  thereunder,  after  the  issuance  and  delivery  of 
the  policy,  was  the  sum  of  $6,  payable  to  the  association 
within  sixty  days  from  the  date  of  the  policy,  for  the  gen- 
eral expense  fund  of  the  association.  This  payment  became 
due  and  payable,  therefore,  on  or  before  February  25, 1896. 
It  was  not  paid  on  or  before  that  date. 

Under  date  of  March  30,  1896,  the  amount  of  this  past 
due  payment  was  forwarded  to  the  association,  together 
with  a  written  application  for  reinstatement  of  the  policy 
and  certificate  of  health,  signed  by  S.  T.  Anderson.  This 
application  for  reinstatement  and  certificate  of  health  was 
approved  by  the  association  under  date  of  April  4,  189('», 
and  the  policy  reinstated. 

The  next  payment  upon  the  policy,  under  the  terms  of 
the  contract,  was  the  sum  of  $7.82,  on  account  of  mortuary 
premiums  and  dues,  and  which  was  due  and  payable  within 
thirty  days  from  the  first  week  day  of  the  month  of  April, 
1896.  This  payment  was  forwarded  to  appellant,  under 
date  of  April  28, 1896,  and  received  by  it. 

The  next  payment  on  this  policy,  in  accordance  with  the 
terms  of  the  contract,  was  the  sum  of  $7.82,  on  account  of 
mortuary  premiums  and  dues,  due  and  payable  within 
thirty -days  from  the  first  week  day  of  the  month  of  June, 
1896.  Notice  that  such  payment  was  due  at  the  time  stated 
was  specifically  given  8.  T.  Anderson,  by  appellant,  and 
a  further  and  additional  notice  thereof  was  also  given  him 
on  May  29,  J896.     This  payment  not  being  made  on  or 
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before  the  date  when  due,  a  delinquent  notice,  calling 
attention  to  the  lapse  of  the  policy,  and  stating  the  terms 
upon  which  the  same  could  be  reinstated,  was  mailed  to 
Anderson  on  July  17,  1896,  and  he  made  no  reply  thereto; 
a  second  delinquent  notice  to  the  same  effect  was  mailed  to 
him  on  August  5, 1896,  and  he  took  no  notice  thereof. 
Anderson  died  August  10,  1896. 

On  August  20,  1896,  Messrs.  Fifer  &  Barry,  attorneys  for 
appellee,  wrote  appellant,  as  follows : 

"  We  are  the  attorneys  for  Mrs.  Mec.  H.  Anderson,  whose 

deceased  husband  held  policies  Nos.  200,516  and  No.  200,- 

517,  in  your  company.    His  death  occurred  on  the  10th  day 

of  August,  1896.    We  understand  that  the  policies  were  in 

force,  and  we  would  like  for  you  to  send  blank  proofs  of 

death. 

Very  truly  yours, 

(Signed)  Fifeb  &  Babrt." 

This  letter  was  received  by  the  defendant  association  on 
August  25,  1896,  and  on  the  same  day  a  letter  was  written 
to  Messrs.  Fifer  &  Barry  in  reply,  reading  as  follows : 

"  Your  favor  of  the  20th  inst.  is  at  hand.  We  herewith 
enclose  proof  blanks,  which  we  do  at  your  request,  without 
prejudice  to,  or  waiver  of,  any  of  the  rights  of  the  associa- 
tion in  the  premises.  We  would  further  state  that  policies 
Nos.  200,516-17,  issued  to  Samuel  T.  Anderson,  for  $3,000 
and  $2,000,  lapsed  for  the  non-payment  of  mortuary  call 
No.  86,  due  and  payable  on  or  before  June  1,  1896.  If, 
however,  you  persist  in  making  claim  under  said  policies, 
the  association  will  require  the  performance  of  all  the  con* 
ditions  precedent  as  provided  in  the  contract. 

"  Yours  very  truly, 
"  (Signed)  Geoboe  W.  Habpeb, 

*'  Vice-Chairman  Death  Claim  Department." 

On  August  27,  1896,  this  suit  was  commenced.  The 
declaration  avers,  without  any  qualification,  that  Anderson 
paid  all  premiums,  dues  and  other  charges  for  which  he  was 
liable  under  his  contract  Appellant  filed  thereto  a  plea  of 
general  issuC;  and  a  number  of  pleas  setting  up  that  Ander 
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son  had  not  paid  the  mortuary  premiums  and  dues  which, 
under  his  contract,  he  was  required  to  pay  on  or  before 
July  1, 1896.  All  those  pleas,  but  the  general  issue,  were 
demurred  to  on  ^he  ground  that  they  amounted  to  the  gen- 
eral issue,  and  the  demurrer  was  sustained  on  that  ground. 

There  was  a  trial  by  jury  and  a  verdict  for  appellee  for 
$2,000.  Motions  for  new  trial  and  in  arrest  of  judgment 
were  made  by  appellant,  and  overruled  by  the  court,  and 
thereupon  a  judgment  was  entered  on  the  verdict  and  for 
costs  against  appellant,  and  it  brings  the  case  to  this 
(Appellate)  Court  by  appeal. 

As  we  view  it,  we  will  not  be  compelled  to  comment 
upon  and  decide  the  numerous  alleged  errors  that  the 
appellant  insists  intervened  in  the  proceedings  in  the  court 
below  in  the  trial  of  this  case,  but  will  confine  our  opinion 
to  such  substantial  errors  committed  by  the  trial  court  as 
compel  us  to  reverse  its  judgment. 

The  declaration  in  this  case  averred  that  the  policy  of 
insurance  sued  on  was  issued  December  27, 1895,  that  Sam- 
uel T.  Anderson  died  August  10, 1896,  and  that  from  the 
date  of  the  policy  to  his  death  he  remained  a  member  of 
appellant  association  in  good  standing,  and  complied  with 
all  the  laws  and  requirements  of  appellant,  and  paid  all 
premiums  and  dues,  and  other  charges  for  which  he  was 
liable  upon  his  said  contract  with  appellant,  and  that  upon 
the  death  of  said  Samuel  T.  Anderson,  appellant  became 
liable  to  pay  to  the  executors  or  administrators  of  said 
Samuel  T.  Anderson,  the  said  sum  of  $2,000;  that  appellee 
was,  on  August  18,  1896,  appointed  by  the  Probate  Court 
of  McLean  County,  Illinois,  administratrix  of  the  estate  of 
said  Samuel  T.  Anderson,  and  that  appellant  has  denied  its 
liability  on  said  policy,  and  has  wholly  neglected  and 
refused  to  pay  the  same. 

The  plea  of  general  issue,  by  appellant,  to  said  declara- 
tion put  in  issue  the  material  facts  averred  therein. 

After  a  careful  reading  of  all  the  evidence  contained  in 
this  record,  and  fully  considering  the  same,  we  are  com- 
pelled to  conclude  that  it  clearly  appears  therefrom  that 
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said  Samuel  T.  Anderson  did  not  pay  or  cause  to  be  paid  to 
appellant  the  $7.82  due  it  on  account  of  mortuary  premiums 
and  dues,  which  was,  by  the  terms  of  his  policy  due  and 
payable  within  thirty  days  from  the  first  week  day  of  the 
month  of  June,  1896,  by  reason  whereof,  the  policy  of 
insurance,  became  by  its  terms  null  and  void. 

It  is  true  that  an  attempt  was  made  by  appellee,  on  the 
trial  in  the  court  below,  to  prove  that  appellant  had  waived 
the  payment  of  this  $7.82*  when  due,  by  the  terms  of  the 
policy  sued  on;  and  she  contends  that  as  forfeitures  of  con- 
tracts are  not  favored  in  law,  that  from  the  proofs  in  this 
record,  she  ought  to  recover  the  $2,000  in  question.  "We  are, 
however,  fully  satisfied  that  no  such  facts  appear  in  this 
record  that  would  warrant  a  court  of  justice  in  holding 
that  appellant  waived  the  payment  of  said  $7.82  on  account 
of  mortuary  premiums  and  dues  when  it  became  due,  which 
was  within  thirty  days  from  the  first  week  day  of  the 
month  of  June,  1896,  by  the  terms  of  the  policy  sued  on. 
And  we  are  further  satisfied  that  it  clearly  appears  from 
the  evidence  in  this  record  that  the  said  Samuel  T.  Ander- 
son was  fully  aware,  in  his  lifetime,  that  his  said  policy 
was  lapsed  and  null  and  void,  and  that  he  intentionally 
refrained  from  paying  his  said  "  Mortuary  Call  No.  86,"  as 
it  is  known  in  this  record,  intending  thereby  not  to  keep  up 
said  policy. 

It  therefore  follows  that  the  court  below  erred,  in  not 
granting  appellant's  motion  for  a  new  trial,  and  in  entering 
a  judgment  upon  the  verdict  of  the  jury,  which  was  mani- 
festly against  the  evidence  and  the  law  of  this  case. 

And  inasmuch  as  we  are  of  the  opinion  that  from  the 
facts  proven  in  the  court  below,  appellee  can  not  recover  in 
this  case,  we  reverse  the  judgment  of  the  Circuit  Court  of 
McLean  County  herein,  and  will  not  remand  this  case  to 
that  court  for  a  new  trial,  but  will  enter  a  judgment  in  this 
court  ajgainst  appellee  for  costs  to  be  paid  in  due  course  of 
administration. 

Judgment  reversed. 
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Findings  op  Facts  by  the  Coukt,  to  br  Incobpoeatkd  in 
THE  Final  Judgment  by  the  Clerk. 

The  court  finds  that  the  contract,  or  policy  of  insurance, 
for  $2,000,  issued  by  appellant  to  Samuel  T.  Anderson,  and 
dated  December  27,  1895,  upon  the  life  of  said  Samuel  T. 
Anderson,  for  the  benefit  of  the  executors  or  administrators 
of  the  estate  of  said  Anderson  being  the  contract  sued  on 
in  this  case,  became  and  was  null  and  void,  before  the  death 
of  said  Anderson,  by  reason  of  the  non-payment,  to  appel- 
lant, of  the  sum  of  $7.82,  being  the  mortuary  premium  and 
dues  due  appellant  from  said  Anderson  within  thirty  days 
from  the  first  week  day  of  the  month  of  June,  1896,  as 
provided  by  said  contract  of  insurance. 

And  we  further  find  that  the  payment  of  said  sum  of 
$7.82  by  said^  Samuel  T.  Anderson  to  appellant,  at  the  time 
specified  in  said  contract  of  insurance,  was  not  waived  by 
appellant,  and  that  the  appellee  has  no  cause  of  action 
against  appellant. 


John  Lennox  v.  Floyd  Harsh. 

1.  New  TBiAii^-J2ecuion«  for  Not  Waived  by  Failure  to  Present  on 
Oral  Argument— Vfhen  one  of  the  parties  to  a  miit  files  witii  the  clerk 
of  the  trial  coort  in  apt  time  his  written  motion  for  a  new  trial,  be  does 
all  that  the  law  requires  him  to  do,  to  save  the  points  mentioned  therein, 
and  the  fact  that  some  of  them  are  not  mentioned  on  an  oral  argument 
on  such  motion  does  not  amount  to  a  waiver. 

2.  Judgment— Irtmi^ed  to  Sum  Claimed^^ln  suits  commenced  before 
justices  of  the  peace,  the  recovery  is  limited  to  the  amount  of  the  claim 
indorsed  on  the  summons,  and  it  is  error  to  render  judgment  for  the 
plaintiff  for  a  greater  sum. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Moultrie  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Reversed  and  remanded. 
Opinion  filed  September  18, 1807. 

Hasbauoh  &  WnrrAKEB,  attorneys  for  appellant. 
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R.  M.  Pkadro,  attorney  for  appellee. 

Mb.  Justice  Burroughs  delivered  the  opinion  of  the 
Court. 

On  June  1,  1896,  appellee  commenced  this  suit  before  a 
justice  of  the  peace  of  Moultrie  county,  Illinois,  for  $111.50, 
that  being  the  amount  indorsed  on  the  back  of  the 
summons  issued  on  that  date  b}''  the  justice  before  whom 
the  suit  was  commenced.  After  trial  before  the  justice  of 
the  peace,  a  judgment  was  rendered  by  the  justice  in  favor 
of  appellee  against  appellant  for  the  full  sum  claimed, 
to  wit,  $115.50.  Appellant,  by  appeal,  took  the  case  to  the 
Circuit  Court  of  Moultrie  County,  where  the  case  w^as  tried 
in  that  court  by  jury,  and  a  verdict  returned  for  appellee 
for  $120.  After  verdict,  before  judgment,  and  during  the 
term  of  court  at  which  verdict  was  rendered,  appellant  made 
and  filed  in  writing  a  motion  to  set  aside  the  verdict  and 
grant  a  new  trial,  assigning  six  reasons  therefor,  the  sixth 
reason  being  stated  as  follows:  "The  verdict  of  the  jury 
is  for  a  sum  greater  than  the  demand  stated  on  the  summons 
issued  by  the  justice  of  the  peace."  But  the  court  below 
overruled  said  motion  for  a  new  trial,  and  gave  judgment 
on  the  verdict  for  appellee  against  appellant  for  $120  and 
costs,  to  which  action  of  the  court  below  in  overruling  said 
motion,  appellant  then  and  there  excepted.  Appellant 
brings  this  case  to  this  court  by  appeal,  and  among  others 
assigns  the  following  error :  "  Third.  The  court  erred  in 
rendering  judgment  against  the  defendant  (appellant)  for  an 
amount  greater  than  the  demand  on  back  of  summons 
issued  by  the  justice  of  the  peace." 

"Fourth.  The  court  erred  in  overruling  defendant's 
(appellant's)  motion  for  a  new  trial."  This  is  the  showing 
made  on  the  transcript  of  the  record  herein,  filed  in  this  court 
on  March  6, 1897.  On  May  18,  1897,  appellee  files  a  motion 
in  this  court  suggesting  a  diminution  of  the  record,  and  for 
leave  to  file  additional  record,  which  motion,  upon  being 
presented  to  this  court  on  June  29,  1897,  one  of  the  days  of 
the  May  term,  A.  D.  1897,  was  by  this  court  taken  with  the 
case. 
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We  have  fully  considered  this  motion  and  concluded  that 
we  can  not  allow  same,  because,  while  the  learned  judge 
who  presided  when  this  case  was  tried  in  the  Circuit  Court, 
when  the  bill  of  exceptions  herein  was,  on  January  2S,  1897, 
presented  to  him  for  his  signature,  did  run  a  line  with  his 
pen  through  the  words  constituting  the  sixth  reason  why  a 
motion  for  a  new  trial  should  be  allowed,  and  wrote  over 
the  same:  ^^I  erase  these  two  lines  because  point  was  not 
made  on  motion  for  new  trial,"  and  signed  his  name  thereto. 
Tet  the  fact  does  appear  from  the  record  as  first  sent  up  to 
this  court,  together  with  the  showing  made  in  this  motion, 
that  appellant  did  file  his  motion  for  a  new  trial  in  writing 
with  the  clerk  of  the  court  below  in  apt  time,  and  it  did 
contain  the  sixth  reason  as  originally  certified  here;  but 
because,  in  his  oral  presentation  of  said  motion  to  the  Cir- 
cuit Court,  he  did  not  urge  to  the  court  below  his  sixth 
reason,  therefore,  appellant  contends  it  should  by  this 
court  be  considered,  that  he  did  not  in  writing  assign  said 
sixth  reason  why  a  new  trial  should  be  given  him  by  the 
court  below.  The  only  effect,  if  said  motion  for  leave  to 
file  additional  record  should  be  allowed  by  this  court,  would 
be  to  have  the  record  show  that  appellant  did  in  writing 
file  with  the  clerk  of  the  court  below,  in  apt  time,  his 
motion  for  a  new  trial  with  his  sixth  reason,  as  before 
stated,  but  that  in  his  oral  argument  on  said  motion  in  the 
<x>urt  below  he  did  not  make  that  point. 

We  are  of  the  opinion  that  when  appellant  filed  with  the 
clerk  of  the  court  below,  in  apt  time,  his  motion  in  writing 
for  a  new  trial,  which  contained  the  sixth  reason  why  his 
motion  should  be  allowed  by  the  trial  court;  he  did  all  that 
section  57  of  chapter  110  of  Hurd's  Kevised  Statutes  of  Illi- 
nois required  him  to  do,  to  save  that  point. 

That  section  among  other  things  provides:  «*  *  ♦  if 
either  party  may  wish  to  except  to  the  verdict,  or  for  other 
causes  to  move  for  a  new  trial,  *  *  *  he  shall,  before 
final  judgment  be  entered,  or  during  the  term  it  is  entered 
by  himself  or  counsel,  file  the  points  in  writing,  particularly 
specifying  the  grounds  of  such  motion    *    *    *." 
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Inasmuch,  therefore,  as  the  trial  court  f;ave  judgment  for 
$120,  when  the  demand  on  the  summons  in  the  justice  court 
was  only  for  $111.50,  it  committed  an  error,  which  compels 
us  to  reverse  the  judgment  of  the  court  below  in  this  case, 
under  the  holding  of  our  Supreme  Court  in  the  case  of  Chi- 
cago, Burlington  &  Quincy  K.  R.  Co.  v.  Minard  et  al.,  20 
111.  9,  in  which  it  says:  "We  think  we  are  judicially 
informed  of  the  contents  of  the  summons  and  of  the  claim 
indorsed  upon  it,  and  that  the  judgment  of  the  Circuit  Court 
was  for  more  than  the  ahiount  of  such  claim  and  interest, 
which  was  erroneous."  See  also  T.,  P.  &  W.  Ky.  Co.  v. 
Pence,  71  111.  174. 

Appellant  assigns  and  urges  other  errors  on  the  record 
here,  but  for  the  reasons  above  given,  the  judgment  of  the 
court  below,  in  this  case,  must  be  reversed,  and  the  cause 
remanded  to  the  Circuit  Court  of  Moultrie  County  for  a  new 
trial.  Hence  we  deem  it  unnecessary  to  consider  and  decide 
the  other  errors  assigned. 

Beversed  and  remanded. 


Scott  County  v.  Thomas  Drake. 

1 .  ComiTiEB—Luibility  of.  For  Board  of  PrUonera  in  County  JatL-— 
A  county  is  liable  to  its  sheriff  for  the  sustenaDce  of  a  prisoner  confined 
in  its  county  jail  under  a  mittimus  issued  on  a  judgment  of  the  Circuit 
Court  of  such  county,  imposing  a  fine  against  him  for  violating  an  ordi- 
nance of  a  village  of  such  county. 

2.  Jailers— Can  Not  Recover  from  a  County,  Fees /or  Dieting  Pris- 
oners, — A  keeper  of  a  jail,  appointed  by  the  sheriff  of  a  county,  can  not 
recover  of  the  county  the  fees  of  the  sheriff,  for  keeping,  dieting  and 
discharging  prisoners. 

Claim,  against  a  ooimty  disallowed  by  county  board.  Appeal  from 
the  Circuit  Court  of  Scott  County;  the  Hon.  Ctrus  Epler,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  Reversed  without 
remanding.    Opinion  filed  September  IS^,  1897. 

Thomas  J.  Priest  and  James  A.  Warren,  attorneys  for 
appellant. 
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Scott  County  ▼.  Drake. 


J.  M.  EiGos,  attoraej  for  appellee. 

Ms.  Justice  Bobbouohs  deliyebed  the  opinion  of  the 
Court. 

At  the  April  term,  1896,  of  the  Circuit  Court  of  Scott 
County,  George  H.  Dodson  was  fined  $200  for  violating  an 
ordinance  of  the  incorporated  village  of  BlulSTs,  in  said 
county.  The  judgment  concluded  with  order  for  his  impris- 
onment in  the  county  jail  if  he  did  not  pay  the  fine  and  costs, 
upon  demand,  under  writ  of  execution.  He  did  not  pay  the 
fine  when  demanded,  and  on  June  10, 1890,  a  capias  pro  fine 
issued,  commanding  the  sheriff  to  take  said  Dodson  and 
keep  bim  until  he  paid  the  fine  and  costs,  unless  he  should 
be  otherwise  sooner  discharged,  limiting  the  imprisonment 
to  not  exceeding  six  months.  This  writ  was  delivered  to 
the  sheriff  of  said  county,  and  under  it  he  took  the  body  of 
said  Dodson  and  delivered  him  to  appellee,  who  was  then, 
and  thereafter  continued  to  be,  jailer,  by  legal  appointment 
from  the  sheriff.  Appellee  received  the  prisoner  according 
to  the  mandate,  and  held  him  in  confinement  from  June  10 
nntil  August  10,  when  be  was  discharged  by  order  of  said 
court.  Appellee  was  appointed  jailer  by  the  sheriff,  Decem- 
ber 4, 1894;  his  sole  compensation  for  furnishing  food,  wash- 
ing and  other  necessaries  for  uU  prisoners  was  to  be  such 
allowance  as  was  provided  by  law.  During  the  whole 
period,  from  the  appointment  of  the  appellee,  December  4, 
1894,  up  to  the  time  this  controversy  arose,  in  September, 
1896,  appellee  made  out  quarterly  accounts  against  the  said 
county,  in  his  own  name,  for  all  he  became  entitled  to  for 
sustaining  prisoners,  according  to  his  contract  with  the 
sheriff,  and  presented  them  to  the  county  board,  which  body 
audited,  and  with  now  and  then  slight  modifications  allowed 
them,  and  ordered  county  warrants  to  be  drawn  therefor  in 
favor  of  appellee,  in  his  own  name.  June  15,  1896,  he 
made  out  and  presented  to  the  county  board  a  similar 
account  in  which  his  charges  for  receiving  Dodson  and  sus- 
taining him  six  days  were  included.  The  county  board 
allowed  this  account  to  appellee,  including  these  charges. 
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and  ordered  a  warrant  to  be  drawn  on  the  county  treasury 
therefor,  payable  to  appellee.  This  was  done  by  the  board 
June  17,  1896,  and  on  that  day  the  county  board  informed 
appellee  that  they  would  not  pay  any  more  of  the  charges 
for  sustaining  Dodson,  and  that  in  the  future  he  would  have 
to  look  to  the  village  of  Bluffs  for  his  pay.  As  already 
stated,  Dodson  remained  in  custody  till  August  10  follow- 
ing. The  said  village  refused  to  pay  the  charges.  Dodson 
was  insolvent.  Appellee  made  out  his  bill  for  the  cost  of 
sustaining  the  prisoner  from  June  16,  to  August  10,  amount- 
ing to  $44.75,  and  presented  it  to  the  county  board  at  their 
meeting  in  September,  1896,  and  it  was  rejected  by  an  order 
entered  of  record  as  follows : 

"  The  bill  of  Thomas  Drake  for  $44.75,  board  of  George 
H.  Dodson,  in  Scott  county  jail,  be  and  the  same  is  by  this 
boaixi  rejected,  and  is  not  allowed,  the  same  not  being  a 
county  charge."  From  this  order  appellee  appealed  to  the 
Circuit  Court  under  the  provisions  of  section  35,  page  443, 
Rev.  Stat.  111.,  1895.  In  the  Circuit  Court  the  case  was  heard 
by  the  court  without  a  jury,  on  an  agreed  state  of  faots,  of 
which  the  above  is  the  substance,  and  resulted  in  a  finding 
and  judgment  in  favor  of  appellee  for  $44.75,  and  an  order 
of  that  court  that  the  county  clerk  draw  a  warrant  upon 
the  county  treasury  for  the  said  sum  of  $44.75.  No  propo- 
sitions of  law  were  submitted  to  the  trial  court.  Appellant 
brings  the  case  to  the  Appellate  Court  of  the  Third  District 
of  Illinois  by  appeal. 

The  question  presented  for  decision  by  this  record  is  this, 
is  the  appellant,  the  county  of  Scott,  liable  to  appellee  for 
the  sustenance  of  one  Dodson,  a  prisoner  conjBned  in  the 
county  jail  of  said  county,  under  a  mittimus  issued  on  a 
judgment  of  the  Circuit  Court  of  same  county,  imposing  a 
fine  against  him  of  $200  and  costs  for  violating  an  ordinance 
of  the  village  of  Bluffs,  in  said  county. 

We  are  of  the  opinion  that  appellant  is  liable  for  such 
sustenance,  but  not  to  appellee,  who  is  but  the  deput}'^  or 
assistant  jailer  under  the  sheriflF  of  said  county,  by  appoint- 
ment of  said  sheriff,  under  Sees.  2  and  3,  Chap.  75,  Illinois 
Statutes,  which  are  as  follows : 
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^^  Sec.  2.  The  sheriff  of  each  county  in  this  State  shall  be 
the  keeper  of  the  jail  of  the  county,  and  have  the  custody 
of  all  prisoners  in  such  jail." 

^^Sec.  3,  Ibid.  He  (sheriff)  may  appoint  an  assistant 
under  him,  and  remove  him  at  pleasure,  for  whose  conduct 
he  shall  be  responsible."  Under  Sec.  4  of  same  chapter, 
^^  The  keeper  of  the  jail  shall  receive  and  confine  in  such 
jail,  until  discharged  by  due  course  of  law,  all  persons  w^ho 
shall  be  committed  to  such  jail  by  any  competent  authority." 
And  under  Sec.  24,  same  chapter,  ^^  The  cost  and  e:spense 
of  ♦  ♦  *  keeping  and  maintaining  the  prisoners  thereof, 
except  as  otherwise  provided  by  law,  shall  be  paid  from  the 
county  treasury,  the  account  therefor  being  first  settled  and 
allowed  by  the  county  board."  Under  Sec.  19,  Chapter  63 
Ee vised  Statutes  of  Illinois,  "7%^  sheriff  is  allowed  fees,  as 
follows :  For  committing  each  prisoner  to  jail,  in  counties 
of  first  and  second  class,  fifty  cents;  third  class,  thirty  cents); 
and  the  same  for  discharging  each  prisoner  from  jail;  and 
for  dieting  each  prisoner,  such  compensation  to  cover  the 
actual  costs  as  may  be  fixed  by  the  county  board."  These 
fees  and  allowances  are,  by  the  terms  of  our  statute,  to  the 
sheriffs  and  he  alone  can  demand  and  sue  for  the  payment 
thereof  from  the  county,  and  not  his  deputy  or  assistant 
jailer.  Seibert  v.  Logan  Co.,  63  III.  156;  Union  County  v. 
Patton,  63  111.  468.  Inasmuch,  therefore,  as  the  court  below 
gave  appellee  a  judgment  against  appellant  for  $44.75,  for 
the  maintenance  of  the  said  prisoner,  Dodson,  on  the  facts 
above  stated,  it  committed  an  error  which  compels  us  to 
reverse  that  judgment,  and  inasmuch  as  we  hold  that  appel- 
lee can  not  recover  in  this  case  from  appellant,  we  will  not 
remand  the  case. 

Judgment  reversed. 


William  M.  Ladd  et  al«  v.  T.  P.  Judson  et  al. 

1.  Creditor's  Bu^ls — A  Judgment  at  Law  Held  Essential  Under  the 
Facts  of  This  Case,— A  father  died,  leaving  certain  property  to  a  trustee 
in  trust  for  his  children.    Held,  on  a  biU  by  a  creditor  of  one  of  the 
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children,  that  the  case  was  not  within  the  role  that  a  creditor  may 
resort  to  a  court  of  equity  without  first  obtaining  a  judgment  at  law, 
when  the  creditor's  claim  has  some  equitable  element  in  it,  such  as  a 
trust  or  the  like,  and  that  the  bill  must  be  dismissed. 

2.  Same — Certain  Facta  Held  Not  to  Remove  the  Neeeatdty  of  Obtain* 
ing  a  Judgment  at  Law.— The  fact  that  the  property  of  a  debtor  is  not 
subject  to  attachment  at  law,  being  an  equitable  interest  only,  and  that 
personal  service  can  not  be  had  on  the  debtor,  do  not  give  a  creditor 
the  right  to  resort  to  equity  in  the  first  instance  to  establish  his  debt 
and  have  satisfaction  out  of  the  equitable  interest. 

8,  Same — Can  Not  he  Based  on  a  Foreign  Judgment. — A  judj^ment 
of  a  court  of  another  jurisdiction  can  not  form  the  basis  of  a  creditor's 
bill  in  this  State. 

Credltor^il  Bill. — Appeal  from  the  Circuit  Court  of  Montgomery 
County;  the  Hon.  Robert  B.  Shirley,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  September  18, 
1897. 

HowETi'  &  Jett,  attorneys  for  appellants. 

'*  A  creditor  can  proceed  in  equity  in  the  first  instance 
if  his  claim  has  some  equitable  element  in  it,  such  as  a 
trust  or  the  like;  that  is,  a  creditor  may  maintain  a  credit- 
or's bill  before  obtaining  judgment  at  law  where  his  claim 
has  some  equitable  element  in  it,"  as  we  claim  the  case  at 
bar  has.    Dormueil  v.  Ward,  108  111.  216. 

"  When  a  fund  can  not  be  reached  at  law  and  is  only 
accessible  in  a  court  of  chancery  as  in  the  case  at  bar,  then 
creditors  may  resort  to  equity  in  the  first  instance."  Steere 
et  al.  V.  Hoagland  et  al.,  39  111.  264. 

Where  a  claim  has  to  be  satisfied  out  of  a  fund  which  is 
accessible  only  by  the  aid  of  a  court  of  chancery,  applica- 
tion may  be  made  in  the  first  instance  to  that  court,  which 
will  not  require  that  the  claim  should  be  first  established 
in  a  court  of  law.  Miller  v.  Davidson,  3  Gilm.  523;  Kussell 
V.  Clark's,  Executors,  7  Cranch,  87;  Peay  v.  Morrison's  Exec- 
utors, 10  Grat.  (Va.)  149;  Pendleton  v.  Perkins  et  al.,  49 
Mo.  665. 

If  the  property  be  not  subject  to  attachment  at  law,  being 
an  equitable  interest  only,  and  personal  service  can  not  be 
obtained  on  the  debtor  so  that  the  creditor  is  without  rem- 
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edy  at  law  for  the  establishment  of  his  debt,  he  may  in  the 
first  instance  go  into  equity,  establish  his  debt  and  have 
satisfaction  out  of  the  equitable  interest.  Getzler  v.  Saroni, 
18  lU.  511. 

That  the  complainants  are  entitled  to  relief  in  this  case, 
without  first  having  obtained  a  judgment  in  the  State  court 
of  Illinois  and  having  execution  issued  thereon  and  returned 
no  property  found,  there  is  no  question,  and  to  sustain  this 
we  cite  the  following  cases :  Earle  v.  Grove,  92  Mich.  285; 
McCartney  v.  Bostwick,  32  N.  Y.  61;  Ricketson  v.  Merrill 
et  al.,  148  Mass.  76, 19  N.  E.  Rep.  11;  Scott  v.  McMillen,  1 
Littell  (Ky.)  302. 

James  M.  Tbuitt,  attorney  for  appellees. 

It  is  well  settled  that  a  creditor's  bill  will  not  lie  in  the 
courts  of  one  State  to  enforce  a  judgment  recovered  in 
another  State.  Steere  v.  Hoagland,  39  111.  264. 
'  When  a  creditor  seeks  to  satisfy  his  debt  out  of  some 
equitable  estate  of  the  debtor,  which  is  not  liable  to  a  levy 
and  sale  under  an  execution  at  law,  he  must  exhaust  his 
remedy  at  law  by  obtaining  judgment  and  return  of  the 
execution  ^^  nnUa  bona  "  before  he  can  come  into  a  court  of 
equity  for  the  purpose  of  reaching  such  equitable  estate. 
This  is  necessary  to  confer  jurisdiction  upon  that  court  and 
has  been  uniformly  held  by  our  courts.  Ishmael  v.  Parker, 
13  111.  324;  Greenway  v.  Thomas,  14  111.  271;  McConnel  v. 
Dickson,  43  111.  99-109;  Mugge  v.  Ewing,  54  111.  236;  Dewey 
V.  Eckert,  62  111.  218;  Mashier  v.  Meek,  80  111.  79;  Scripps 
V.  King,  103  111.  469. 

By  the  decided  weight  of  authority  sustained  by  the 
decisions  of  our  own  Supreme  Court,  courts  of  equity  will 
entertain  jurisdiction  to  give  creditors  relief  in  the  follow- 
ing classes  of  cases  only : 

First.  Where  a  debtor  has  fraudulently  conveyed  his 
proparty  to  hinder  and  delay  his  creditors,  a  creditor  may, 
as  soon  as  he  has  recovered  judgment,  file  his  bill  to  remove 
such  fraudulent  conveyance  out  of  the  way  of  his  execution 
issued  under  his  judgment  at  law.  Wisconsin  Granite  Co. 
V.  Gerrity,  144  111.  77. 
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Second.  In  cases  where  a  creditor  seeks  by  his  bill  to 
reach  the  equitable  estate  of  his  debtor,  which  can  not  be 
reached  at  law,  he  must  first  recover  a  judgment  at  law  and 
have  execution  returned  unsatisfied  to  give  jurisdiction  to 
a  court  of  equity.  In  such  cases  the  best  and  only  evidence 
that  the  creditor  has  exhausted  his  legal  remedies  is  the 
actual  return  of  an  execution  unsatisfibd.  Bussell  v.  The 
Chicago  Trust  &  Savings  Bank,  139  111.  538,  and  cases  cited 
on  page  551. 

Third.  In  no  case  will  a  court  of  equity  entertain  juris- 
diction of  a  bill  to  collect  a  purely  legal  demand  until  the 
creditor  has  exhausted  his  remedy  at  law  by  recovering  a 
judgment  at  law  and  having  execution  thereon  returned 
nulla  bona.  The  exceptions  to  this  rule  are  rather  nominal 
than  real.  In  all  cases  where  bills  of  that  character  have 
been  entertained,  the  claim  of  the  complainant  had  some 
equitable  element  in  it,  such  as  a  trust  or  the  like.  Dor- 
mueil  V.  Ward,  108  111.  216;  Gore  v.  Kramer,  117  111.  176; 
The  Detroit  Copper  &  Brass  Boiling  'Mills  v.  Ledwidge, 
162  111.  305. 

Fourth.  In  the  administration  of  insolvent  estates,  after 
the  allowance  of  a  creditor's  claim,  which  is  equivalent  to 
obtaining  a  judgment  at  law,  the  creditor  may  proceed  by 
bill  in  equity  to  set  aside  a  fraudulent  conveyance  made  by 
his  debtor  in  the  latter's  lifetime.  Eads  v.  Mason,  16  111. 
App.  545,  and  cases  cited. 

Mr.  Justice  Bubbouohs  delivebed  the  opnnoN  of  the 

COUET. 

Appellants  filed  in  the.  Circuit  Court  of  Montgomery 
County,  Illinois,  on  September  15,  1S96,  their  bill  in  chan- 
cery against  appellees,  alleging  that  there  was  due  and 
owing  appellants  from  appellees  the  sum  of  $981.11,  and 
interest,  being  the  balance  due  on  a  judgment  recovered  by 
them,  on  September  24, 1895,  in  the  Circuit  Court  of  Joseph- 
ine Count}'^,  Oregon,  that  court  having  jurisdiction  of 
appellees,  by  service  of  process  on  them;  and  that  it  was  a 
court  of  competent  jurisdiction;  that  said  judgment  still 
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remains  in  full  force  and  effect.  Said  bill  also  alleges  that 
appellees  T.  P.  and  Jennie  H.  Judson  are  residents  of  Ore- 
gon, and  have  been  for  more  than  ten  years;  that  appellants 
are  unable  to  make  the  said  amount  of  said  judgment  from 
said  appellees  last  named,  in  the  State  of  Oregon,  because 
they  have  no  property  or  effects,  which  could  be  levied  upon, 
or  which  could  be  reached  in  any  proceeding  in  law  or  in 
equity  in  that  State.  That  one  Solomon  Harkey,  the  father 
of  appellee.  Jennie  H.  Judson,  died  testate  in  Hillsboro, 
Montgomery  county,  Illinois,  about  April  20,  1 S92,  owning, 
when  he  died,  a  large  amount  of  real  estate  in  said  Mont- 
gomery county;  that  said  Harkey  left  a  last  will  and  testa- 
ment, in  which  he  devised  all  his  real  and  personal  estate  to 
appellee  Alexander  A.  Cress,  one  of  the  defendants  to  said 
bill,  in  which  will  the  testator  authorized  and  empowered 
said  Cress  to  sell  the  real  estate  testator  owned,  and  con- 
vert it  into  money,  and  divide  the  money  so  received  equally 
among  his  (testator's)  children,  naming  them,  among  which 
children  he  names  appellee  Jennie  H.  Judson  as  cue,  as 
will  more  fully  appear  from  said  will,  which  is  attached  to 
said  bill;  that  there  is  now  remaining  in  the  hands  of  appel- 
lee Cress,  as  trustee  under  said  will,  and  undisposed  of,  320 
acres  of  the  real  estate  devised  by  said  will,  and  to  be  sold 
by  said  trustee,  and  the  proceeds  divided  among  testator's 
said  children;  that  the  appellees  T.  P.  and  Jennie  11.  Jud- 
son are  insolvent  and  non-residents  of  Illinois;  that  there 
is  no  way  in  law  by  which  the  property  rights  and  interests 
held  by  said  Alexander  A.  Cress,  in  trust  for  said  Jennie  H. 
Judson,  under  the  said  will,  can  be  reached;  and  that  there 
is  no  other  property  of  any  kind  in  the  State  of  Illinois, 
owned  by  appellees,  which  can  be  reached  by  attachment 
or  otherwise,  to  satisfy  said  balance  of  said  judgment.  The 
bill  also  alleges  generally,  upon  information  and  belief,  that 
appellee  Cress,  as  trustee  under  said  will,  has  control  of 
notes,  accounts,  cboses  in  action,  etc.,  which  he  holds  in 
trust  for  appellees  T.  P.  and  Jennie  H.  Judson,  under  the 
the  terms  and  conditions  of  said  will,  and  prays  discovery. 
The  bill  alleges,  further,  that  said  T.  P.  and  Jennie  H. 
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Judson  have  refused  to  pay  the  said  amount  due  the  com- 
plainants, or  to  apply  thereon  the  equitable  interest  which 
is  held  in  trust  for  them  by  said  Cress,  all  of  which  is  con- 
trary to  equity  and  good  conscience;  and  that  by  reason  of 
said  Judsons  being  non-residents  of  the  State  of  Illinois,  and 
keeping  themselves  out  of  the  jurisdiction  of  the  courts  of 
Illinois,  appellants  have  been  unable  to  obtain  judgment  in 
Illinois  against  them.  The  bill  prays  that  appellee  Cress 
may  be  required  to  inform  the  court  as  to  the  amount  and 
value  of  all  the  property  interest  and  effects  held  by  him  in 
trust  for  the  use  of  T.  P.  and  Jennie  H.  Judson,  whereby 
appellants'  said  debt  could  be  satisfied,  and  that  the  said 
Judsons  may  be  decreed  to  pay  appellants  said  amount  duo 
them,  as  aforesaid;  and  that  appellee  Cress,  the  trustee 
under  said  will,  may  b€^  required,  if  on  hearing  he  is  found 
to  hold  real  estate  for  the  use  of  the  said  Judsons,  to  sell  or 
dispose  of  it,  or  so  much  of  it  as  may  be  found  necessary  to 
satisfy  appellants'  said  debt;  and  that  appellees  may  be 
declared  to  have  a  lien  upon  all  property  held  or  owned  by 
said  Cress  in  which  the  said  Judsons  are  interested;  and  for 
such  other  and  further  relief  as  to  the  court  may  seem 
proper. 

Copy  of  will  of  Solomon  Harkey  is  attached  to  the  bill. 
This  gives  to  his  wife  certain  interest  during  her  natural 
life.  Item  4  is  as  follows :  '*  I  will  and  devise  to  my  executor 
or  executors,  hereinafter  named  or  described,  all  my  real 
estate,  including  all  that  devised  to  my  wife  for  life,  but  sub- 
ject to  that  devise  for  life  to  her,  in  trust  for  the  following 
purposes  or  objects:  First.  That  he  may  sell  said  real  estate 
and  convert  the  same  into  money,  and  as  I  don't  wish  my 
said  real  estate  sacrificed,  I  hereby  authorize  and  empower 
my  executor  or  executors  to  sell  the  whole  or  any  part  or 
any  parcel  thereof  and  convey  the  same  when  sold,  on  such 
terms  and  at  such  times  as  he  may  deem  for  the  best  interest  of 
my  estate.  He  is  expressly  authorized  to  use  his  discretion 
in  selling  any  and  all  real  estate  and  make  the  sales  thereof 
privately  or  publicly  as  shall  seem  to  him  best  for  my  estate. 
Secondly.  The  rents  and  profits  of  said  estate,  except  so 
much  thereof  as  shall  be  necessary  to  make  such  repairs,  as  are 


Third  District— May  Term,  1897.        289 

Ladd  y.  Judson. 

needful  to  keep  the  improved  parts  of  said  real  estate  from 
deteriorating  in  valae  and  pay  the  taxes  on  my  entire  real 
estate,  including  that  in  which  my  wife  has  a  life  estate, 
together  with  proceeds  of  said  real  estate,  shall  be  divided 
into  seven  equal  parts;  that  is, after  the  costs  and  expenses  of 
my  said  real  estate  have  been  paid,  and  one-seventh  part  thereof 
shall  be  paid  as  follows :  To  my  sons,  William  P.  Harkey, 
Jacob  M.  Harkey  and  Solomon  S.  Harkey;  and  one-seventh 
part  to  my  daughters,  Sarah  C.  Wiltoa  and  Jennie  H.  Jud- 
son; one-seventh  part  to  my  grandaughter,  Martha  J.  Black- 
bum;  one-seventh  part  thereof  to  the  children  of  my 
deceased  son  or  the  survivors  of  them,  viz.,  Ida  Harkey  and 
Ella  Lee  Harkey,  one-seventh  part  thereof." 

Said  will  names  the  kiid  Alexander  A.  Cress  as  the  sole 
executor  thereof. 

Appellee  Alexander  A.  Cress  interposed  a  demurrer  to 
said  bill,  and  for  cause  of  demurrer  says  appellants  have 
stated  no  such  case  as  entitles  them  in  a  court  of  equity  to 
any  relief  or  discovery  from  him;  and  for  special  cause  of 
demurrer,  he  says :  It  does  not  appear  from  said  bill  that 
appellants  have  recovered  a  judgment  at  law  on  their  said 
claim  against  said  T.  P.  and  Jennie  H.  Judson  or  either  of 
them,  in  the  State  of  Illinois,  as  by  law  appellants  were 
required  to  do  before  filing  said  bill.  And  prays  to  be  dis- 
missed with  costs.  The  Circuit  Court  sustained  said  demur- 
rer, and  appellants  elected  to  stand  by  their  bill;  thereupon 
the  court  dismissed  the  bill,  and  taxed  the  costs  to  appellants. 
Appellants,  bring  this  case  to  this  court  by  appeal;  assigning 
the  dismissal  of  said  bill  on  said  demurrer  as  error. 

Appellants  insist,  first :  That  a  creditor  may  maintain  a 
creditor's  bill  before  obtaining  a  judgment  at  law,  when  his 
claim  has  some  equitable  element  in  it,  such  as  a  trust  or 
the  like.  Second.  That  when  a  creditor's  claim  must  be 
satisfied,  if  at  all,  out  of  a  fund  which  is  accessible  only  by 
the  aid  of  a  court  of  chancery,  application  may  be  made  in 
the  first  instance  to  a  court  of  chancery,  which  will  not 
require  that  the  claim  should  be  first  established  in  a  court 
of  law. 

Vol.  LXXI  19 
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Appellants  concede  that  in  this  State  the  general  rule  is 
that  a  creditor's  bill  can  not  be  sustained  if  the  creditor  has 
not  first  obtained  a  jadgment  in  this  State  and  had  execu- 
tion issued  and  returned  no  property  found. 

We  fully  agree  with  appellants  in  their  first  contention, 
that  a  creditor  may,  in  this  State,  resort  to  a  court  of  equity 
without  first  obtaining  a  judgment  at  law,  when  the  cred- 
itor's claim  has  some  equitable  element  in  it — such  as  a  trust, 
or  the  like;  for  to  thiit  effect  is  the  doctrine  of  the  cases  of 
Dormueil  v.  Ward,  108  111.  216;  Gore  v.  Kramer,  117111. 176; 
Detroit  Copper  &  Brass  Boiling  Mills  V.  Mathew  Ledwidge 
et  al.,  162  111.  305,  and  the  cases  in  this  last  case  referred 
to  and  commented  upon.  But  does  the  case  at  bar  fall 
within  that  doctrine  ?  We  think  not.  The  claim  of  appel- 
lants against  appellees,  the  Judsons,  is  a  mere  contract  debt 
evidenced  by  a  judgment  of  an  Oregon  court;  and  in  it  (the 
debt  or  claim)  there  is  as  against  none  of  the  appellees  an 
equitable  feature,  such  as  is  meant  in  the  decisions  of  our 
Supreme  Court  by  that  term  as  being  like  a  trust;  because 
while  under  the  averments  of  said  bill  there  may  be  prop- 
erty or  effects  in  the  hands  of  appellee  Alexander  A.  Cress, 
which  are  held  by  him  in  trust  for  Jennie  H.  Judson,  one 
of  the  appellees,  yet  it  was  placed  there  by  her  father's  will, 
and  not  by  any  fraudulent  act  of  his  daughter  Jennie,  to 
the  prejudice  of  appellants. 

On  the  second  contention  of  appellants,  as  above  stated, 
there  seems  to  be  some  expressions  used  in  some  of  the 
opinions  delivered  in  cases  decided  by  our  Supreme  Court 
that  would  tend  to  establish  that  the  exception  to  the  rule, 
as  contended  by  appellants,  exists  in  this  State,  notaMy  in 
the  case  of  Oetzler  v.  Saronl,  18  111.  518,  where  the  court 
says :  ^^  If  the  property  be  not  subject  to  attachment  at 
law,  being  an  equitable  interest  only,  and  personal  service 
can  not  be  obtained  on  his  debtor,  so  that  he  is  without 
remedy  at  law  for  the  establishment  of  his  debt,  he  may,  in 
the  first  instance  go  into  equity,  establish  his  debt  and  have 
satisfaction  out  of  the  equitable  interest."  But  this  was 
not  necessary  to  be  said  in  deciding  the  case  then  before  the 
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court,  and  we  think  it  was  only  dictay  at  least  in  the  "  Led- 
widge  case/'  supra^  in  162  111.  at  page  310  of  the  opinion. 
Quoting  from  page  835  of  the  opinion  of  that  court  in  Bige- 
low  V.  Andress,  31  111.  322,  the  court  says:  "The  com- 
plainant must  first  establish  his  claim  at  law  before  a  court 
of  equity  will  lend  its  aid.  And  it  is  for  the  reason  that  a 
court  of  chancery  does  not  assume  jurisdiction  to  settle  and 
establish  purely  legal  rights.  If  jurisdiction  were  enter- 
tained in  this  case  to  ascertain  the  legal  validity  of  com- 
plainant's demand,  it  being  wholly  of  a  legal  character, 
so  as  to  afford  relief  against  obstructions  that  would  after- 
wards present  themselves  to  an  execution,  no  reason  is 
perceived  why  such  jurisdiction  might  not  be  assumed  in 
all  cases  where  legal  demands  might  be  obstructed.  This 
Avould  be  an  innovation  on  the  settled  practice  of  this  court, 
as  well  as  the  chancery  practice  generally.  Whatever  may 
have  been  held  in  other  courts,  we  regard  this  as  the  prac- 
tice of  this  court,  too  long  and  too  firmly  settled  to  be 
departed  from,  simply  because  it  may  have  been  differently 
held  in  some  other  tribunals." 

The  fact  is,  after  carefully  reading  the  opinion  of  our 
Supreme  Court  in  the  "  Ledwidge  case,"  supra^  we  can  not 
follow,  as  appellants  insist  we  should,  the  rule  laid  down  in 
the  case  of  Earle  v.  Grove,  in  92  Mich.  285,  because  it  is  in 
conflict  with  our  Supreme  Court,  and  we  are  bound  by  the 
rule  established  by  our  Supreme  Court. 

Lastly,  appellants  contend,  that  if  a  judgment  at  law 
was  necessary  for  them  to  obtain  before  filing  their  said 
bill,  that  they  obtained  such  judgment  in  the  State  of 
Oregon,  which  was  suflBcient.  In  answer  to  that,  we  will 
say :  A  judgment  of  another  jurisdiction  can  not  be  made 
the  basis  of  a  creditor's  bill  in  this  State.  Steere  v.  Hoag- 
land,  39  111.  264;  Winslow  v.  Leland  et  al.,  128  111.  304. 

Finding  no  error  in  this  record,  we  affirm  the  decree  of 
the  Circuit  Court  of  Montgomery  County  in  this  case. 

Decree  affirmed. 
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Charles  S.  Zatlin  t.  Ida  M.  BaTenpwt. 

1.  Instructions— flcW  to  Fairly  Present  the  Issue  Involved,— The 
court  holds  in  this  case  that  while  some  of  the  instructions  given  to  the 
jury  were  not  as  carefully  drawn  as  they  might  have  been,  and  while 
one  or  more  of  the  refused  instructions  might  have  been  propeMy  given, 
that  on  the  whole,  the  jury  were  fairly  instructed  by  the  trial  court  and 
that  the  verdict  was  a  reasonable  determination  of  the  issue,  from  a 
consideration  of  all  the  evidence  in  the  record. 

2.  Contracts— W'Ticn  Suit  May  be  Brought  for  Breach  o/.— When  a 
party  agrees  to  do  an  act  at  a  future  day,  and  before  the  day  arrives 
declares  he  will  not  keep  his  contract,  the  other  party  may  act  on  this 
declaration,  and  bring  an  action  for  a  breach  of  the  contract  before  the 
time  for  its  performance  arrives. 

Assampsit,  for  breach  of  promise  of  marriage.  Error  to  the  Circuit 
Court  of  Moultrie  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
September  13,  1897. 

J.  R.  &  Walter  Eden  and  J.  B.  Searcy,  attorneys  for 
plaintiff  in  error. 

Harbaugh  &  Whitaker,  attorneys  for  defendant  in  error. 

Mr.  Justice  Burroughs  delivered  the  opinion  op  the 
Court. 

About  the  middle  of  April,  1 895,  Ida  M.  Davenport,  an 
unmarried  woman,  went  to  Palmyra,  Macoupin  county,  to 
visit  her  sister-in-law,  who  lived  there;  she  remained  there 
the  most  of  the  time,  until  about  June  6, 1895.  Shortly  after 
she  came  to  Palmyra  she  became  acquainted  with  Charles  S. 
Zatlin,  an  unmarried  man,  who  was  a  merchant  there.  This 
man  and  woman  were  frequently  together  during  that  time, 
and  they  agreed  to  get  married  about  the  first  Wednesday  in 
September,  1895.  About  the  second  week  in  May,  1895,  these 
parties  commenced  having  sexual  intercourse,  from  which  she 
became  pregnant.  Upon  Miss  Davenport  discovering  in  the 
early  part  of  June,  1895,  that  she  was  with  child,  she  in- 
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formed  Mr.  Zatlin  of  that  fact,  and  requested  him  to  marry 
her  at  onoe;  but  he  refused  to  marry  her  then,  and  told  her 
"  he  would  never  marry  her."  On  June  27,  1895,  Miss 
Davenport  commenced  this  suit  in  the  Circuit  Court  of 
Moultrie  County,  against  Mr.  Zatlin,  for  a  breach  of  promise 
of  marriago,  alleging  seduction  in  aggravation  of  damages. 
Mr.  Zatlin  by  his  plea  filed,  and  in  his  evidence  given  on 
trial,  denies  ever  promising  to  marry  Miss  Davenport,  and 
swears  he  never  had  sexual  intercourse  with  her.  On  the 
trial  of  this  case,  the  jury  found  by  their  verdict  for  Miss 
Davenport  and  assessed  her  damages  at  $500.  Upon  which 
verdict  the  trial  court  rendered  judgment.  From  that  judg- 
ment Mr.  Zatlin,  the  plaintiff  in  error,  brings  this  case  to 
this  court,  and  asks  that  the  judgment  of  the  trial  court  be 
reversed,  because  that  court  erred  in  its  rulings  in  excluding 
and  admitting  evidence,  over  his  objections,  and  in  giving 
and  refusing  instructions  to  the  jury;  because  this  suit  was 
prematurely  brought;  because  there  is  a  variance  between 
the  evidence  and  the  facts  averred  in  the  declaration;  and 
because  the  verdict  and  judgment  are  contrary  to  the  law 
and  the  evidence. 

After  a  careful  consideration  of  the.  record  in  this  case, 
we  are  of  opinion  that  the  plaintiff  in  error  ought  not  to 
complain  of  the  trial  court  in  its  rulings  on  the  evidence, 
when  all  of  the  rulings  are  carefully  examined;  and  while 
some  of  the  instructions  given  to  the  jury  were  not  as  care- 
fully drawn  as  they  might  have  been,  and  one  or  more  of 
the  refused  instructions  might  have  been  properly  given, 
yet  on  the  whole,  we  think,  the  jury  were,  by  the  trial  court 
fairly  instructed;  and  the  verdict  and  judgment,  are  a  rea- 
sonable determination  of  the  issues  in  this  case,  from  all  the 
evidence  in  this  record.  As  to  the  verdict  and  judgment 
being  against  the  weight  of  the  evidence,  we  think  there  is 
sufficient  evidence  in  the  record  to  support  the  verdict 
returned  and  the  judgment  rendered,  and  while  on  the  vital 
issues  in  this  case,  there  is  a  square  conflict  in  the  evidence, 
yet  the  jury  and  trial  judge  who  saw  the  witnesses  and 
observed  their  manner,  were  better  enabled  to  say  on  which 
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side  the  truth  lay  than  we  are,  from  reading  the  record, 
hence  we  will  not  disturb  their  findings  and  judgment  on 
that  account. 

The  contention  of  the  plaintiff  in  error,  that  this  suit  was 
prematurely  brought,  and  that  there  is  a  variance  between 
the  facts  set  out  in  the  declaration  and  the  e\ddence,  pre- 
sents to  us  the  most  difficult  questions  to  determine  in  this 
case. 

We  find  on  the  trial  of  this  case  in  the  court  below,  at  no 
time  did  plaintiff  in  error  object  to  any  evidence  that 
was  taken  or  offered,  because  it  varied  from  the  facts  averred 
in  the  declaration;  the  first  time  he  complained  to  the  trial 
court  in  this  regard,  was  in  his  motion  for  a  new  trial;  but 
even  if  'he  was  then  in  apt  time,  we  think  under  the  law, 
after  verdict,  the  evidence  sufficiently  fits  the  declaration 
to  sustain  the  verdict  and  judgment 

Lastly,  was  this  suit  prematurely  brought !  Upon  exam- 
ination of  the  authorities  cited  by  plaintiff  in  error  (and 
other  cases  we  found,  upon  investigating  this  question),  we 
find  that  while  there  is  not  a  uniform  sameness  in  the  hold- 
ings of  the  courts  of  last  resort,  in  this  country  and  else- 
where, on  this  question,  yet  we  think  the  better  reasoning 
is  with  the  courts  holding  that  when  a  party  agrees  to  do 
an  act  at  a  future  day,  and  before  the  day  arrives,  declares 
he  will  not  keep  his  contract  or  do  the  act,  that  the  other 
party  may  act  on  the  declaration,  and  bring  an  action  for 
the  breach  before  the  day  arrives.  Bishop  on  Contracts, 
edition  of  1 887,  Sec.  1429,  p:  580,  and  cases  cited;  Beach  on 
Modern  Contract  Law,  Sees.  409  to  412  inclusive,  and  cases 
cited;  Frost  v.  Knight,  7  K  R.  C.  Ex.  Ill;  Watson  A. 
Fox  V.  Charles  G.  Kitton,  19  111.  519;  L.  J.  Kadish  et  al.  v. 
A.  N.  Young  et  al.,  108  111.  170;  Lake  Shore  &  Michigan 
Southern  Ey.  Co.  v.  Edward  S.  Eichards,  survivor,  162  111. 
59. 

Therefore,  when  Miss  Davenport  was  told  by  Mr.  Zatlin, 
about  June  24,  1895,  ^'  that  he  would  not  then,  or  at  any 
time  marry  her,"  she  had  a  right  to  bring  suit  against  him, 
as  she  did,  on  June  27,  1895;  notwithstanding  his  promise 
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was  to  marry  her  on  the  first  Wednesday  in  September, 
1895. 

Finding  no  reversible  error  in  this  record,  we  affirm  the 
judgment  of  the  Circuit  Court  of  Moultrie  County  in  this 
case.    Judgment  affirmed. 


National  Home  Building  and  Loan  Association  t.  Joseph 

W.  Fifer  and  Edward  Barry. 

1.  iNSTBTTcnoNS. — Afi  Inatructton  Properly  Refuted  in  View  of  the 
Evidence, — ^The  instruction  that  "plaintiffs  are  bound  to  establish  by  a  fair 
preponderance  of  the  evidence,  that  they  are  licensed  to  practice  law  in 
the  State  of  Illinois  "  was  properly  refused,  as  there  was  evidence  that 
plaintiffs  had  expended  money  for  defendant  which  they  were  entitled 
to  recover. 

2.  EviDENCK— ^  Verdict  Approved  CL9  in  Accordance  With. — In  a  suit 
to  recover  the  value  of  legal  services  the  court  holds,  in  view  of  the  evi- 
dence, that  there  is  no  merit  in  the  contention  that  the  judgment  should 
be  reversed  for  want  of  proper  proof  in  the  record  that  the  plaintiffs  liad 
been  licensed  to  practice  law  in  this  State. 

8.  Practiob— ^<  to  Otfjectione  to  Evidence.—la  a  suit  to  recover  the 
value  of  legal  services  the  witnesses  were  asked  what  the  legal  services 
rendered  were  reasonably  worth,  to  which  general  objections  were 
made.  Held,  that  the  objection  that  the  question  should  have  been  con- 
fined to  asking  what  were  the  usual  and  customary  fees  for  similar  serv- 
ices should  have  been  made  specifically  in  the  trial  court,  and  that,  this 
not  having  been  done,  it  could  not  be  raised  on  appeal. 

4.  Damages.  ^Amount  of,  a  Question  for  the  Jury.— In  a  suit  to  col- 
lect attorney's  fees  where  no  amount  was  agreed  on  by  the  parties  when 
the  contract  of  employment  was  made,  the  sum  to  be  awarded  is  a  ques- 
tion of  fact  for  the  jury  and  trial  judge  to  determine,  and  in  this  case 
the  court  can  not  see  that  the  amount  assessed  (|2,800)  is  so  grossly 
excessive  as  to  warrant  a  reversal  of  their  finding  in  that  regard. 

Assmnpstty  for  attorney's  fees.  Appeal  from  the  Circuit  Court  of 
McLean  County;  the  Hon.  Thos.  F.  Tipton,  Judge,  presiding.  He€ird 
in  this  court  at  the  May  term,  1897.  •  Aifirmed.  Opinion  filed  September 
18,  1897. 

Jbsse  R.  LoNd,  attorney  for  appellaot. 
Our  statute  prohibits  any  person  from  practicing  law  in 
a  conrt  of  record  ^^  without  having  previously  obtained  a 
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license  for  that  purpose  from  some  two  of  the  justices  of 
the  Supreme  Court/'  which  license  shall  authorize  him  ^^  to 
demand  and  receive  fees  for  any  services  which  he  may 
render  as  an  attorney  and  counselor  at  law  in  this  State. 
Sec.  1,  Oh.  13,  R.  S. 

It  has  been  expressly  held  by  our  Supreme  and  Appellate 
Courts  that  it  must  appear  the  parties  who  sue  for  fees  as 
attorneys  are  licensed  to  practice  law  in  Illinois,  and  that 
if  they  are  not  licensed  attorneys  in  Illinois,  or  were  not 
when  the  services  were  rendered,  there  can  be  no  recovery. 
Tedrick  v.  Hiner,  61  111.  189;  City  of  East  St.  Louis  v. 
Freels,  17  111.  App.  339 ;  Sellers  v.  Phillips,  37  111.  App.  74-. 

An  attorney  at  law  can  not  recover  for  professional  serv- 
ices without  proof  of  the  qualifications  required  by  the 
statute.  Perkins  v.  McDuffee,  63.  Me.  181 ;  Ames  v.  Gil- 
man,  10  Met.  (Mass.)  239 ;  Humphreys  v.  Harvey,  1  Bing. 
N.  Cas.  62,  27,E.  C.  L.  312;  Williams  v.  Jones,  2  Ad.  &  E.  N. 
S.  276,  42  E.  C.  L.  673. 

^^  In  fixing  the  amount  of  a  reasonable  fee  the  exam- 
ination should  be  directed  to  what  is  customary  for  such 
legal  services  where  contracts  have  been  made  with  persons 
competent  to  contract,  and  not  to  what  is  reasonable,  just 
and  proper  for  the  solicitor  in  the  particular  case.  The 
inquiry  should  be,  not  what  an  attorney  thinks  is  reasona- 
ble, but  what  is  the  usual  charge  ?'*  Keynolds  v.  McMillan, 
63  111.  46;  Dorsey  et  al.  v.  Corn,  2  111.  App.  533;  Casler  v. 
Byers,  28  111.  App.  128;  129  111.  657. 

RowKLL,  Neville  &  Lindley,  attorneys  for  appellees. 

The  instruction  to  the  effect  that  if  appellees  had  not 
proven  that  they  were  regularly  licensed  attorneys  the  jury 
should  return  a  verdict  for  the  defendant,  was  properly 
refused,  because  the  evidence  showed  that  appellees  bad  paid 
out  and  expended  $13.65  for  the  use  and  beneiitof  appellant 
at  its  request,  and  the  instruction  ignored  their  right  to  even 
recover  that  sum.  Sellers  v.  Phillips,  37  111.  App.  74; 
Hughes  V.  Dougherty,  62  111.  App.  464;  Perkins  v.  McDuffee, 
63  Me,  181, 
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Where  the  question  of  the  license  of  a  physician  arises 
between  the  doctor  and  one  who  employed  him,  the  license 
to  practice  will  be  presumed.  Williams  v.  People,  20  111. 
App.  95;  City  of  Chicago  v.  Wood,  24  111.  App.  40. 

In  an  action  for  attorney's  fees  it  was  shown  that  the 
plaintiff  acted  as  an  attorney  in  the  Court  of  Common  Pleas 
in  pursuance  of  a  retainer  by  defendant.  That  was  prima 
facie  evidence  that  he  was  at  that  time  an  attorney  of  that 
court,  and  unless  this  evidence  was  rebutted,  the  plaintiff 
was  entitled  to  recover.  It  lay  upon  defendant  to  show 
that  plaintiff  had  no  license.  Pearce  v.  Whale,  5  Barn.  & 
C.  38. 

Where  it  appears  that  the  defendant  retained  the  plaint- 
iffs as  attorneys,  and  the  services  sued  for  were  performed 
under  such  retainer,  the  defendant  can  not  in  the  first 
instance  require  plaintiffs  to  prove  a  regular  license.  The 
presumption  is  against  the  defendant.  It  lies  with  the 
defendant  to  show  that  plaintiffs  had  no  license.  McPher- 
son  V.  Cheadell,  24  Wend.  (N.  Y.)  24. 

Mb.  Justiok  Burroughs  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  brought  by  appellees  Fifer  &  Barry,  attor- 
neys at  law,  practicing  at  Bloomington,  Illinois,  against  the 
appellant,  National  Home  Building  and  Loan  Association, 
in  assumpsit,  on  the  common  counts,  damages  $5,000.  They 
seek  to  recover  the  value  of  services  alleged  to  have  been 
rendered  by  appellees,  as  attorneys,  and  expenses  incurred 
by  them  in  defending  for  appellant  a  suit  instituted  in  the 
McLean  Circuit  Court,  on  the  18th  day  of  January,  1896, 
by  the  People  of  the  State  of  Illinois  ex  rel.  David  Gore, 
Auditor  Public  Accounts,  v.  National  Home  Building  and 
Loan  Association,  for  the  dissolution  of  said  corporation 
and  the  appointment  of  a  receiver  for  it;  said  suit  being 
brought  under  the  statute  of  Illinois,  making  it  the  duty 
of  the  auditor  to  examine  this  class  of  associations  period- 
ically, and  if  he  finds  their  assets  insutticient  to  justify  a 
continuance  of  business  by  them,  or  that  they  are  guilty  of 
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illegal  practices,  after  giving  sixty  days^  notice  to  the  asso- 
ciation to  correct  the  practices  complained  of,  or  make  good 
their  assets,  to  report  the  same  to  the  attorney  general, 
whose  daty  it  becomes  to  institute  proceedings  of  the  char- 
acter named.  Appellees  were  retained  by  appellant,  with 
their  regular  and  general  attorney,  in  the  defense  of  said 
suit. 

Notice  was  served  on  appellant  on  the  17th  day  of  Janu- 
ary, 1896,  by  the  attorney  general,  that  on  the  day  follow- 
ing he  would  file  the  suit  above  indicated.  The  bill  was 
filed  in  pursuance  of  the  notice.  A  demurrer  by  appellant 
to  that  part  of  the  bill  charging  illegal  practices  and  to  a 
part  of  the  same  charging  insolvency,  and  a  plea  to  the 
remaining  portion  of  the  bill  charging  insolvency,  were  filed, 
and  one  week  after  the  filing  of  the  bill  the  questions  aris- 
ing on  the  bill,  demurrer  and  plea  were  argued  before  the 
Circuit  Court,  and  by  agreement  of  counsel  all  the  questions 
being  argued  as  though  raised  by  demurrer;  and  on  Febru- 
ary 4, 1896,  demurrer  was  sustained.  The  attorney  general 
took  an  appeal  to  the  Supreme  Court,  and  in  the  early  part 
of  June,  1896,  an  oral  argument  was  made  in  that  court, 
appellant's  three  solicitors  all  taking  part.  A  printed  brief 
and  argument  was  also  filed  in  the  Supreme  Court  in  that 
case,  by  all  the  solicitors  of  appellant. 

At  the  time  appellant  employed  appellees  as  attorneys  to 
defend  it  in  said  proceedings,  no  special  amount  was  agreed 
upon  as  pay  for  their  services  and  charges  in  defending  the 
same;  but  appellees  promised  at  the  time  that  their  fees 
and  charges  would  be  reasonable. 

On  the  trial  of  this  case  in  the  court  below,  it  appears 
from  the  evidence  that  the  assets  of  appellant,  when  said 
bill  was  filed  against  it,  amounted  to  about  $1,260,000. 
Upon  a  trial  of  this  case  by  jury  in  the  court  below,  a  ver- 
dict was  returned  for  appellees,  and  their  damages  assessed 
at  $2,800,  and  after  hearing  a  motion  for  a  new  trial,  made 
by  appellant,  the  court  below  denied  said  motion  and  gave 
appellees  judgment  on  the  verdict  and  for  costs. 

From  that  judgment  appellant  brings  this  case  to  this 
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court  by  appeal,  and  urges  that  said  judgment  ought  to  be 
reversed.  First,  because  the  court  below  erred  in  over- 
ruling its  motion  for  a  continuance.  We  have  carefully 
examined  the  affidavit  presented  to  the  court  in  support  of 
the  motion  for  a  continuance,  and  find  that  appellant  did 
not  show  in  said  affidavit,  that  diligence  in  trying  to  procure 
the  attendance  of  the  two  absent  witnesses  that  the  law 
requires  should  be  shown,  in  order  to  entitle  it  to  a  contin- 
uance on  account  of  the  absence  of  said  witnesses.  The 
second  reason  urged  by  appellant  why  the  judgment  below 
should  be  reversed  is  because  the  court  should  have  given 
the  jury  the  fifth  instruction  requested  by  it.  Said 
instruction  is  as  follows : 

^'  5.  The  plaintiffs  are  bound  to  establish  by  a  fair  pre- 
ponderance of  the  evidence  in  this  case,  that  they  are 
licensed  to  practice  law  in  the  State  of  Illinois,  and  unless 
you  shall  find  that  such  fact  has  been  established  by  plaintiffs 
by  a  fair  preponderance  of  the  evidence,  than  it  is  your  duty 
to  find  for  the  defendant." 

We  think  the  court  below  did  not  err  in  refusing  said 
instruction,  because  there  was  uncontradicted  evidence  that 
appellees  had  expended  some  money  in  and  about  defend- 
ing said  case  for  appellant,  which  they  were  entitled  to 
r3Cover,  which  would  have  made  it  error  to  instruct  the  jury 
to  find  for  the  appellant  if  appellees  had  failed  to  prove 
they  were  licensed  to  practice  law  in  Illinois.  This  refused 
instruction  was  the  only  way  in  which  appellants,  in  the 
court  below,  sought  to  get  a  ruling  of  that  court  on  the 
question  of  the  necessity  for  appellees  to  prove  that  they 
were  licensed  to  practice  law  in  Illinois  before  they  could 
recover  in  this  case  for  the  services  rendered  to  appellant 
as  attornevs,  that  we  can  notice  under  this  contention.  We 
think,  in  view  of  the  fact  that  Governor  Fifer,  one  of  the 
appellees,  testified  that  he  was  a  practicing  lawyer  at  the 
Bloomington  bar;  was  admitted  to  this  bar  in  the  spring  of 
1869;  had  been  in  some  of  the  heaviest  litigations,  in  the 
Circuit,  the  Appellate,  and  the  Supreme  Courts  of  this 
State.    And  Edward  Barry,  the  other  of  the  appellees,  tes- 
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tified  that  he  was  a  practicing  lawyer,  and  a  partner  of 
Governor  Fifer,  practicing  law  at  Bloomington;  had  been 
general  attorney  for  the  Equitable  Loan  Association  of  said 
city  for  three  or  four  years;  together  with  the  fact  that 
appellants  offered  no  evidence  that  appellees  were  not  licensed 
attorneys  in  this  State,  and  as  our  Supreme  Court  held 
in  the  case  of  Luther  N.  Ferris  et  al.  v.  Commercial  Na- 
tional Bank,  158  111.  237,  that  the  courts  will  take  judicial 
notice  of  who  are  regularily  licensed  attorneys  at  the  bar 
of  this  State,  that  we  are  justified  in  saying  there  is  no 
merit  in  appellant's  contention  that  we  should  reverse  the 
judgment  for  want  of  proof  in  this  record  that  appellees 
were  not  shown,  by  proper  evidence  on  the  trial  in  the 
court  below,  to  have  been  licensed  to  practice  law  in  this 
State. 

Appellant  urges  as  a  third  reason  why  this  judgment 
should  be  reversed,  that  "  The  court  below  erred  in  admit- 
ting evidence  on  the  trial  in  behalf  of  appellees,  and  in  giv- 
ing instructions  to  the  jury  in  behalf  of  appellees  as  to  rea- 
sonable value  of  appellees'  services  as  attorneys,  when  it 
did  not  appear  that  there  was  no  usual  or  customary  charges 
for  such,  or  like  services."  We  find  by  examination  of  the 
evidence  referred  to  in  this  case,  that  while  the  inquiry  in 
the  court  below  might  have  been  by  proper  objections  made 
to  the  court,  by  appellant,  specifically  confined  to  what  were 
the  usual  and  customary  fees  paid  at  Bloomington,  Illinois, 
to  attorneys  for  similar  services  as  those  shown  to  have 
been  rendered  by  appellees  to  appellant— if  there  was  there 
such  usual  and  customary  fees  charged — ^yet,  since  appel- 
lant made  no  such  specific  objection  in  the  court  below,  to 
questions  put  to  appellee's  witnesses  as  to  what  the  legal 
services  rendered  by  appellees  to  appellant  were  reasonably 
worth,  but  contented  itself  by  only  urging  a  general  objec- 
tion to  such  questions,  it  can  not  be  heard  to  complain  for 
the  first  time  in  this  court,  that  the  trial  court  did  not  con- 
fine  appellees  to  showing  what  was  the  usual  fees  charged 
and  paid  at  Bloomington,  Illinois,  for  similar  legal  services. 
The  fact  is,  that  appellees,  in  this  case  brought  themselves 
within  the  rule  in  such  cases,  as  is  established  in  the  case  of 
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L.,  N.  A.  &  O.  Ry.  Co.  v.  Wallace,  136  111.  87.  As  to  the 
instractioDs  of  the  court  given  to  the  jury  at  the  request  of 
appellees,  informing  the  jury  that  they  might,  in  fixing  the 
amount  of  damages  that  appellees  have  sustained,  if  any, 
allow  them  whatever  thev  believed  from  the  evidence  that 
said  services  were  reasonably  worth,  being  erroneous;  we 
will  say,  that  these  instructions  do  not  contain  reversible 
error,  because  they  fit  the  evidence  which  was  given  in 
behalf  of  both  appellees  and  appellant,  without  objection 
from  either  side;  hence  neither  ought  to  complain  here. 

Finally  appellant  insists  that  the  damages  awarded  to 
appellees  by  this  judgment  are  excessive,  and  for  that  rea- 
son we  ought  to  reverse  the  judgment. 

But  we  think  the  amount  that  should  be  paid  to  appellees 
for  their  charges  and  services  in  defending  appellant,  as  its 
solicitors  in  the  case  in  question,  where  no  amount  was 
fixed  by  the  parties  when  the  contract  of  employment  was 
made,  was  wholly  a  question  of  fact  for  the  jury  and  trial 
judge  to  determine,  and  we  can  not  see  in  this  record  thai 
the  amount  determined  by  them,  is  so  grossly  excessive  as 
to  warrant  us  in  reversing  their  findings  on  that  account. 
Therefore,  after  a  patient  and  careful  consideration  of  all 
the  many  errors  assigned  by  appellant  why  this  judgment 
should  be  reversed,  we  have  concluded  that  there  were  no 
reversible  errors  committed  in  the  court  below,  and  that 
the  result  reached  in  that  court  in  this  case  is  a  fair  dispo- 
sition of  the  matters  in  issue  between  the  parties  to  this 
record.     We  therefore  affirm  the  judgment. 

Judgment  affirmed. 


John  M.  Daugherty  v.  Ella  Daugherty. 

1.  ALOiovY^Effect  of  Being  in  Contempt  of  Decree,— X  court  of 
equity  may  properly  deny  the  relief  prayed  for  in  a  petition  to  vacate  a 
decree  for  the  payment  of  alimony  until  the  petitioner  has  paid  up  all 
alimony  due  under  such  decree  or  by  his  petition  has  oS&rbd  to  show 
facts  that  would  render  him  unable  to  do  so. 

2.  Sajcs— Abt  Changed  on  Account  of  Fact»  Existing  when  Decree  toaa 
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Rendered, — ^In  the  absence  of  fraud  in  procuring  the  decree,  a  court  at  a 
subsequent  term  is  powerless  to  alter  or  modify  an  allowance  of  alimony 
in  a  decree  for  divorce  upon  the  conditions  existing  at  the  time  the 
decree  was  entered. 

8.  Eqihtt  PLBADiNa— JVicf  s  CoTistUuting  Fraud  Should  be  Stated.  --A 
petition  to  vacate  an  allowance  of  alimony  alleged  that  the  defendant 
had  fraudulently  concealed  from  the  plaintiff  that  she  had  committed 
adultery  before  the  decree  was  entered  and  after  the  marriage,  but  set 
up  no  facts  constituting  the  fraudulent  concealment.  Heldy  that  a 
demurrer  to  the  petition  was  properly  sustained. 

4.  Bills  of  Review— On  Aeoouni  of  Newly-Diaoovered  Emdetuse 
— Diligence. — A  bill  of  review  may  be  brought  upon  the  discovery  of  new 
matter,  but  the  matter  must  be  not  only  new,  but  such  that  the  party 
could  not  by  the  use  of  proper  diligence  have  known  of  it  before  the 
former  hearing,  and  diligence  in  this  regard  must  be  averred  and  proven 
before  a  court  will  vacate  a  decree  entered  at  a  prior  term* 

Petition,  for  modification  of  decree  allowing  alimony.  Appeal  from 
the  Circuit  Court  of  Adams  County;  the  Hon.  Osca.b  P.  Bonnet,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  AfQrmed. 
Opinion  filed  September  18,  1897. 

Hamilton  &  Woods,  attorneys  for  appellant. 

Alimony  decrees  are  usually  subject  to  modification  and 
the  control  of  the  court  even  after  final  decree  and  after 
the  term  at  which  they  were  rendered.  Works  on  Courts 
&  Jur.  516;  Ewing  v.  Ewing,  24  Ind.  468;  Ex  parte  Cottrell, 
59  Cal.  417. 

Almost  all  the  States  have  some  statutory  provision  giving 
courts  power  to  change  decrees  for  alimony,  but  they  vary 
greatly  in  the  terms  used.  Some  are  only  declaratory  of 
the  common  law,  as  in  Iowa;  while  in  our  own  State, 
and  in  many  others,  the  power  is  much  broader.  Chap.  40, 
Sec.  18,  R.  S.  1874,  gives  the  court  "  ample  power  to  declare 
the  termination  of  all  alimony,"  in  A  proper  case,  as  was 
held  in  Lennahan  v.  O'Eeefe,  107  IlL  625,  and  in  Cole  y. 
Cole,  142  111.  23. 

Alimony  is  an  allowance  for  the  nourishment  of  the  wife, 
resting  in  discretion,  variable  and  revocable.  It  is  there* 
fore  essentially  temporary,  conditional  and  dependent. 
And  a  judgment  for  alimony  upon  divorce,  whether  a  vinr 
culo  or  a  mensa  et  a  ifu>ro^  remains  under  the  statute,  as  it 
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did  in  the  ecclesiastical  courts,  "  subject  to  the  continuiug 

authority  of  the  court  over  it  to  be  exercised  from  time  to 

time."    Bacon  v.  Bacon,  43  Wis.  203. 
Under  a  statute  similar  to  ours,  the  court  in  Wisconsin 

held  that  the  tribunal  which  decrees  a  divorce  can  not  by 

any  form  of  judgment  then  rendered  with  reference  to 

alimony,  deprive  itself  of  the  authority  given  it  by  statute 

to  revise  such  judgment.  Campbell  v.  Campbell,  37  Wis. 

219;  Coad  v.  Coad,  41  Wis.  23;  Thomas  v.  Thomas,  41  Wis. 

229;  Guenther  y.  Jacobs,  44  Wis.  354;  Kempster  v.  Evans, 

81  Wis.  258. 

J.  F.  Cabbott,  attorney  for  appellee. 

The  jurisdiction  of  the  court  over  alimony  is  statutory, 
and  can  not  be  extended  beyond  the  statute  authority. 
Perkins  v.  Perkins,  1 6  Mich.  1 62. 

Alimony  is  measured  by  needs  of  wife  and  ability  of 
husband.  Provision  should,  so'  far  as  possible,  make  a  sure 
reliance  for  wife.    Wheeler  v.  Wheeler,  18  111.  39. 

Allowance  of  alimony  is  discretionary  with  trial  court  in 
view  of  all  the  circumstances.    JoUifF  y.  JoUiff,  32  111.  527. 

The  chancellor  who  renders  a  decree  for  divorce  and  ali- 
mony, has  knowledge  of  the  parties  and  their  differences 
and  contentions  and  of  a  variety  of  circumstances  which  an 
Appellate  Court  can  not  so  well  know  and  has  superior 
advantage  to  determine  justly  between  them  as  to  alimony. 
Craig  V.  Craig,  64  111.  App.  48;  Graves  v.  Graves,  108  Mass. 
314;  Ajnres  v.  Ay  res,  142  111.  874;  Umlauf  v.  Umlauf,  27 
111.  App.  375. 

In  making  any  order  respecting  alimony,  the  court  takes 
into  consideration  the  property  and  capacity,  or,  in  the 
phrase  of  the  English  ecclesiastical  courts,  ^^  the  faculties  " 
of  the  husband  at  the  time,  although  acquired  since  the 
original  decree.    Graves  v.  Graves,  108  Mass.  314. 

The  original  decree  for  divorce  and  alimony,  rendered 
January  6,  1896,  is  re»  judicata  as  to  all  matters  existing 
at  the  time  it  was  rendered.  The  estoppel  extends  to  all 
matters  properly  before  the  court  which  the  parties  might 
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have  litigated.  Petersine  v.  Thomas,  28  Ohio  St.  596; 
Cole  V.  Cole,  142  111.  19;  2  Nelson  on  Div.  and  Separaticn, 
Sec.  934;  2  Bishop  on  Marr.  and  Div.,  Sec.  429. 

The  right  to  alimony  having  been  once  adjudicated  by 
the  court,  the  only  inquiry  was  as  to  the  ability  of  appellant 
to  pay  it.  Alexander  v.  Alexander,  20  D.  C.  552,  20  Wash. 
L.  Rep.  443. 

The  amended  petition  filed  herein  makes  no  attempt  to 
show  a  change  in  the  pecuniary  condition  of  the  parties  or 
the  inability  of  the  appellant  to  pay  said  alimony,  and 
therefore  the  appellant,  as  to  alimony,  is  bound  by  the 
decree.  A  petition  which  does  not  aver  a  changed  condition 
of  the  parties,  is  demurrable.     Reid  v.   Reid,  74  Iowa,  681. 

An  order  allowing  temporary  alimony  in  a  proceeding  in 
which  the  petition  alleges  no  change  of  circumstances,  is 
erroneous.     Blythe  v.  Blythe,  25  Iowa,  266. 

"  The  court  should  be  very  slow,  under  any  circumstances, 
to  revise  or  alter  the  former  decree,  and  the  application  for 
the  modification  of  an  allowance  should  not  be  granted  un- 
less it  appears  that  the  changed  circumstances  of  the  parties 
render  the  modification  necessary."  2  Amer.  and  Eng. 
Enc.  of  Law  (2d  Ed.)  137;  Foote  v.  Foote,  22  IlL  425; 
Johnson  v.  Johnson,  125  111.  520. 

The  change  of  circumstances  must  have  occurred  since 
the  original  decree.    Reid  v.  Reid,  74  Iowa,  681. 

Change  of  allowance  of  alimony  at  a  subsequent  term 
will  not  be  made  on  facts  existing  at  the  time  of  the  decree. 
Cole  V.  Cole,  142  111.   19. 

Mr.  Justice  Burrouqhs  delfverbd  the  opinion  op  the 
Court. 

On  June  4,  1895,  John  M.  Daugherty,  the  appellant,  filed 
his  bill  in  the  Circuit  Court  of  Adams  County,  Illinois, 
against  Ella  Daugherty,  the  appellee,  charging  that  they 
were  married  on  June  3,  1874,  and  thereafter  lived  together 
as  husband  and  wife  until  April  1,  1892,  at  which  time  she 
willfully  deserted  him,  without  any  reasonable  cause,  and 
for  more  than  two  years  thereafter,  and  before  the  filing  of 
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said  bill,  had  continued  such  desertion;  and  praying  for  a 
decree  of  divorce.  The  cause  was  continued  to  the  October 
term,  1895,  of  said  court  for  want  of  service. 

On  November  4, 1895,  appellee  filed  her  answer,  admit- 
ting substantially  all  the  averments  of  said  bill,  except  the 
said  two  years  of  willful  desertion  without  any  reasonable 
cause,  which  averment  she  denied. 

On  November  8, 1895,  appellant  filed  his  general  replica- 
tion to  said  answer. 

On  January  6,  1896,  at  said  October  term,  1895,  a  hear- 
ing was  had  and  a  decree  rendered  in  said  cause,  finding  all 
the  material  averments  of  said  bill  to  be  true;  that  appellee 
was  guilty  of  desertion  in  manner  and  form  as  charged; 
granting  a  divorce  under  said  bill;  but  ordering  appellant 
to  pay  to  appellee  alimony  in  the  sum  of  $200  during  each 
year,  "  until  the  further  order  of  this  (Circuit)  Court,  com- 
mencing on  the  first  day  of  January,  1896,  and  payable 
quarterly  in  advance  until  the  further  order  of  the  court." 
On  January  11, 1896,  said  Circuit  Court  for  said  October 
term,  1895,  adjourned  sine  die. 

On  April  8,  1896,  at  the  March  term,  1896,  of  said  court, 
on  petition  and  motion  of  appellee,  the  said  cause  was 
redocketed,  and  appellee  obtained  an  order  of  said  court  upon 
appellant  to  show  cause  why  he  should  not  be  attached  for 
contempt  in  failing  to  pay  the  installment  of  alimony,  under 
said  decree  due  April  1,  1896.  Appellant,  on  April  9, 1896, 
answeijng  said  order  for  cause,  showed  that  after  the 
adjournment  of  said  court,  at  the  term  during  which  the 
said  final  decree  for  divorce  and  alimony  was  rendered,  he 
had  learned  of  the  adultery  by  appellee,  committed  before 
said  decree  was  made  and  of  which  he  was,  at  the  time  of 
the  hearing  of  said  divorce  case  ignorant;  and  that  he  has 
not  paid  the  installment  of  alimony  becoming  due  April  1, 
1896,  for  the  reason  that  he  understood  that  the  proof  of 
such  adultery  would  be  a  good  reason  for  the  termination 
of  such  alimony.  At  the  same  time,  appellant  filed  a  petition 
for  a  modification  and  annullment  of  said  decree^  with 
respect  to  alimony. 

Tofc.LXXI  » 
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On  May  14,  1896,  said  cause  was  continned  to  the  June 
term,  1896.  At  said  June  term  leave  was  given  to  appel- 
lant to  amend  said  petition  for  a  modification  of  the  ali- 
mony decree,  which  amendment  was  made.  At  the  same 
term,  leave  was  given  to  appellant  to  amend  his  amended 
petition  aforesaid,  and  on  July  13,  1896,  the  said  court 
adjourned  sine  die. 

On  October  15,  1896,  appellant  filed  his  secondly  amended 
petition  for  modification  of  said  alimony  decree,  showing 
the  marriage,  the  decree  of  divorce  and  alimony  as  afore- 
said; that  appellant  had  $2,000  less  property  than  when  he 
married  appellee,  and  had  obtained  no  property  from  her, 
as  a  result  of  said  marriage,  either  as  joint  accumulation  or 
otherwise;  that  no  evidence,  proving  or  tending  to  prove, 
that  appellant  had  obtained  any  property  from  appellee  in 
any  way  was  ever  offered  upon  the  hearing,  at  which  said 
decree  was  rendered,  nor  was  it  even  claimed  or  pretended 
by  or  on  behalf  of  appellee,  upon  such  hearing  that  such 
was  the  fact;  that  after  said  marriage  and  before  said 
decree,  appellee  had  committed  adultery  with  one  Samuel 
Daugherty  on  at  least  two  occasions,  as  shown  by  affidavits 
of  Barney  Wyatt  and  of  Willian  D.  McKenzie;  all  of  which 
was  carefully  concealed  from  appellant  until  some  time  in 
March,  1896,  and  long  after  the  adjournment  of  said  court, 
at  the  term  during  which  said  decree  was  rendered;  that 
until  long  after  the  adjournment  of  said  court,  at  the  term 
last  aforesaid,  appellant,  in  good  faith,  believed  that  appel- 
lee was  a  good,  pure  and  virtuous  woman;  that  no  proof 
was  offered  upon  said  hearing,  proving  or  tending  to  prove 
any  adultery  by  appellee,  nor  did  appellant  have  even  an 
intimation  that  she  was  guilty  of  adultery  until  the  term 
of  said  court,  at  which  the  hearing  occurred,  was  long  past; 
and  praying  for  an  order  of  said  court  modifying  the  said 
decree,  with  respect  to  alimony. 

On  November  7, 1896,  appellee  demurred  to  said  secondly 
amended  petition,  for  want  of  equity  therein,  which  the 
court  on  January  5,  1897,  sustained,  and  denied  the  relief 
prayed  for,  dismissed  the  secondly  amended  petition  out  of 
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said  court,  and  adjudged  the  costs  iu  that  behalf  against 
appellant.  From  that  decree  appellant  prayed  and  was 
allovred  an  appeal  to  this  court. 

Ebbors  Assigned. 

1.  "  The  court  erred  in  sustaining  the  demurrer  of  said 
defendant  to  the  said  secondly  amended  petition  of  said 
petitioner  for  modification  of  alimony,  and  in  denying  the 
relief  therein  prayed,  and  in  dismissing  the  said  secondly 
amended  petition." 

2.  "  The  court  erred  in  not  overruling  the  demurrer  of 
said  defendant  to  the  said  secondly  amended  petition  of  said 
petitioner,  for  modification  of  alimony,  and  in  not  granting 
the  relief  prayed  for  in  said  secondly  amended  petition." 

3.  "  The  court  erred  in  entering  and  rendering  the  said 
decree,  and  in  sustaining,  and  in  not  overruling,  the  said 
demurrer  of  said  defendant  to  the  secondly  amended  peti- 
tion for  modification  for  alimony  aforesaid,  and  in  denying, 
and  in  not  granting,  the  relief  in  manner  and  form  as  prayed 
in  said  secondly  amended  petition,  and  in  dismissing  the 
said  secondly  amended  petition,  and  in  adjudging  that  the 
said  petitioner  should  pay  the  costs  in  that  behalf." 

The  order  and  decree  appealed  from  in  this  case  was  made 
as  a  result  of  a  proceeding  instituted  in  the  court  below  by 
appellee  to  compel  appellant  to  pay  an  installment  of  ali- 
mony due  from  him  on  April  1, 1896,  as  provided  in  a  decree 
of  divorce  between  these  parties  rendered  at  a  former  term 
of  that  court,  said  decree  having  been  procured  upon  the 
application  of  appellant;  and  while  it  does  not  appear,  in 
the  petition  of  appellant  demurred  to,  that  appellant  had 
not  paid  this  installment  of  alimony  due  April  1,  1896,  yet 
it  does  appear  in  his  answer,  filed  to  the  order  of  court  to 
show  cause,  etc.,  that  he  was  in  default  in  its  payment; 
therefore  it  was  not  error  in  the  court  below  to  deny  him 
relief,  on  his  petition  to  vacate  so  much  of  said  decree  as 
provided  for  the  payment  of  alimony,  until  he  had  paid  up 
all  alimony  due  under  said  decree,  or  by  his  petition  offer 
to  show  facts  that  would  render  him  unable  to  pay  same. 
Cole  V.  Littledale,  Adm^r,  164  111.  630.    In  the  recent  case  of 
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Craig  V.  Craig,  163  111.,  at  page  181,  the  court  says :  "  The 
statute  (Chap.  40,  Sec.  18)  provides  that  where  a  divorce  has 
been  decreed,  the  court  may,  on  application,  from  time  to 
time  make  such  alterations  in  the  allowance  of  alimony  and 
maintenance,  and  the  care,  custody  and  support  of  the  chil- 
dren, as  shall  seem  reasonable  and  proper.  The  statute  does 
not  prescribe  in  what  manner  the  application  for  alterations^' 
in  the  decree  shall  be  made;  ordinarily  it  would  be  by  peti- 
tion. *  *  *  It  is  not,  however,  indispensable  that  there 
should  be  a  formal  application  therefor  by  petition.  Upon 
a  petition  of  a  beneficiary  under  a  decree  for  the  equitable 
assistance  of  the  court  in  the  collection  of  alimony,  the 
whole  subject-matter  of  such  alimony  is  sufficiently  sub- 
mitted to  the  court  to  authorize  it  to  make  changes  in 
regard  to  prospective  alimony,  if  it  finds  that  the  circum- 
sances  of  the  parties  and  the  nature  of  the  case  have  so 
changed  as  that  there  should  be  some  modification  in  the 
decree  for  alimony,  in  order  to  make  it  fit,  reasonable  and 
just.  It  is  true  that  here  the  defendant  was  in  contempt  of 
court  in  not  paying  the  installments  of  alimony  in  con- 
formity with  the  requirements  of  the  decree.  Wightman 
V.  Wightman,  45  111.  167;  O'Callaghan  v.  O'Callaghan,  69 
111.  652.  It  may  well  be  that  for  that  reason  it  would  not 
have  been  error,  even  if  there  had  been  a  formal  petition 
and  application  for  a  reduction  of  alimony,  to  have  denied 
such  application  on  that  ground  alone,  and  especially  in  the 
absence  of  any  showing  of  pecuniary  inability.  In  Cole  v. 
Cole,  142  111.  19,  it  was  said  of  the  appellant  that  he  did  not 
come  into  court  with  clean  hands,  and  would  not  be  per- 
mitted to  ask  relief  for  a  decree  of  which  he  was  in  con- 
tempt." 

In  appellant's  said  petition  to  vacate  the  allowance  of 
alimony  both  accrued  and  to  accrue,  no  change  in  the  cir- 
cumstances of  himself  or  appellee  is  averred  since  said 
decree  was  entered;  at  most,  he  only  claims :  First.  She 
fraudulently  concealed  from  him  that  she  had,  before  the 
decree  was  entered,  and  after  her  marriage  with  him,  com- 
mitted adultery.    Second.  That  he  had  no  knowledge  of 
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said  alleged  adaltery  of  his  wife,  before  or  at  the  time  said 
decree  was  entered,  nor  at  that  time  did  he  know  by  whom 
he  could  prove  such  adultery,  but  that  after  the  court  that 
made  the  decree  had  adjourned,  he  discovered  that  his  wife 
had  committed  adultery  at  the  time  he  mentioned  in  his 
petition,  and  also  discovered  the  witnesses  by  whom  he 
could  prove  it.  The  action  of  the  lower  court  herein,  as 
against  the  claim  of  appellant  first  above  stated,  was  correct, 
because  no  facts  constituting  the  fraudulent  concealment 
are  averred  in  his  petition,  and  further,  appellant  procured 
the  decree  sought  to  be  partially  vacated,  not  appellee.  Rae 
V.  Hulbert  et  al.,  17  111.  572;  Boy  den  et  al.  v.  Beed,  55  111. 
458.  As  to  appellant's  second  above  claim  we  will  say,  his 
said  petition  does  not  show  he  used  proper  diligence  in 
obtaining  the  knowledge  of  adultery,  or  the  witnesses  by 
whom  he  could  prove  the  same.  Diligence  in  this  regard 
must  be  averred  and  proven,  before  a  court  would  vacate  a 
decree  entered  at  a  prior  term,  for  newly-discovered  facts, 
and  witnesses  to  prove  them.    Boyden  et  al.  v.  Heed,  supra. 

Finally,  we  are  compelled  to  hold  under  the  ruling  of  our 
Supreme  Court,  in  the  case  of  Cole  v.  Cole,  142  111.  19,  that 
as  to  conditions  existing  at  the  time  the  decree  was  entered, 
the  court  at  a  subsequent  term  is  powerless  to  alter  or 
modify  the  allowance  of  alimony  in  decree  for  divorce,  in 
the  absence  of  fraud  in  procuring  the  decree.  Even  though, 
in  some  other  States,  their  courts  of  last  resort  may  with 
apparent  soundness  hold  otherwise. 

The  petition  of  appellant  was  therefore  properly  dis- 
missed by  the  court  below,  and  its  order  and  decree  herein 
will  be  affirmed,  with  costs  to  appellant. 


Guerdon  Kimball  v.  Sanford  A.  Walker  et  al. 

1.  Real  Estate— 12en<  to  Accrue  is  Transferred  by  a  Warrantee  by 
Deed. — Rent  to  accrue  to  the  owner  of  land,  is,  the  execution  of  a  war- 
rantee deed  for  such  land,  transferred  to  the  grantee  in  such  deed. 


310  Appellate  Courts  of  Illinois. 

Vol.  71.]  KimbaU  r.  Walker. 

2.  Sake — Certain  Transactions  Held  to  Amount  to  a  Severance  of 
Rent, — ^A  leased  certain  land  to  B,  who  agreed  to  make  a  nojbe  for  the 
rent  to  C.  The  note  was  signed  by  B  but  was  not  delivered  until  after 
his  death.  After  the  delivery  of  the  note  A  executed  a  warrantee  deed 
for  the  land  to  D.  On  bill  of  interpleader  by  B*s  administrator  against 
C  and  D,  it  was  held  that  the  facts  stated  operated  to  effect  a  severance 
of  the  rent  so  that  it  would  not  pass  by  the  deed,  but  was  merged  into 
the  note  which  was  payable  to  C,  and  that  he  or  his  assignee  were 
entitled  to  receive  payment  thereof. 

Bill  of  Interpleader,— Appeal  from  the  Circuit  Court  of  Coles 
County;  the  Hon.  Francis  M.  Wbioht,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Afi^med.  Opinion  fil^  September 
18,  1897. 

Neal  &  WiLBT,  attorneys  for  appellant. 

Bent  to  accrue  is  part  of  the  realty,  and  passes  as  snch 
with  the  reversion.  Taylor's  Landlord  and  Tenant,  3d 
Ed.,  Sec.  447;  1  Washburn  on  Real  Property,  340;  2  Wash- 
burn on  Real  Property,  3-6;  12  Am.  and  Eng.  Ency.  754; 
Crosby  v.  Loap,  13  111.  625;  Green  v.  Massie,  13  111.  363; 
Dixon  V.  NiccoUs,  39  111.  372;  LeMoyne  v.  Harding,  132 
111.  23;  Disselhorst  v.  Cadogan,  21  111.  App.  180;  Johnson 
V,  Smith,  24  Am.  Dec.  339;  Evans  v.  Ham  rick,  100  Am. 
Dec.  595. 

Being  an  interest  in  land  this  rent  could  not  be  assigned 
except  by  some  instrument  in  writing.  R.  S.,  Chap.  59, 
Sec.  2. 

A  delivery  of  a  note  is  necessary  to  its  validity.  Foy  v. 
Blackstone,  31  111.  538;  Hunt  et  al.  v.  Weir,  29  111  83;  Hin- 
terberger  v.  Weindler,  2  Brad.  410;  First  National  Bank  v. 
Strang,  72  111.  559;  1  Wait's  Actions  and  Defenses,  565; 
Wilson  V.  Keller,  9  Brad.  347;  Telford  v.  Patton,  144  111.  620. 

It  is  essential  to  a  donation  inter  vivos  that  the  gift  be 
absolute  and  irrevocable;  that  the  giver  part  with  all  pres- 
ent and  future  dominion  over  the  property  given;  that  the 
gift  go  into  effect  at  once  and  not  at  some  future  time;  that 
there  be  a  delivery  of  the  thing  given  to  the  donee^  that 
there  be  such  a  change  of  possession  as  to  put  it  out  of  the 
power  of  the  giver  to  repossess  himself  of  the  thing  given. 
Telford  v.  Patton,  144  111.  620;  1   Parsons  on  Contracts, 
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marginal  page  234;  Grover  v.  Grover,  24  Pick.  261;  Wilson 
V.  Keller,  9  Brad.  347;  Blanchard  v.  Williamson,  70  111.  647; 
Badgley  v.  Votrain,  68  111.  25;  3  Wait's  Actions  and  De- 
fenses, 488;  Reed  v.  Spaulding,  42  K.  H.  114. 

If  the  thing  given  be  a  chose  in  action  the  law  requires 
an  assignment  or  some  equivalent  instrument,  and  the  trans- 
fer must  be  actually  executed.    Wilson  v.  Keller,  nupra. 

When  a  husband  receives  his  wife's  money  the  presump- 
tion is  that  he  receives  it  as  agent  of  the  wife.  Bartlett  v. 
Wright,  29  111.  App.  339;  Patten  v.  Patten,  75  111.  451;  Tom- 
ILnson   v.  Matthews,  98  111.  178. 

Hughes  &  Hayes,  attorneys  for  appellee. 

Mr.  Justice  Burro uqhs  delivered  the  opinion  of  the 
Court. 

On  December  4, 1896,  one  John  Long,  administrator  of  the 
estate  of  W.  F.  Johnson,  deceased,  tiled  in  the  Circuit  Court 
of  Coles  County,  Illinois,  a  bill  of  interpleader  against  San- 
ford  A.  Walker  and  Guerdon  Kimball,  which  was  afterward, 
and  before  the  hearing  in  said  court,  amended  by  making  one 
George  P.  Walker  also  a  party  defendant.  Said  Long, 
administrator,  etc.,  by  his  bill  sets  up  that  there  is  due  from 
said  estate,  to  be  paid  in  due  course  of  administration,  the 
sum  of  $275,  representing  the  rent  for  the  year  1894,  of 
eighty  acres  of  land,  formerly  owned  by  Amanda  Walker, 
which  rent  is  evidenced  by  a  promissorj^  note  for  $375,  due 
December  25, 1894,  payable  to  said  Sanford  A.  Walker,  and 
signed  by  said  W.  F.  Johnson  and  one  B.  F,  Cutler,  That 
said  sum  of  $275  is  claimed  by  said  Walker  and  Kimball 
each,  and  to  avoid  litigation  he  asks  that  said  Walker  and 
Kimball  be  summoned  to  answer  his  bill,  and  that  the  court 
determine  and  decree  to  whom  said  $275  should  be  allowed 
and  paid  as  a  claim  against  said  estate.  The  said  Walker 
and  Kimball  both  answered  said  bill,  and  upon  trial,  had 
the  court  below  decreed  that  said  George  P.  Walker  was 
entitled  to  have  the  claim  of  $275  in  question,  allowed  to 
him  against  said  estate,  to  be  paid  in  due  course  of  admin- 
istration. 
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From  this  decree,  Guerdon  Kimball  prayed  an  appeal  to 
this  court.  The  facts  disclosed  by  this  record,  appear  to  be 
as  follows :    One  Amanda  Walker,  the  wife  of  said  Sanford 

A.  Walker,  being  the  owner  of  80  acres  of  land  in  Coles 
county,  Illinois,  leased  the  same  in  the  winter  of  1893  and 
1894,  to  one  W.  F.  Johnson,  for  a  term  of  one  year,  com- 
mencing March  1, 1894,  and  ending  March  1, 1895.  For  the 
rent  of  which  term,  said  Johnson  agreed  at  the  time  of  the 
leasing,  by  the  express  direction  of  the  owner  to  give  a  note 
for  $275  payable  December  25, 1894,  to  Sanford  A.  Walker, 
the  husband  of  the  owner  of  the  land.  Under  this  agree- 
ment and  leasing,  Johnson  went  into  possession  of  the  eighty 
acres,  and  died  in  July,  1894,  before  the  note  agreed  to  be 
given  for  the  rent  of  said  land  was  actually  delivered  to 
Sanfoixi  A.  Walker,  but  before  his  (Johnson's)  death,  a 
promissory  note  for  $275  payable  to  Sanford  A.  Walker 
and  due  December  25,  1894,  signed  by  W.  F.  Johnson  and 

B.  F.  Cutler,  was  executed,  and  after  the  death  of  W.  F. 
Johnson,  about  July,  1894,  was,  by  the  widow  of  W.  F.  John- 
son, delivered  to  Sanford  A.  Walker.  In  June,  1894,  San- 
ford A.  Walker,  for  a  valuable  consideration,  sold  said  note  to 
bis  father,  the  said  George  P.  Walker.  On  September  24, 
1894,  by  warrantee  deed  in  the  usual  form,  the  said  Amanda 
Walker  and  her  husband  conveyed  said  eighty  acres  of  land 
to  Guerdon  Kimball,  the  appellant,  who  contends  that  this 
$275,  as  rent  not  yet  due,  passed  to  him  by  said  deed;  while 
George  P.  Walker,  one  of  the  appellees,  contends  it  is  due 
to  him,  as  assignee  of  the  payee  of  the  note  given  for  said 
rent,  he  having  paid  full  value  therefor. 

There  is  no  doubt  but  that  if  on  September  24,  1894,  this 
$275  was  rent  partially  accrued  and  to  accrue  to  Amanda 
Walker,  when  she  and  her  husband  delivered  their  said 
warrantee  deed  to  appellant  for  said  land,  then  this  decree  is 
erroneous,  and  ought  to  be  reversed,  because  it  would  pass 
to  appellant  as  the  grantee  in  said  deed.  But  as  we  view  it 
in  a  court  of  equity,  where  that  will  be  considered  done 
that  the  parties  intended  should  be  done,  as  this  land  was 
leased  to  W.  F.  Johnson,  and  he  agreed  to  give  his  note  for 
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this  rent,  and  the  note  was  in  fact  given,  before  this  deed 
was  made,  we  must  treat  this  as  a  severance  of  the  rent,  so 
that  it  would  not  pass  by  the  said  deed;  the  rent  for  said 
term  being  merged  into  the  note,  which  was,  by  its  terms 
payable  to,  and  by  gift  the  property  of  Sanford  A.  Walker, 
and  as  he,  before  said  warrantee  deed  was  made,  for  a  valu- 
able consideration,  sold  said  note  to  appellee  George  P. 
Walker,  then  he,  George  P.  Walker,  in  equity  and  good 
conscience,  should  have  this  $275. 

Ilence,  we  think,  the  Circuit  Court  made  the  proper 
decree  herein,  and  we  therefore  affirm  it. 

Decree  affirmed. 


William  Wetz  r.  Sibella  Greffe. 

1.  Ck)BTS— Allowing  a  Plaintiff  to  Prosecute  as  a  Poor  Person  is  in 
the  Discretion  of  the  Trial  Court, — ^The  matter  of  permitting  a  plaintiff 
to  prosecute  his  suit  as  a  poor  person,  is  left  by  the  express  terms  of 
the  statute  to  the  judicial  discretion  of  the  court  where  the  suit  is  pend- 
ing, and  in  this  case  the  court  holds  that  there  was  no  abuse  of  that  dis- 
cretion. 

2.  Practice— <7otng  to  Trial  Without  Issue  on  the  Plea  is  a  Waiver 
of  a  Formal  Issue. — Proceeding  to  trial  without  issue  being  made  up  on 
the  pleas  is  a  waiver  of  a  formal  issue,  and  the  irregularity  will  be  cured 
by  verdict. 

8.  Triam — When  Instruction  to  Find  for  the  Defendant  is  Proper, — 
An  instruction  taking  a  case  from  the  jury  and  directing  a  verdict  for 
the  defendant  should  only  be  given  when  the  evidence  with  all  the 
legitimate  and  natural  inferences  to  be  drawn  therefrom  is  wholly  in- 
sufficient if  credited,  to  sustain  a  verdict  for  the  plaintiff. 

4.  LmrTATiONS— iVfew  Promise  Made  to  Agent  Removes  Bar.— An 
unqualified  admission  that  a  debt  is  due  coupled  with  a  promise  to  pay 
it,  made  to  an  agent  of  the  creditor  is  sufficient  to  remove  the  bar  of  the 
statute  of  limitations. 

5.  New  Trials — Motion  for  on  Account  of  Newly-Discovered  Evi- 
dence Held  Properly  Boused,— A&  the  newly-discovered  evidence  relied 
on  in  this  case  as  ground  for  a  new  trial,  is  merely  cumulative  and  not 
conclusive  of  the  issue,  and  as  the  appellant  did  not  show  the  exercise 
of  proper  diligence  in  attempting  to  produce  it  on  the  firet  trial,  the 
motion  for  a  new  trial  was  properly  refused. 

Assumpsit,  on  the  common  counts.  Appeal  from  the  Circuit  Court  of 
Christian  County;  the  Hon.  James  A.  Creiqhton,  Judge,  presiding. 
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Heard  in  tbm  oomt  at  the  Xa j  term,  1897.    Affirmed.    Opinion  filed 
SqitemberlS,  1W7. 

John  £.  Hogast  and  Jaxeb  L.  DBssniAsr,  attorneys  for 
appellant. 

Saxes  B.  Abeamb  and  Ltmam  6.  Gkuiidt,  attorneys  for 
appelli 


Mr.  Justice  Glenn  deutesed  the  ofinion  of  the  Court. 

This  suit  was  brought  by  Sibeila  Greffe  against  William 
Wetz  to  recover  for  money  she  claimed  to  have  sent  him 
from  Germany  in  1869. 

A  trial  was  had  in  the  Circuit  Coart  by  a  jary  and  ver- 
dict returned  in  favor  of  appellee  for  $117.  Judgment  was 
rendered  upon  the  verdict,  and  the  case  brought  to  this 
court  by  appellant. 

It  is  claimed  by  appellant  that  the  court  below  erred  in 
allowing  appellee  to  prosecute  her  suit  without  requiring 
her  to  give  a  bond  for  costs.  Appellant  had  tiled  an  affi- 
davit and  entered  his  motion  to  rule  appellee  to  give  a  bond 
for  costs,  on  the  grounds  of  her  insolvency.  She  filed  a 
cross-motion  asking  leave  to  prosecute  her  suit  as  a  poor 
person.  The  record  discloses  the  fact  that  these  motions 
came  up  and  were  heard  together.  The  court  allowed  the 
cross-motion  and  permitted  appellee  to  prosecute  her  suit 
as  a  poor  person.  From  the  affidavit  filed  by  appellant  it 
appeared  that  appellee  was  insolvent.  This  affidavit  was 
considered  by  the  court  in  determining  the  cross-motion. 
The  matter  of  permitting  a  plaintiff  to  prosecute  his  suit  as 
a  poor  person,  is  left  by  the  express  terms  of  the  statute  to 
the  judicial  discretion  of  the  court  where  such  suit  is  com- 
menced or  pending.  Chicago  &  L  E.  R.  Co.  v.  Lane,  130 
111.  116.  There  was  no  abuse  of  the  exercise  of  this  dis- 
cretion by  the  court  in  permitting  appellee  to  prosecute 
her  suit  as  a  poor  person. 

It  is  further  claimed  the  court  erred  in  proceeding  with 
the  trial  without  issue  being  joined  on  the  pleas  of  the 
statute  of  limitations  and  payment.    The  case  was  tried 
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precisely  the  same  as  if  replications  had  been  filed  to  these 
pleasy  and  issue  formally  joined,  appellant  made  no  objec- 
tion to  proceeding  to  trial  as  the  pleadings  were.  He  might 
have  taken  a  rule  on  appellee  to  reply,  or  prayed  judgment 
against  appellee  for  want  of  a  replication  to  the  pleas. 
This  he  did  not  do.  It  is  now  the  settled  doctrine  in  this 
State  that  proceeding  to  trial  on  issue  not  being  made  up 
on  the  pleas,  it  is  considered  as  waived,  or  the  irregularity 
cured  by  verdict.  Strohm  v.  Hayes,  70  111.41;  Barnett  v. 
Graff,  52  111.  170;  Ross  et  al.  v.  Reddick,  1  Scam.  73. 

The  court  was  justified  in  refusing  to  give  appellant's 
instruction  directing  the  jury  to  find  a  verdict  for  him. 
This  should  only  be  given  when  the  evidence  with  all  the 
legitimate  and  natural  inferences  to  be  drawn  therefrom  is 
wholly  insufficient,  if  credited,  to  sustain  a  verdict  for 
plaintiff.  Street  R.  R.  Co.  v.  Boyd,  156  111.  416;  Lake  Shore 
&  M.  S.  Ry.  Co.  v.  Richards,  152  111.  59.  The  evidence 
with  proper  instructions  was  submitted  to  the  jury,  and  the 
veixiict  was  for  appellee.  This  finding  is  sustained  by  the 
evidence. 

It  is  conceded  that  appellant  received  from  appellee 
before  she  came  to  this  country,  in  1869,  $217.  The  money 
was  sent  by  appellee's  husband  to  appellant.  It  is  by  appel- 
lee admitted  that  appellant  sent  her  $22  while  she  was  in 
Chicago  soon  after  she  came  to  this  country.  That  subse- 
quently he  bought  a  shoe  shop  for  her  husband  for  $75,  and 
furnished  her  two  sacks  of  flour  worth  $3,  making  in  all 
$100,  and  this  is  all  that  he  paid  her.  As  to  whether  the 
appellant  paid  or  settled  the  balance,  $117,  with  her,  the 
evidence  is  conflicting.  The  trial  judge  and  the  jury  heard 
the  witnesses  testify  in  court,  observed  their  manner  on 
the  witness  stand,  and  gave  credence  to  the  testimony  of 
appellee  and  her  witnesses,  and  we  are  not  disposed  to  dis- 
turb the  finding  of  the  jury  and  the  court. 

It  is  urged  by  appellant  that  the  claim  sued  on  is  barred 
by  the  five  year  statute  of  limitations.  In  reply  to  this 
contention,  the  appellee  sets  up  that  appellant  made  a  new 
promise  to  pay  this  debt  within  five  years  before  the  com- 
mencement of  this  suit. 
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Some  twelve  years  ago,  it  appears  from  the  evidence, 
appellee  and  one  Jacob  Rotleberger  went  to  see  appellant 
about  the  money  he  borrowed  from  her  in  the  old  country. 
In  the  conversation  they  had  at  that  time,  he  told  her  to 
turn  round  and  go  home,  and  he  would  send  her  a  check  on 
the  Girard  Bank  the  next  day.  After  this,  and  about  three 
years  before  the  commencement  of  his  suit,  it  appears  from 
the  evidence  that  appellee  sent  her  two  sons,  Charles  and 
Peter  Greflfe,  and  one  Fitz  to  appellant  to  get  the  money  she 
had  sent  him  from  Germany.  In  this  conversation,  Charles 
told  him  their  mother  had  sent  them  out  to  get  some  money, 
and  she  was  looking  for  that  check.  He  in  reply  said,  "  You 
boys  go  home,  I  do  not  owe  you  anything.  If  I  pay  you, 
your  mother  can  make  me  pay  it  again.  I  will  pay  your 
mother."  The  only  indebtedness  existing  between  the 
parties,  was  that  for  the  money  the  appellee  sent  appel- 
lant from  the  old  country.  That  this  is  the  indebtedness 
referred'  to  in  the  conversations  between  appellant  and 
appellee's  two  sons,  Charles  and  Peter  Greffe,  is  quite  clear. 
The  promise  to  pay  is  express.  The  admissions  are  un- 
qualified that  the  debt  is  due.  The  amount  is  fixed  by  the 
amount  due  of  the  money  sent  from  the  old  country,  and 
what  was  said  shows  an  unqualified  willingness  and  inten- 
tion to  pay  it,  and  this  was  agreed  to  by  Charles  and  Peter 
Greffe,  the  agents  of  appellee,  and  the  promise  made  to 
them  as  her  agents.  Freeman  v.  Walker,  67  111.  App.  313; 
Wachter  v.  Albee,  Adm'r,  80  111.  47;  Keener  v.  CruU,  19111. 
189;  Ayers  v.  Eichards,  12  IlL  147;  Carroll  v.  Forsyth,  69 

111.  127. 

The  court  properly  overruled  the  motion  for  a  new  trial 
on  the  grounds  of  the  newly  discovered  evidence  of  Jacob 
Houser  and  Tony  Wetz.  It  is  claimed  these  witnesses  were 
present,  and  heard  the  conversation  between  appellee's  two 
sons,  Charles  and  Peter  Greffe,  and  appellant.  The  fact  that 
they  were  present  at  the  time  of  the  conversation,  he  knew 
at  the  time  the  conversation  took  place,  and  before,  and  at  the 
time  of  the  trial,  and  from  aught  that  appears  in  the  afli- 
davits,  their    presence    and  testimony  could  have  been 
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obtained  at  the  trial.  This  is  not  exercising  the  diligence 
required  by  the  law.  The  newly  discovered  evidence  is 
simply  cumulative  and  not  conclusive  on  the  issue.  PeteiSsh 
et  al.  v.  Watkins,  124  111.  381:. 

There  was  ho  error  in  refusing  to  grant  a  new  trial  on 
the  grounds  of  newly  discovered  evidence.  Judgment 
affirmed. 


Jasper  Dyer  t.  C.  W.  Brown  and  Minerva  Brown. 

1.  Plb^dino — A  Plea  Held  to  be  in  Effect  a  Plea  of  Noji  Detinet.'-A 
declaration  in  replevin  charged  the  defendants  with  the  wrongful  deten- 
tion of  the  property  in  controversy,  to  which  the  defendants  pleaded 
that  they  were  not  guilty  of  the  grievances  charged  against  them  in 
plaintiff's  declaration.  Held,  that  the  plea  was  in  effect  a  plea  of  non 
detinet. 

2.  Replevin— Wrii  of  Retomo  Habendo  Not  Avsarded  on  Plea  of 
Non  Detinet. — ^A  plea  of  non  detinet  in  replevin  admits  the  plaintiff's 
title  to  the  property  and  puts  in  issue  the  detention  only;  and  in  a  re- 
plevin suit  where  the  only  plea  is  non  detinet,  it  is  error  to  find  the  title 
to  the  property  in  the  defendant  and  to  award  a  writ  at  retomo  habendo. 

Replevin.— Appeal  from  the  Circuit  Court  of  Moultrie  County;  the 
Hon.  Edwabd  P.  Vail,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1897.  Reversed  and  remanded.  Opinion  filed  September  18, 
1897. 

Meekbb  &  Mebkeb,  attorneys  for  appellant. 

Mills  Bros,  and  Coohkan  &  Miller^  attorneys  for 
appellees. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

This  is  an  action  of  replevin  brought  by  appellant  to 
recover  of  appellees  a  certain  plant  for  handling  grain,  con- 
sisting of  an  office,  scales,  dumps,  oat  bins  and  corn  cribs, 
situate  on  the  right  of  way  of  the  Terre  Haute  &  Peoria 
Bailroad  Co.,  in  Lovington,  Moultrie  county,  Illinois. 

The  declaration  filed  in  the  case  contains  but  one  count. 
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which  charges  that  the  defendants  wrongfully  detain  the 
property  in  controversy.  To  this  declaration  the  defendants 
filed  but  one  plea,  in  which  they  say  they  are  not  gnilty  of 
the  grievances  charged  against  them  in  plaintiff's  declara- 
tion.   This  plea  in  effect  is  simply  a  plea  of  non  detinet. 

This  case  was  tried  by  the  court,  the  jury  being  waived 
by  agreement. 

The  court  found  the  title  of  the  property  in  the  defendant, 
and  that  the  plaintiff  pay  the  costs,  and  awarded  to  the 
defendants  a  writ  of  retomo  hahendo. 

The  grievance  complained  of  in  the  declaration  was  the 
detention  of  property  only.  The  plea  of  non  detinet  put 
this  only  in  issue.  Hackett  v.  Jones,  34  111.  A  pp.  562;  Han- 
ford  V.  Obrecht,  38  111.  493;  Bourke  v  Kiggs,  38  111.  320; 
Underwood  v.  White,  45  111.  437;  Ingalls  v.  Bulkley,  15 
111.  224. 

The  court  erred  in  finding  the  title  of  the  property  in  the 
defendants.  The  plea  of  nan  detinet  admits  the  title  of 
property  in  the  plaintiff.  Van  Kamee  v.  Bradley,  69  111. 
299;  Vose  et  al.  v.  Hart,  12  111.  378. 

There  was  no  plea  setting  up  title  to  the  property  in  con- 
troversy in  defendants.  The  finding  of  the  court  can  not  be 
broader  than  the  issue,  consequently  the  court  erred  in  find- 
ing the  title  to  the  property  in  defendants  and  in  awarding 
them  a  writ  of  retomo.  Terhune  v.  Matson,  40  111.  App. 
296;  Vose  et  al.  v.  Hart,  sttpra;  Hackett  v.  Jones,  s^tprct. 

For  the  errors  indicated  the  judgment  of  the  court  below 
must  be  reversed  and  this  cause  remanded. 


H.  H.  Gladville  and  W.  E.  01ad?ille  v.   Stephen 

Blchardson. 

1.  Instructions— ITnw  Without  Jiyury.— It  appears  from  the  evi- 
dence that  the  verdict  in  this  case  is  clearly  right,  and  the  court  declines 
to  disturb  it  merely  for  the  reason  that  there  is  error  in  the  instruc- 
tions. 
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TranRcrlpt,  from  a  justice  of  the  peace.  Error  to  the  County  Court 
of  Moultrie  County;  the  Hon.  Isaac  Hudson,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  Septem- 
lier  18,  1897. 

R.  M.  Peadbo,  attorney  for  plaintiff  in  error. 

E.  A.  BioHABDsoN,  attorney  for  defendant  in  error. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

This  suit  was  brought  by  the  plaintiffs  in  error  before  a 
justice  of  the  peace  of  Moultrie  county  to  recover  the  con- 
tract price  for  boring  a  well  on  the  premises  of  the  defend- 
ant in  error.  The  case  was  tried  by  a  jury  in  the  justice's 
court.  The  finding  of  the  issues  by  the  jury  were  for  the 
defendant,  and  judgment  was  entered  upon  the  verdict. 
From  this  judgment  the  defendant  brought  the  case  by 
appeal  to  the  County  Court  of  Moultrie  County.  A  trial 
was  had  in  that  court  by  a  jury,  and  the  jury,  being  unable 
to  agree,  were  discharged.  Subsequently  another  trial  was 
had  in  the  County  Court  of  Moultrie  County  by  a  jury,  that 
found  the  issues  for  the  defendant,  and  judgment  was 
entered  upon  the  same  for  the  defendant  for  costs. 

The  plaintiffs  in  error  bring  the  case  by  writ  of  error  to 
this  court. 

The  plaintiffs  in  error  by  the  terms  of  the  contract  were 
to  bore  a  well  upon  the  premises  of  the  defendant  in  error 
that  would  furnish  plenty  of  water  for  his  stock  and  house, 
use  and  curb  the  well,  and  put  in  a  pump  if  they  got  water 
easily,  for  which,  they  were  to  receive  $100,  but  if  in  this 
they  failed  they  were  to  receive  nothing. 

The  parties  substantially  agree  as  to  the  terms  of  the 
contract. 

By  the  terms  of  the  contract  the  plaintiffs  were  to  sink 
a  well  that  would  supply  water  sufficient  for  defendant's 
stock  and  household  purposes.  That  in  this  they  failed  is 
clearly  established  by  the  evidence.  The  supply  was  not 
sufficient  even  for  household  purposes. 

It  is  contended  on  behalf  of  plaintiffs  that  this  failure  is 
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dae  to  the  fact  that  the  defendant  did  not  use  proper  tests 
to  procure  water,  and  would  not  allow  them  to  experiment 
in  that  regard.  The  evidence  does  not  sustain  them  in 
either  of  these  contentions.  The  most  that  may  be  said  is, 
that  the  evidence  is  somewhat  conflicting.  The  verdict  of 
the  two  juries  indicate  with  whom  the  weight  of  the  evi- 
dence rests,  and  we  are  not  disposed  to  disturb  the  findings 
of  the  jury,  notwithstanding  all  the  instructions  given  on 
behalf  of  the  defendant  save  one  may  be  tainted  with  error, 
and  we  affirm  the  judgment  of  the  court  below. 


Tillage  of  Rossville  r.  Samnel  Cook. 

1.  Practice— TVtoi  by  the  Court-- Preserving  Qttestions  of  Lait. — 
Where  an  action  is  tried  by  the  court  without  a  jury,  and  the  biU  of  ex- 
ceptions show  no  exception  to  the  judgment  or  motion  for  a  new  trial, 
or  any  proposition  of  law  submitted,  and  no  question  is  raised  as  to 
ruUngs  on  questions  of  evidence,  the  record  presents  no  question  for  tliis 
court  and  the  judgment  must  be  affirmed. 

2.  Appellate  Court  Practice— i>^ecf«  in  BiU  of  Exceptions  Not 
Waived  by  Tried  on  the  Merits, — An  appellee  does  not  waive  defects  in 
the  bill  of  exceptions  by  joining  in  error  and  going  to  trial  on  the  merits. 

Assumpsit,  for  taxes  coUected  by  a  tax  collector.  Appeal  from  the 
Circuit  Court  of  Vermilion  County;  the  Hon.  Ferdinand  Bookwalter, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1807.  Affirmed. 
Opinion  filed  September  18,  1897. 

W.  B.  Redden  and  Allen  &  CnAMBRRLiN,  attorneys  for 
appellant. 

Salmans  &  Draper,  attorneys  for  appellee. 

Mr.  Justice  Glenn  delivered  the  opinion  op  the  CorRT. 

This  suit  was  brought  by  appellant  to  recover  of  appellee 
as  collector  of  the  town  of  Ross  in  Vermilion  county,  one- 
half  the  taxes  collected  of  the  taxpayers  of  the  village  of 
BossvillCy  which  lies  wholly  within  the  town  of  Eoss,  for 
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the  years  1892  and  1893.  The  case  was  tried  by  the  court 
without  the  intervention  of  a  jury. 

From  the  view  we  take  of  this  case,  we  are  compelled  to 
affirm  the  judgment  of  the  Circuit  Court. 

The  bill  of  exceptions  fails  to  show  any  exception  taken 
to  the  finding  of  the  court  or  the  judgment  rendered,  or 
that  anv  motion  for  a  new  trial  was  made,  and  there  was 
no  question  of  law  discussed  in  argument  arising  on  rulings 
of  the  court  on  admitting  or  excluding  evidence.  It  does 
not  appear  from  the  bill  of  exceptions  that  there  were  any 
propositions  of  law  submitted  to  the  court  under  the  42d 
Section  of  the  Practice  Act,  to  be  held  or  refused.  This 
being  the  case,  then  there  is  no  question  presented  by  the 
record  upon  which  we  can  pass.  Gould  v.  Howe,  127  111. 
251,  and  cases  there  cited. 

The  error  complained  of  in  the  argument  is  the  finding 
and  judgment  entered  by  the  court.  To  neither  of  these 
are  any  objections  and  exceptions  found  in  the  bill  of 
exceptions.  They,  not  having  been  thus  preserved,  appel- 
lant will  be  deemed  to  have  waived  the  errors  complained  of. 

Appellee  by  joining  in  error  and  going  to  trial  on  the 
merits  did  not  thereby  waive  the  defect  in  the  bill  of  excep- 
tions. Martin  et  al.  v.  Foulke  et  al.  114  111.  206;  Gray  v. 
Fuller  Electrical  Co.,  20  111.  App.  670. 

The  judgment  is  afiirmed. 


M.  T.  Shepherd  v.  A.  B.  Royce. 

1.  BasDEN  OF  Proof— TTTi^rc  tJie  Execution  of  a  Note  is  Denied,^ 
In  a  suit  on  a  promissory  note  a  plea  denying  the  execution  of  the  note 
does  not  charge  the  plaintiff  with  the  crime  of  forgery,  and  thus  put 
upon  the  defendant  the  burden  of  proving  that  charge  beyond  a  reason- 
able doubt;  it»  only  effect  U  to  cast  upon  the  plaintiff  the  burden  of 
proving  the  execution  of  the  note  as  at  common  law. 

2.  Verdicts — Sustained  by  Evidence  Should  Not  he  Disturbed. — The 
trial  judge  and  the  juries  before  whom  this  case  was  tried,  heard  the 
witnesses  testify  and  saw  their  manner  upon  the  witness  stand;  their 
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opportanity  for  determining  the  weight  to  he  given  to  the  testiroonj 
was  greater  than  that  possessed  by  this  court,  and  as  there  is  evidence 
sustaining  the  verdict,  it  should  not  be  disturbed. 

Assnmpslt,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Moultrie  County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term»  1897.  Affirmed.  Opinion  filed  Septem* 
ber  18,  1897. 

John  R.  &  Walter  Eden,  attorneys  for  appellant. 
R.  M.  Pbadro,  attorney  for  appellee. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

The  only  question  raised  by  the  pleadings  in  this  case  is 
the  execution  of  the  note  sued  on. 

The  appellee,  the  defendant  in  the  court  below,  filed  a 
plea  under  oath,  denying  that  the  note  was  his  and  that  it 
was  his  signature  to  it. 

The  appellant  claims,  by  filing  this  plea,  the  appellee 
charges  him  with  the  crime  6f  forgery,  and  that  this  charge 
must  be  proven  by  him  beyond  a  reasonable  doubt.  This 
contention  is  not  well  taken.  The  only  effect  of  this  plea 
was  to  oast  upon  appellant  the  burden  of  proving  the  exe- 
cution of  the  note  as  at  common  law.  Wallace  v.  Wallace, 
8  III.  App.  69. 

Tlioro  is  no  averment  in  the  plea  intimating  that  the 
phuntiff  was  guilty  of  the  crime  of  forgery^. 

When,  in  civil  cases,  a  criminal  offense  is  charged  in  the 
ploadingH,  it  has  been  held  the  oifense  charged  must  be 
prt^viMl  lH\vond  a  reasonable  doubt.  Sprague  v.  Dodge,  48 
\\l  14a;  MoConnel  v.  The  Delaware  M.  S.  Ins.  Co.  et  al.,  18 

UK  adS, 

Aa  thoro  is  no  criminal  oflFense  charged  in  this  case  in 
\\\^  phNuUnc^  this  rule  does  not  apply.  By  the  pleading 
apiH>llant  was  nH]uinHi  to  make  out  his  case  by  a  prepon- 
domnt^t^  of  tho  ovidonoe. 

It  tn  iH^utondiHl  by  apj^ellant  that  the  verdict  of  the  jury 
in  not  «tU8t;uuiHi  bv  the  evidence.    There  is  a  conflict  in  the 
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evidence  as  to  whether  appellee  executed  the  note  or  not. 
One  of  the  methods  of  determining  controverted  questions 
of  fact  is  by  trial  by  jury.  Two  jury  trials  have  been  had 
in  this  case,  each  jury  found  for  appellee.  The  judge  pre- 
siding at  the  last  trial  denied  appellant's  motion  for  a  new 
trial.  The  trial  judge  and  the  juries  heard  the  witnesses 
testify  and  saw  their  manner  upon  the  witness  stand.  Their 
opportnnities  for  determining  what  weight  should  be  given 
to  their  testimony  was  greater  than  ours,  and  as  there  is 
evidence  sustaining  the  verdict  it  will  be  allowed  to  stand, 
and  the  judgment  below  affirmed. 


First  National  Bank  of  Springfield,  Illinois^  r.  Georgetta 

E.  Gatton. 

1.  Marbbed  Wohan— HtM^and  May  Act  om  Wif^n  Agent— A  mar- 
ried woman,  who  is  the  owner  of  valuable  property,  has  a  right  to  use 
it  or  the  income  from  it  in  the  support  of  the  family,  and  may  properly 
employ  her  husband  as  her  agent  to  manage  her  business  without  sub- 
jecting her  property  to  the  payment  of  his  debts. 

2.  Assumpsit— TF7^6»  Actum  for  Money  Had  and  Received  Will 
Lie. — ^An  action  for  money  had  and  received  may  be  maintained  when- 
ever the  defendant  has  obtained  money  of  the  plaintiff,  either  directly 
or  through  an  agent,  which  in  equity  and  good  conscience  he  ought  not 
to  retain.  When  money  has  been  thus  received,  the  law  implies  a 
promise  to  pay,  notwithstanding  there  was  no  privity  between  the  par- 
ties. 

8.  IsmRXJcnGSB— Stating  Abstract  Propositions— Objections  Cured. 
— ^While  appeUee^s  first  instruction  announces  an  abstract  proposition  of 
law,  it  proceeds  without  any  break  in  the  sentence  to  apply  the  law  to 
the  facts  as  claimed  by  appellee,  and  thus  the  defect,  if  any  existed,  is 
cured. 

Assumpsit,  for  money  had  and  received.  Appeal  from  the  Circuit 
Court  of  Sangamon  County;  the  Hon.  James  A.  Crexghton,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed. 
Opinion  filed  September  18, 1897. 

Palmeb,  SHxnTi  Hamill  and  Lester,  attorneys  for  appel- 
lant. 


71    323, 
irss  62r»| 

71    3^31 

84    230 


324  Appellate  Courts  op  Illinois. 

Vol.  71.]  First  National  Bank  v.  Gatton. 

Connolly,  Matheb  and  Sniqo,  attorneys  for  appellea   - 

Mb.  Justice  Glenn  delivered  the  opinion  of  the  Cottrt. 

This  is  an  action  of  assumpsit  brought  by  appellee  to 
recover  of  appellant  the  sum  of  $862.28,  for  which  sum  judg- 
ment was  rendered  for  the  former. 

In  1892  the  appellee  borrowed  of  the  Illinois  National  Bank 
located  at  Springfield,  Illinois,  the  sum  of  $1,500.  At 
that  time  her  husband,  J.  N.  Oatton,  was  insolvent  She 
owned  real  estate  in  the  vicinity  of  Springfield,  Illinois,  of 
considerable  value.  The  credit  was  given  to  her,  and  she 
alone  signed  the  note;  subsequently,  when  the  note  was 
from  time  to  time  renewed,  her  husband  joined  with  her  in 
the  execution  of  the  note.     The  monev  thus  borrowed  was 

at 

placed  in  the  Illinois  National  Bank  to  her  credit.  This 
money  was  to  be  used  in  the  stock  business  by  her  husband, 
in  her  name,  as  her  agent,  to  help  support  the  family,  for 
the  benefit  of  keeping  up  family  expenses.  The  checks 
were  all  signed  by  her  individually,  or  in  her  name  by  her 
husband  as  her  agent.  The  husband  of  appellee  reported 
to  her  the  purchases  and  sales  and  what  amount  of  money 
was  realized,  and  the  losses.  The  losses  from  the  time  she 
commenced  business  up  to  the  time  this  controversy  com- 
menced, were  from  $300  to  $400.  She  drew  on  the  funds 
in  the  bank  for  the  family  expenses,  and  the  husband  also 
drew  on  this  account  in  her  name  for  some  of  his  personal 
expenses  and  some  wearing  apparel,  with  her  knowledge 
and  consent. 

The  proceeds  of  sales  of  stock  were  always  sent  to  Illi- 
nois National  Bank,  and  placed  to  the  credit  of  appellee, 
and  she  kept  the  pass  book  that  showed  her  account  with 
the  bank.  On  the  28th  of  January,  1896,  J.  N.  Gatton 
shipped  from  Granite  City  to  Springfield  a  carload  of  cattle 
to  his  wife,  the  appellee.  Some  of  these  cattle,  as  the  agent 
of  appellee,  he  sold  in  Springfield,  the  balance  he  shipped  to 
Chicago.  From  the  contract  for  the  shipment  of  this  stock 
it  appears  that  it  was  to  be  shipped  "  from  Granite  City  to 
Chicago;  shipper  Geo.  £.  Gatton;  consignee,  Stockmen's 
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Live  Stock  Company.  The  contract  was  made  out  in  the 
name  of  appellee.  The  agent  of  the  railroad  company  at* 
Springfield,  for  the  purpose  of  getting  a  through  rate, 
mari^ed  the  appellee's  name  out  as  consignee,  and  left  the 
name  of  J.  N.  Gatton  as  consignor.  This  was  done  by  him 
without  authority  from  appellee.  The  cattle  were  shipped 
to  Chicago  in  the  name  of  J.  N.  Gatton.  They  were  sold 
by  the  Stockmen's  Live  Stock  Company,  and  the  proceeds 
sent  by  draft  to  appellant,  without  any  authority,  to  be 
placed  to  the  credit  of  J.  N.  Gatton.  The  appellant  applied 
this  money  in  part  liquidation  of  a  debt  held  by  it  against  J. 
N.  Gatton  and  one  Enox«  As  soon  as  it  was  discovered  what 
had  been  done,  appellee  made  a  demand  for  the  money  of 
appellant,  and  payment  was  refused. 

That  the  money  procured  by  appellee  of  the  Illinois 
National  Bank  to  engage  in  the  stock  business  was  her 
separate  property,  is  clear.  It  was  obtained  upon  her 
individual  note.  She  owned  valuable  real  estate  and  was 
solvent.  She  had  a  right  as  to  her  separate  property  to  use 
the  income  from  it  in  the  support  of  the  family;  she  had 
the  right,  and  it  was  proper,  for  her  to  employ  her  husband 
as  her  agent  to  manage  the  business,  and  especially  so  as 
the  business  necessarily  involved  the  employment  of  some 
one  for  that  purpose.  Bennett  et  al.  v.  Stout  et  al.,  98  IlL 
47;  Bongard  v.  Core,  82  111.  19. 

It  is  suggested  by  appellant's  counsel  that  this  was  an 
arrangement  between  appellee  and  her  husband  to  hinder 
and  delay  his  creditors.  We  do  not  think  the  evidence  sus- 
tains this  contention.  All  purchases  were  made  by  him,  and 
also  all  sales,  upon  consultation,  with  appellee.  The  pro- 
ceeds were  deposited  to  her  credit,  and  drawn  out  by  checks 
signed  in  her  name,  and  the  business  was  all  kept  within 
her  control. 

The  record  in  this  case  fails  to  disclose  any  evidence  that 
shows  that  this  arrangement  between  appellee  and  her  hus- 
band to  engage  in  the  buying  and  selling  of  stock  was  tainted 
with  fraud,  or  that  there  was  any  gift  by  the  appellee  to 
her  husband.    The  evidence  shows  the  fact  to  be  that  there 
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were  no  profits  in  the  business;  that  the  losses  were  between 
$300  and  $400,  so  there  are  no  profits  included  in  the  money 
in  controversy  in  this  suit.  In  this  case  there  is  no  contro- 
versy over  the  profits.  It  is  not  like  the  case  of  Pease  v. 
Barkowsky,  67  App.  274. 

It  is  apparent  from  the  evidence  in  this  case,  that  this 
controversy  is  with  reference  to  the  disposition  of  the  funds 
derived  from  the  sale  of  the  carload  of  cattle  shipped  from 
Granite  City  to  Chicago  by  appellee's  husband,  and  that  they 
belonged  to  her.  It  is  clear  that  it  was  not  intended  these 
funds  should  be  sent  to  appellant,  and  be  applied  on  an 
indebtedness  of  J.  N.  Gatton  to  the  appellant.  It  makes 
but  little  difference  who  made  the  mistake,  so  the  person 
who  participted  in  the  mistake  and  reaped  the  benefits  of  it 
is  the  one  sued.  That  the  appellant  knew,  when  it  received 
the  draft  for  $862.27  from  the  Stockmen's  Live  Stock  Co., 
to  be  placed  to  the  credit  of  J.  !N.  Gatton,  there  was  a  mis- 
take in  sending  this  remittance  to  it,  there  can  be  but  little 
doubt.  The  appellee  had  done  no  business  with  appellant 
since  she  had  been  engaged  in  the  stock  business.  Her  hus- 
band had  done  no  business  with  it  for  quite  a  number  of 
years,  no  arrangement  had  been  made  by  any  one  that  these 
funds  should  .be  sent  to  appellant.  These  circumstances 
would  necessarily  lead  the  officers  of  appellant  to  believe  this 
remittance  came  to  them  by  mistake.  There  is  no  evidence 
showing  that  the  appellee  or  her  husband  authorized  or 
directed  the  Stockmen's  Live  Stock  Company  to  send  these 
funds  to  appellant.  The  Stockmen's  Live  Stock  Company 
acted  as  the  agent  of  appellee  in  receiving  and  selling  the  cat- 
tle shipped  from  Granite  City  to  Chicago,  and  in  making  the 
remittance  to  appellant  it  was  acting  as  her  agent,  and  the 
appellant  is  liable  to  her  for  money  sent  to  it  by  her  agent 
by  mistake. 

It  is  insisted  on  the  part  of  appellant  that  this  action  for 
money  had  and  received  will  not  lie  in  this  case,  because  there 
is  no  privity  between  the  parties.  To  sustain  this  position 
they  rely  on  the  case  of  Town  of  Eushville  v.  President,  etc., 
of  Eushville,  39  App.  503,  decided  by  this  court.    In  that 
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case  the  collector  of  the  taxes  collected  by  him  for  road 
and  bridge  purposes  within  the  corporate  limits  of  appellee 
paid  one-half  to  the  treasurer  of  appellee,  and  the  other 
half  to  the  treasurer  of  the  highway  commissioners  of  appel- 
lee. In  that  case  the  appellee  claiming  that  all  the  money 
thus  collected  was  by  the  terms  of  the  charter  payable  into 
its  treasury,  brought  suit  to  recover  sum  realized  by  appel- 
lant. The  money  in  that  case  was  paid  by  the  collector 
to  appellant.  In  this  case  the  money  was  paid  by  the  appel- 
lee through  her  agent  to  appellant.  That  case  is  clearly 
distinguishable  from  the  one  at  bar. 

"  It  is  the  well  recognized  doctrine,  that  the  action  for 
money  had  and  received,  may  be  maintained,  wherever 
defendant  has  obtained  money  of  the  plaintiff,  which  in 
equity  and  good  conscience  he  has  no  right  to  retain. 
*  *  *  When  monev  has  been  thus  received,  the  law 
implies  a  promise  to  pay  notwithstanding  there  was  no 
privity  between  the  parties."  Taylor  v.  Taylor  et  al.,  20 
111.  650. 

The  appellant  received  the  money  sued  for  in  the  case 
from  appellee  and  has  no  right  to  retain  it  in  equity  and 
good  conscience. 

Appellant  claims  that  the  first  instruction  given  on  motion 
of  appellee  is  an  abstract  proposition  of  law,  and  is  liable 
to  mislead  and  confuse  the  jury.  It  is  true  this  instruction 
in  the  first  part  announces  a  proposition  of  law,  but  in  the 
same  instruction,  and  without  any  break  in  the  sentence, 
except  by  a  semi-colon,  this  law  is  applied  to  the  facts  as 
claimed  by  appellee,  thus  curing  the  defect  if  any  existed. 

We  hold  that  the  jury  was  fairly  instructed  as  to  the  law 
of  this  case,  both  as  to  appellant  and  the  appellee,  and  as 
the  jury  found  the  facts  with  the  appellee  we  are  not  dis- 
posed to  disturb  the  judgment  of  the  court  below,  and  the 
judgment  will  affirmed. 
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H.  S.  Tenbrook  et  al.  y.  James  Ellars  and  John  Ellars^ 

Adm'rs. 

Promissory  'Notes— Certain  Indimduals  Held  to  he  the  Makers  of  a 
Promissory  Note, — The  following  note — 
"  $350.00.  Sadorus,  III.,  July  80, 1891. 

One  year  after  date  we  promise  to  pay  to  the  order  of  William  Ellars 
three  hundred  and  fifty  dollars,  payable  at  Sadorus,  Illinois,  with  inter- 
est at  five  per  cent  per  annum  from  date  until  paid.    Value  received. 
Signed  by  Trustees  of  I.  O.  O.  F.  Lodge  No.  738,  of  Sadorus. 

H.  S.  Tenbrook, 
a.  m.  goudie, 
Aaron  Cox, 
H.  Kelley, 
Burt  Brown" — 
is  the  note  of  the  individuals  signing  it  and  the  words  trustees  of  I.  0. 
O.  F.  Lodge  No.  738,  of  Sadorus,  are  merely  descriptive. 

• 

Assampsit,  on  a  promissory  note.  Appeal  from  the  Circuit  Court  of 
Champaign  County;  the  Hon.  Francis  M.  Wright,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
September  13,  1897. 

J.  L.  Ray  and  Charles  F.  Mansfield,  attorneys  for  appel- 
lants. ^ 

Roy  Wright,  attorney  for  appellees. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Court. 
This  is  an  action  in  assumpsit  brought  by  appellees  against 
the  appellants  upon  a  promissory  note,  of  which  the  follow- 
ing is  a  haec  v€7'ba  copy,  as  appears  from  the  abstract,  viz.: 
"  $350.00.  Sadorus,  III.,  July  30, 1891. 

One  year  after  date  we  promise  to  pay  to  the  order  of 
William  Ellars  three  hundred  and  fifty  dollars,  payable  at 
Sadorus,  Illinois,  with  interest  at  five  per  cent  per  annum 
from  date  until  paid.    Value  received. 

Signed  by  trustees  of  I.  O.  O.  F.  Lodge  No.  738,  of  Sadorus. 

H.  S.  Tenbrook, 
A.  M.  GouDiB, 
Aaron  Cox, 
H.  Kelley, 
Burt  Brown.'' 


f 
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The  question  raised  upon  the  record  in  this  case  is  whether 
the  appellants  are  bound  in  their  individual  capacity  on  the 
note  sued  on. 

From  the  body  of  the  note  the  undertaking  appears  to  be 
a  personal  one.  The  language  used  is  "  we  promise  to  pay," 
etc.,  which  indicates  a  personal  liability  and  is  inconsistent 
with  the  idea  of  corporate  liability  as  claimed  by  appellants. 
The  name  of  appellants  are  signed  to  the  note  with  nothing 
added  showing  they  signed  the  instrument  in  a  corporate 
capacity.  On  the  left-hand  corner  of  the  note,  and  remote 
from  the  names  of  appellants,  are  these  words,  letters  and 
figures : 

"  Signed  by  trustees  of  I.  O.  O.  F.  Lodge  No.  738,  of 
Sadorus." 

They  are  in  no  way  connected  with  the  signatures  to  the 
note.  Even  if  they  were  the  court  would  not  take  judicial 
notice  that  ''I.  O.  O.  F."  meant "  Independent  Order  of  Odd 
Fellows."  This  is  only  descriptive  of  the  persons,  and  ex- 
trinf^ic  evidence  can  not  be  admitted  to  show  what  the  par- 
ties intended. 

We  therefore  hold  the  note  sued  on  is  the  individual 
undertaking  of  appellants.  Powers  v.  Briggs,  79  111.  493; 
The  New  Market  Savings  Bank  v.  Gillet;  100  111.  254;  Little, 
Adm'r,  v.  Bailey,  87  111.  239;  Hypes  v.  Griffin,  Adm'r,  89  111. 
134;  Scanlan  v.  Keith,  102  111.  634;  Waugh  v.  Suter  et  al.,  3 
111.  App.  271;  LaSalle  National  Bank  v.  Tolu,  Kock  and 
Eye  Co.,  14  111.  App.  141. 

The  judgment  of  the  court  below  will  be  affirmed. 


Daniel  M.  McLangliliii  et  aL^  for  Use^  etc.^  t.  First 

National  Banlt  of  Pana. 

1.  Banks  and  Banking — Effect  of  Failure  by  Customer  to  Question 
Correctness  of  Pass  Book, — ^Wherea  pass  book  fumiBhed  by  a  bank 
to  a  customer  is  balanced,  and  the  checks  and  book  returned  and  no 
question  is  raised  as  to  the  correctness  of  the  entries  in  such  book,  the 
silence  of  the  customer  in  this  regard  amoimts  to  an  admission  of  their 
correctness,  and  so  stands  until  overcome  by  evidence. 
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2.  FnroiNQ  by  the  Court— 0»  Conflicting  Eiddence.—ThiB  court 
holds  that  the  finding  of  the  court  below  in  this  case  is  sustained  by  the 
evidence  and  free  from  passion  and  prejudice,  and  that  under  the  well* 
settled  rule  it  is  conclusive  on  this  court. 

Assampsit,  for  a  bank  balance.  Appeal  from  the  Circuit  Court  of 
Christian  County;  the  Hon.  Jacob  Fouks,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  September 
18, 1897. 

J.  C.  MoQuiGO  and  J.  B.  Bicks,  attorneys  for  appellants. 
J.  C.  McBsiDB,  attorney  for  appellee. 

Mb.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

The  appellee  was  a  corporation  organized  and  doing  busi- 
ness under  the  National  Banking  Laws  at  Pana,  Illinois 
The  appellants  were  engaged  in  the  mercantile  business 
in  several  towns  in  the  vicinity  of  Pana,  and  kept  an 
account  with  appellee  and  with  one  H.  M.  Schu3'^ler,  of  Pana. 
They  did  business  with  appellee  from  the  year  1891,  to  and 
including  the  year  1894.  The  transactions  of  each  year 
amounted  to  several  thousands  of  dollars. 

The  appellants  brought  suit  against  the  appellee  in  the 
Circuit  Court  of  Christian  County,  claiming  it  was  indebted 
to  them  in  the  sum  of  $3,700,  which  sum  was  made  up  of 
items  of  sums  of  money  deposited  by  them  and  not  placed 
to  their  credit,  double  charges  of  interest,  etc. 

A  jury  was  waived,  and  the  case  tried  by  the  court.  The 
finding  of  the  court  was  for  the  appellee,  and  the  case  was 
appealed  to  this  court  by  appellants. 

It  appears  from  the  evidence  that  appellants  had  a  pass 
book,  furnished  by  the  bank,  which  was  frequently  returned 
by  them  to  the  bank,  and  by  it  balanced,  and  the  checks 
with  the  pass  book  returned  to  appellants.  No  question 
was  raised  by  them  as  to  the  correctness  of  the  entries  of 
the  debits  and  credits  in  this  pass  book.  Their  silence  in 
this  regard  amounts  to  an  admission  of  their  correctness, 
and  it  so  stands  until  overcome  by  the  evidence. 

There  was  a  contention  in  the  court  below  as  to  whether 
a  certain  deposit  ticket  had  not  been  raised  from  $99.74 
to  $199.74,  also  as  to  whether  a  spurious  stamp  had  not 
been  used.    This  stamp  was  introduced  in  evidence  and 
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measured  in  the  presence  of  the  trial  judge  to  test  its  gen- 
uineness. The  original  deposit  tickets,  the  postal  cards,  the 
books  kept  by  the  parties,  the  checks  and  all  the  exhibits, 
were  introduced  in  evidence,  and  the  witnesses  testified  in 
open  court.  The  trial  judge  below  had  a  better  opportunity 
to  determine  with  whom  the  merits  of  this  controversy 
rests  than  can  be  gleaned  from  the  record  filed  in  this  case 
by  this  court. 

It  is  a  well  settled  rule  in  this  State,  when  the  evidence  is 
conflicting,  the  verdict  of  the  jury  on  the  finding  of  the 
trial  court  is  conclusive  on  all  questions  of  fact,  if  not  mani- 
festly against  the  weight  of  the  evidence,  or  the  result  of 
passion  or  prejudice. 

We  hold  that  the  finding  of  the  court  below  is  sustained 
by  the  weight  of  the  evidence  and  free  from  passion  and 
prejudice.  We  therefore  afiirm  the  judgment  of  the  court 
below. 


Granville  Wheelberger  et  al.  v.  C.  H.  Eniglits  et  al. 

1.  Decbbes— ^mdenoe  to  Support  Mutt  he  Preserved^  or  the  Necessary 
Facts  Must  Be  Recited,  —It  devolves  upon  a  party  in  whose  favor  a  de- 
cree is  rendered,  to  see  that  the  evidence  in  the  case  is  preserved,  or  the 
decree  itself  must  find  that  specific  facts  were  proven  which  wiU  sus- 
tain it. 

2.  Saub —  When  Pinal. — A  decree  is  final  which  disposes  of  the  whole 
merits  of  the  case,  and  the  mere  fact  that  some  things  remain  to  be 
done,  does  not  make  it  interlocutory. 

Bill,  to  determine  the  title  to  a  fund.  Error  to  the  Circuit  Ck>urt  of 
Fulton  County;  the  Hon.  Jeffebson  Orii,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion 
filed  September  18, 1897. 

Daniel  Abbott  and  John  A.  Gray,  attorneys  for  plaint- 
iffs in  error. 

"  It  is  not  the  duty  of  the  party  against  whom  the  decree 
is  rendered  to  preserve  the  evidence.  On  the  contrary,  it 
devolves  upon  the  party  in  whose  favor  the  decree  is  ren- 
dered to  preserve  the  evidence  that  will  sustain  the  decree, 
or  the  decree  itself  must  find  that  facts  were  proven  which 
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will  sustain  it."  Axtell  v.  Pulsifer,  155  111.  141;  Jackson 
et  al.  v.  Sackett  et  aL,  146  111.  655;  First  National  Bank  v. 
Baker,  161  111.  283. 

**'  In  chancery  cases,  unlike  a  case  at  law,  the  rule  is  that 
the  party  who  asks  relief  and  obtains  it  must  preserve  in  the 
decree  or  otherwise  in  the  record,  evidence  of  facts  found 
sufficient  to  support  the  decree,  otherwise  the  decree  will  be 
reversed  in  the  Appellate  Court."  Alexander  v.  Alexander, 
45  111.  App.  218;  Brechon  v.  Duis,  39  III.  App.  259;  Wistar 
V.  Herting  et  al.,  27  111.  App.  443;  Gage  v.  Eggleston,  26 
111.  App.  599. 

Clark  Varnum,  attorney  for  defendants  in  error. 

The  true  test  as  to  whether  a  decree  is  a  final  decree  from 
which  an  appeal  will  lie  or  writ  of  error  may  be  sued  out, 
or  merely  interlocutory,  from  which  an  appeal  will  not  lie, 
is  whether  something  still  remains  to  be  done  by  the  court. 
Hill's  Ex'rs  v.  Fox's  Adm'rs,  10  Leigh.  587;  Hays  v.  May's 
Jleirs,  1  J.  J.  Marsh,  497;  Cocke's  Adm'rs  v.  Gilpin,  1  Rob. 
(Va.)  20;  Beebe  v.  Russell,  19  How.  (U.  S.)  285;  Turner  v. 
Plowden,  5  G.  &  J.  52;  Ware  v.  Richardson,  8  Md.  505; 
Perkins  v.  Sierra,  etc.,  Co.,  10  Nev.  405. 

Mr.  Justice  Glenn  delivered  the  opinion  of  the  Court. 

This  case  is  brought  to  this  court  bv  Charles  H.  Martin 
and  John  A.  Grav  bv  writ  of  error  to  the  Circuit  Court  of 
Fulton  County  to  reverse  a  decree  entered  in  the  case  against 
them. 

The  error  complained  of  is,  there  is  no  evidence  in  the 
record  or  the  findings  by  the  court  of  facts  from  the  evi- 
dence upon  which  the  decree  can  be  sustained,  so  far  as  it 
applies  to  the  plaintiffs  in  error,  Charles  H.  Martin  and  John 
A.  Gray. 

There  is  no  certificate  of  evidence  or  depositions  on  file 
in  the  case.  The  only  recitals  in  the  record  with  reference 
to  the  hearing  is  that  entered  on  the  IStb  day  of  December, 
1895,  which  was,  "and  now  this  day  this  cause  comes  on  for 
hearing  on  the  bill,  answer  and  replication  filed  herein,"  and 
the  recital  in  the  decree  that  "  this  cause  which  had  hereto- 
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fore,  to  wit,  at  the  December  term,  1895,  of  said  court  been 
tried  and  submitted  to  the  court,  came  on  before  the  court  for 
final  decree.  It  does  not  appear  from  either  of  these  reci- 
tals, that  any  evidence  was  heard  or  introduced,  oral  or  docu- 
mentary, upon  the  hearing.  Hence,  to  sustain  the  decree, 
the  decree  must  find  specific  facts  that  were  proved  on  the 
hearing.  Marvin  v.  Collins,  98  111.  510.  It  devolves  upon 
the  party  in  whose  favor  the  decree  is  rendered  to  preserve 
evidence  that  will  sustain  the  decree,  or  the  decree  itself 
must  find  that  facts  were  proven  which  will  sustain  it. 
Axtell  V.  Pulsifer,  155  111.  141;  Jackson  et  al.  v.  Sackett  et 
al.,  146  111.  655.  It  is  not  necessary  that  the  evidence  should 
be  set  out  in  the  decree,  the  facts  established  by  the  evi- 
dence is  all  that  is  required.  Allen  v.  LeMoyne  et  al.,  102 
111.  25.  There  is  not  a  single  fact  in  the  findings  in  the 
decree  that  it  appears  was  founded  on  the  evidence  intro- 
duced on  the  hearing.  In  fact  it  does  not  appear  that  any 
evidence  was  introduced  or  heard  on  the  hearing.  *  The  recit- 
als in  the  decree  must  show  they  are  based  on  the  evidence. 
This  the  decree  in  this  case  fails  to  do. 

The  next  error  complained  of  is  that  by  the  decree,  judg- 
ment was  entered  in  favor  of  defendants  in  error  and  against 
the  plaintiffs  in  error,  John  A.  Gray  and  Charles  H.  Martin, 
for  the  sum  of  $554.05,  in  case  Levi  Donnelly  failed  to  pay 
that  sum  to  defendants  in  error. 

It  nowhere  in  the  record  in  this  case  appears  how  or  for 
what  these  plaintiffs  in  error  were  or  became  indebted  to 
defendants  in  error,  or  that  they  had  any  funds  that 
belonged  to  them,  or  that  they  were  in  any  way  interested. 
There  is  no  evidence  to  sustain  the  decree  in  this  regard. 

It  is  suggested  by  defendants  in  error  without  assigning 
cross-errors,  that  the  decree  entered  in  this  case  is  not  a  final 
decree,  and  that  an  appeal  or  writ  of  error  will  not  lie.  This 
position  is  not  well  taken.  A  decree  is  final  which  disposes 
of  the  whole  merits  of  the  cause.  The  mere  fact  that  there 
are  some  things  remaining  to  be  done,  does  not  make  the 
decree  interlocutory.  It  is  yet  to  be  enforced.  It  is  only 
in  this  regard  that  it  remains  open.  The  decree  entered  in 
the  court  below  is  reversed  and  the  cause  remanded. 
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Micbael  Kliinej^  Ex'r^  r.  Hardin  6.  Keplinger. 

1.  Wills— A  WiB  Construed. — ^The  pfrovisioiiB  of  a  will  in  r^ard  to 
the  appointment  of  ezecatoia  were  as  follows :  "I  hereby  appoint  my 
wife,  Sarah  Clark,  executrix  of  my  last  will  and  testament;  and  in  case 
of  her  death  or  inability  to  act,  I  hereby  appoint  Michael  Kinney  execu- 
tor of  my  last  will  and  testament;  and  said  executor  may  dispose  of  my 
real  and  personal  property  to  the  best  advantage,  as  he  sees  fit,  and  make 
distribution  according  to  the  provisions  of  the  will  and  testament  after 
the  death  of  my  wife,  Sarah  Clark,  as  soon  as  possible."  Held,  that  the 
testat<Hr  was  choosing  the  person  to  whom  letters  should  issue  in  the  fiist 
instance,  and  seeking  only  to  provide  against  the  contingency  of  his 
wife  being  unable  to  assume  the  duties  of  executrix,  and  that  he  was 
not  naming  a  successor. 

2.  Administration  of  Estates— A  Penon  Appointed  <u  Executor^ 
Held  to  he  an  Administrator  De  Bonis  Non  with  the  WiU  Annexed. — 
The  appointment  of  appellant  in  this  case  as  executor  being  unauthorized, 
the  court  holds  that  he  is  at  most  only  an  administrator  de  bonis  non 
with  the  will  annexed,  and  that  he  is  clothed  with  no  greater  powers 
than  such  an  administrator  would  be. 

3.  Saub— i\ni7ers  of  an  Administrator  De  Bonis  Non. — ^An  adminis- 
trator de  bonis  non  can  not  call  upon  the  personal  representatives  of  the 
first  administrator  for  an  account  of  assets  already  administered  on« 

4.  Same — WJiat  Amounts  to  Administering  on  Property. — ^Where  an 
executrix  collects  choses  in  action  belonging  to  her  testator,  reloans  the 
money  thus  received,  and  takes  notes  in  her  own  name,  her  action 
amounts  to  an  administration  on  the  property,  and  her  personal  repre- 
sentative can  not  be  required  to  account  to  an  administrator  de  bonis 
non  with  the  will  annexed  of  her  testator. 

5.  Same— OoUeefion  of  Moneys  Due  from  tJie  Estate  of  an  Executor 
After  His  Death. — Where  an  executor  dies,  with  money  in  his  possession 
belonging  to  the  estate  of  his  testator,  the  heirs  and  legatees  can  file  their 
claims  against  the  estate  of  the  executor,  sue  on  his  bond  in  a  court  of 
law,  or  file  a  bill  in  chancery. 

Petition,  in  probate.  Appeal  from  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Cyrus  Epler,  Judge,  presiding.  Heard  in  this  court 
at  the  May  term,  18d7.    Affirmed.    Opinion  filed  September  18,  1897. 

Owen  P.  Thompson  and  Morrison  &  Worthington,  attor- 
neys for  appellant. 

Edward  P.  Kirby^  attorney  for  appellee. 


Third  District— May  Term,  1897.        335 

Kinney  v.  Keplinger. 

Mr,  Justicb  Glbnn  delivered  the  opinion  of  the  Court. 

Michael  Kinney,  as  executor  of  the  last  will  of  William  C. 
Clark,  deceased,  filed  his  petition  in  the  County  Court  of 
Morgan  County  to  obtain  an  order  requiring  appellee  as 
administrator  of  the  estate  of  Sarah  Clark,  deceased,  to  turn 
over  to  appellant  as  such  executor  certain  notes,  etc., 
described  in  such  petition  as  belonging  to  the  estate  of 
William  C.  Clark,  deceased. 

William  C.  Clark,  having  made  and  published  his  last  will 
on  the  24th  day  of  June,  1882,  died  on  the  13th  day  of  July, 
1882.  Sarah  Clark,  his  widow,  who  was  nominated  by  him 
as  executrix  of  his  will,  after  the  will  was  probated  on  the 
22d  day  of  July,  1882,  was  appointed  and  qualified  as  such 
executrix,  and  entered  upon  the  discharge  of  her  trust. 

The  only  provisions  of  the  will  involved  in  this  contro- 
versy are  the  following: 

"That after  the  payment  of  all  my  just  debts  and  funeral 
expenses,  I  give  and  bequeath  to  my  beloved  wife,  Sarah 
Clark,  all  of  my  real  estate,  personal  property,  monies,  chat- 
tels and  effects  of  any  and  every  nature  whatsoever,  to  her 
sole  use  and  benefit  her  lifetime;  that  after  the  death  of  my 
beloved  wife,  Sarah  Clark,  that  whatever  remains  of  my 
property  I  will  that  it  be  divided  as  hereafter  mentioned." 

Then  follow  a  number  of  specific  bequests  to  relatives  of 
the  testator  and  his  wife,  ranging  from  $1,000  each  down 
to  $100,  following  which  specific  bequests  the  will  pro- 
ceeds: "  I  will  that  the  residue  of  my  estate,  if  there  be  any 
left,  that  it  be  divided  according  to  the  statute  of  the  State 
of  Illinois,  amongst  all  my  heirs  except  those  above  named 
that  I  have  excluded." 

I  hereby  appoint  my  wife,  Sarah  Clark,  executrix  of  my 
last  will  and  testament,  and  that  she  shall  not  be  required  to 
give  bond,  and  in  case  of  her  death  or  inability  to  act  I 
hereby  appoint  Michael  Kinney  executor  of  my  last  will  and 
testament,  and  if  he  is  unable  to  act,  that  he  may  appoint 
some  suitable  person  in  his  place,  and  said  executor  may  dis- 
pose of  my  real  and  personal  property  to  the  best  advantage 
as  he  sees  fit,  and  make  distribution  according  to  the  provis- 


336  Appellate  Courts  of  Illinois. 

Vol.  71.]  Kinney  v.  Keplinger. 

ions  of  the  will  and  testament  after  the  death  of  inv  wife, 
Sarah  Clark,  as  soon  as  possible." 

Sarah  Clark  continued  to  administer  said  estate  as  such 
executrix  until  the  13th  day  of  April,  1896,  when  she  died. 
Hardin  G.  Kidlinger,  on  the  23d  day  of  May,  1896,  was 
appointed  and  duly  qualified  as  administrator  of  her  estate. 

The  estate  left  by  William  C.  Clark  consisted  of  about 
three  hundred  acres  of  real  estate,  and  about  twenty-four 
thousand  dollars  of  personal  estate,  chiefly  choses  in  action 
after  the  payment  of  the  debts  and  liabilities. 

Hardin  G.  Keplinger,  as  administrator  of  the  estate  of 
Sarah  Clark,  deceased,  filed  an  inventory  of  the  personal 
property  belonging  to  the  estate  of  Sarah  Clark  at  the  time 
of  her  death,  which  consisted  of  some  thirty-three  promis- 
sory notes  aggregating  the  sum  of  $28,427.93  including 
the  interest.  These  notes  were  all  payable  to  Sarah  Clark 
save  one  small  note,  which  was  made  payable  to  "  Sarah 
Clark,  executrix." 

During  the  last  three  years  Sarah  Clark  was  acting  as 
executrix  of  the  last  will  of  William  C.  Clark,  deceasetl,  her 
bank  account  stood  in  the  name  of  Sarah  Clark,  executrix. 
She  drew  upon  this  account  for  all  her  personal  expenses, 
re-loans,  and  for  all  other  purposes,  signing  the  check 
"  Sarah  Clark,  Executrix."  It  appears  in  this  bank  account 
were  also  included  moneys  received  by  her  as  rents  of  lands 
belonging  to  the  estate  of  William  C.  Clark,  to  the  use  and 
income  of  which  she  was  entitled  under  the  will  of  her  hus- 
band, as  also  the  income  derived  from  her  loans,  notes  and 
every  other  source. 

Michael  Kinney  was  granted  letters  testamentary  as  exec- 
utor of  the  last  will  of  William  C.  Clark,  deceased,  on  the 
9th  day  of  May,  1896,  by  the  County  Court  of  Morgan 
County,  and  he  qualified  and  is  still  acting  as  such  executor. 

The  appellant  charges  in  his  petition  filed  herein  that 
Hardin  G.  Keplinger,  as  administrator  of  the  estate  of  Sarah 
Clark,  deceased,  included  in  his  inventory,  filed  as  such 
administrator,  certain  goods,  notes,  etc.,  that  belonged  to 
the  estate  of  William  C.  Clark,  deceased,  that  she  acquired 


Third  District— May  Term,  1897.        337 

Kinney  v.  Keplinger. 

control  of  them  as  executrix  of  the  last  will  of  William  C. 
Clark.  He  charges  they  should  be  surrendered  to  him  as 
the  executor  of  William  C.  Clark,  deceased,  to  be  admin- 
istered upon  and  distributed  according  to  the  provisions  of 
the  will  of  the  testator. 

The  appellee  admits  in  his  answer  to  the  petition  of  appel- 
lant that  he  inventoried  the  property  set  out  in  said  petition 
as  part  of  the  estate  of  Sarah  Clark,  but  denies  that  he  has 
any  goods,  notes,  etc.,  in  his  possession  which  belong  to  the 
estate  of  William  C.  Clark,  deceased.  He  admits  that 
William  C.  Clark  died  testate  in  the  year  1882,  and  that 
Sarah  Clark  acted  as  executrix  of  his  will  until  her  death. 

He  denies  that  appellant,  as  executor  de  bonis  nan  with 
the  will  annexed  of  William  C.  Clark,  has  any  right  or 
authority  to  call  upon  appellee  for  any  accounting  of  any 
estate  which  was  administered  upon,  converted  or  wasted  by 
Sarah  Clark  in  her  lifetime,  and  if  her  estate  is  in  any  man- 
ner indebted  to  any  of  the  heirs,  legatees  or  distributees  of 
William  C.  Clark,  deceased,  they  have  their  remedy  by  filing 
their  claim  against  the  estate  of  Sarah  Clark,  deceased. 

Upon  a  hearing,  in  the  County  Court  of  Morgan  County, 
the  petition  was  dismissed.  The  case  was  taken  by  appeal 
to  the  Circuit  Court  of  Morgan  County,  and  upon  a  hearing 
without  the  intervention  of  a  jury  a  like  result  was  obtained, 
and  the  appellant  has  brought  the  case  to  this  court  by 
appeal. 

It  is  contended  by  appellant,  that  under  his  appointment 
as  executor  of  the  will  of  William  C.  Clark,  deceased,  he  has 
the  right  to  call  upon  and  compel  the  appellee  to  account  for 
and  turn  over  to  him  certain  notes  which  were  inventoried, 
and  are  now  held  by  appellee  as  administrator  of  the  estate 
of  Sarah  Clark,  deceased,  and  that  they  of  right  belong  to 
the  estate  of  William  C.  Clark,  deceased,  that  these  notes 
are  largely  for  money  collected  on  notes  that  came  into  her 
hands  as  executrix  of  the  will  of  William  C.  Clark,  deceased, 
appears  from  the  evidence. 

It  is  claimed  by  appellant  that  he  is  as  fully  the  executor 
of  the  will  of  William  C.  Clark,  deceased,  and  clothed  with 
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the  same  powers  as  though  he  had  been  the  first  person  ap- 
pointed to  fill  that  position,  that  technically  he  is  a  substi- 
tuted executor. 

The  correctness  of  this  position  depends  upon  the  con- 
str notion  given  to  the  will  of  William  0.  Clark. 

The  testator  uses  this  language  in  his  will  with  refer- 
ence to  the  appointment  of  an  executor  of  his  will. 

"  I  hereby  appoint  my  wife,  Sarah  Clark,  executrix  of  my 
last  will  and  testament,  and  that  she  shall  not  be  required  to 
give  bonds,  and  in  case  of  her  death  or  inability  to  act,  I 
hereby  appoint  Michael  Kinney  executor  of  my  last  will 
and  testament,  *  *  *  and  said  executor  may  dispose 
of  my  real  estate  to  the  best  advantage  as  he  sees  fit,  and 
make  distribution  according  to  the  provisions  of  the  will 
and  testament,  after  the  death  of  my  wife,  Sarah  Clark,  as 
soon  as  possible." 

There  is  nothing  in  this  language  to  show  the  testator 
intended  to  substitute  Michael  Kinney  as  executor  in  the 
place  of  Sarah  Clark.  He  did  not  appoint  Michael  Kinney 
to  be  executor  after  the  death  of  his  wife  after  she  had 
entered  upon  the  duty  of  executing  his  will,  as  he  certainly 
would  have  done,  had  he  intended  that  Kinney  should  suc- 
ceed his  wife  in  the  discharge  of  this  duty.  His  intention 
as  indicated  by  the  language  used  is,  that  if  his  wife  sur- 
vived the  testator,  and  was  able  to  act  as  executrix  of  his 
will  at  the  time  of  his  death,  then  letters  testan^entarv 
should  issue  to  her,  but  if  not,  then  he  nominated  Michael 
Kinney  as  executor  of  his  will.  The  testator  was  seeking 
only  to  provide  against  the  contingency  of  his  wife  being 
unable  to  assume  the  duties  of  executrix,  and  was  not  nam- 
ing a  successor.  He  was  choosing  the  person  to  whom 
letters  should  issue  in  the  first  instance.  In  this  same 
clause  in  providing  that  Kinney  should  make  distribution 
according  to  the  provisions  of  the  will,  he  uses  this  lan- 
guage, "after  the  death  of  my  wife,  Sarah  Clark,"  which 
shows  the  testator  had  in  mind  that  at  the  time  of  his  wife's 
death  Kinney  had  assumed  the  execution  of  the  trust 
imposed  by  the  will,  because  his  wife  had  been  unable  to 
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act.  Holdings  the  foregoing  to  be  a  correct  construction  of 
the  will  of  William  C.  Clark,  we  told  that  Michael  Kinney 
is  at  most  only  an  administrator  de  bonis  non  with  the  will 
annexed.  Holding,  as  we  do,  that  the  granting  of  letters 
testamentary  of  the  will  of  William  C.  Clark  to  Michael 
Kinney  constituted  him  simply  an  administrator  de  bonis 
non  with  the  will  annexed,  he  is  clothed  with  no  greater 
powers  than  such  an  administrator  would  be* 

It  does  not  follow  that  unless  Michael  Kinney,  as  execu- 
tor of  the  will  of  William  C.  Clark,  can  obtain  the  property 
mentioned  in  his  petition  as  property  belonging  to  the 
estate,  then  the  provisions  of  his  will  will  be  defeated.  The 
proof  shows  that  Sarah  Clark,  as  executrix  of  the  will  of  her 
husband,  William  C.  Clark,  has  administered  upon  the  per- 
sonal estate  of  her  husband,  reduced  the  same  to  her  pos- 
session, mingled  the  money  derived  from  the  testator's 
estate  with  her  own  money,  loaned  the  same  on  real  estate, 
taking  the  notes' and  mortgages  therefor  in  her  own  name. 
Now  under  this  state  of  facts,  under  the  common  law,  and 
the  laws  of  this  State,  the  heirs,  legatees  and  distributees 
can  file  their  claims  against  the  estate  of  Sarah  Clark, 
deceased,  and  upon  the  same  being  allowed,  receive  their 
distributive  shares  given  to  them  by  the  will,  and  in  this 
way  the  provisions  of  the  will  of  William  C.  Clark  will  be 
executed.  But  they  are  not  left  to  this  remedy  alone.  They 
mav  sue  the  executrix  and  her  sureties  on  their  bond  in  a 
court  of  law,  for  the  purpose  of  recovering  their  respective 
shares — or  may  file  a  bill  in  chancery.  Tracey  v.-Eadden, 
78  IlL  30;  Bliss  v.  Seaman,  165  111.  422. 

This  court  holds  that  the  Circuit  Court,  in  denying  the 
relief  asked  for  by  appellant  in  dismissing  the  petition,  and 
that  the  property  specified  in  the  petition  had  been  once 
administered  upon  by  Sarah  Clark  as  executrix  of  the  will  of 
William  C.  Clark,  and  was  not  subject  to  further  administra- 
tion by  Michael  Kinney,  by  virtue  of  his  appointment  as 
executor  of  the  will  of  William  C.  Clark;  that  Sarah  Clark,  as 
executrix,  had  collected  the  choses  in  action  belonging  to  the 
estate  of  William  C.  Clark,  and  had  reloaned  the  money  thus 
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received  and  taken  notes  payable  in  her  own  name;  that 
this  was  a  conversion  by  hei^  that  each  administrator  and 
executor  acts  for  himself  and  is  accountable  for  his  acts 
directly  to  the  special  or  residuary  legatees;  and  that  the 
administrator  of  the  estate  of  Sarah  Clark,  deceased,  can  not 
be  called  on  to  account  to  Michael  Kinnev,  executor  of  the 
will  of  William  C.  Clark,  for  assets  in  her  hands  at  the  time 
that  she  had  converted  them.  Rowan  v.  Kirkpatrick,  14  111. 
1;  Newhall  v.  Turney,  14  111.  338;  Marsh  v.  The  People,  etc., 

15  111.  284;  Short  v.  Johnson,  25  111.  489;  Duffin  v.  Abbott,  48 
111.  17;  Hanifan  v.  Needles,  108  111.  403;  Bliss  v.  Seaman,  165 
111.  422;  Barker  v.  Talcot  et  al.,  1  Vernon,  473;  Potts  v. 
Smith,  3  Rawle,  361  (24  Am.  Dec.  359);  Beall  v.  New  Mexico, 

16  Wall.  541;  Wilson,  Adm'r,  v.  Arrick,  Adm'r,  112  U.  S.  83; 
Slaughter  v.  Froman,  5  T.  B.  Monroe,  19  (17  Am.  Dec.  33); 
Caulkins  v.  Bolton,  98  N.  Y.  511;  Carrick's  Adm'r  v.  Car- 
rick's  Ex'r,23  N.  J.  Eq.  364;  Brad  way  v.  Holmes,  50  N.  J.  Eq. 
811;  Myers  v.  Safe  Deposit  &  Trust  Co.,  73  Md.  418,21  Atl. 
Kep.  58.  Judgment  affirmed. 


The  City  of  Bloomington  v.  N.  N.  Winslow  et  al. 

1.  Streets— iZi^Wo/  Property  Owner  to  Damages  for  Vacation  of, — 
The  owner  of  property  abutting  a  public  street  which  has  been  vacated 
by  a  city,  whereby  access  to  the  property  is  destroyed,  has  an  undoubted 
right  to  recover  damages  against  the  municipality. 

2.  Same— -Action  of  Conditional  Vendee,  of  Abutting  Property  as  a  De- 
fense to  Suit  for  Vacation  of. — In  a  suit  against  a  city  by  the  owner  of 
abutting  property,  to  recover  damages  caused  by  the  closing  of  a  street, 
the  evidence  showed  that  the  owner  of  the  property  had  executed  a  bond 
for  a  deed,  that  the  grantee  in  the  bond  had  joined  in  a  petition  to  have 
the  street  vacated,  that  such  grantee  had  not  complied  with  his  contract, 
and  that  notice  of  forfeiture  had  been  served  on  him.  Held,  that  the 
city  was  liable. 

8.  Practice — Motions  in  Arrest  of  Judgment. — ^After  a  demurrer  to  a 
declaration  is  overruled,  a  plea  of  the  general  issue  filed  and  a  trial  had 
thereon,  a  defendant  is  in  no  position  to  urge  a  motion  in  arrest  of  judg- 
ment on  account  of  the  insufficiency  of  the  declaration. 

Trespass  on  the  Case,  for  injury  to  abutting  property  caused  by  the 
closing  of  a  street.    Appeal  from  the  Circuit  Court  of  McLean  Coun^; 
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the  HoiL  Thojcas  F.  Tipton,  Judge,  presiding.    Heard  in  this  court  at 
the  May  term,  1897.    Affirmed.    Opinion  filed  September  13,  1897. 

Jacob  P.  Lijf dlbt,  city  attorney,  for  appellant;  J.  H. 
RowEjLL  and  J.  S.  Kevillb,  of  counsel. 

J.  J.  MoKBissEY,  attorney  for  appellees. 

Mr.  Pbesibino  Justiob  Habkeb  deliyebed  the  opinion 
of  the  coubt. 

This  was  an  action  on  the  case  against  the  City  of  Bloom- 
ington to  recover  damages  for  vacatinp^  and  closing  a  street 
whereby  access  to  two  city  lots  owned  by  appellees  was  cut 
oflF.    They  recovered  a  judgment  for  $300. 

The  owner  of  property  abutting  a  public  street  which  has 
been  vacated  by  a  city,  whereby  access  to  it  is  destroyed, 
has  under  our  statute  and  the  decisions  of  our  Supreme 
Court  an  undoubted  right  to  recover  damages.  Chapter  145, 
Rev.  Statutes;  City  of  Chicago  v.  Burchy,  158  111.  108.  The 
proofs  in  the  record  sufficiently  show  that  appellees  were 
the  owners  of  the  property  and  that  they  were  damaged  by 
the  closing  of  the  street  to  the  extent  of  the  damages 
allowed  by  the  jury. 

Complaint  is  made  of  the  action  of  the  court  in  sustain- 
ing demurrers  to  two  special  pleas  filed  by  appellant  setting 
up  that  Winslow  was  estopped  from  claiming  damages  by 
reason  of  his  executing  bonds  for  deeds  to  the  lots  to  one 
Jesse  M.  Goodheart,  and  placing  him  in  possession  of  them, 
and  by  Goodheart's  joining  in  a  petition  to  the  city  to  vacate 
the  street.  The  evidence  shows  Goodheart  had  not  com- 
plied with  his  contract  either  in  paying  interest  or  taxes  and 
that  notice  of  forfeiture  was  given  him  several  weeks  before 
the  action  of  the  city  council.  The  pleas  were  not  good 
as  pleas  in  estoppel. 

The  refusal  of  the  court  to  grant  a  continuance  because 
Sarah  L.  Winslow  was  joined  as  party  plaintiff  was  not 
error.    The  affidavit  was  insufficient. 

We  see  no  substantial  error  of  the  court  either  in  the 
giving  or  refusing  of  instructions,  or  in  passing  upon  the 
admissibility  of  evidence. 
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It  is  urged  that  the  motion  in  arrest  of  the  judgment 
should  have  been  sustained.  The  motion  was  based  upon 
the  insufficiency  of  the  declaration.  Objection  to  the  dec- 
laration was  first  presented  by  a  general  demurrer,  and 
much  space  is  occupied  in  appellant's  brief  to  show  that  the 
declaration  is  bad.  None  of  the  defects  pointed  out  were 
such  that  they  could  not  be  cured  by  a  verdict.  It  may  be 
said,  too,  that  as  the  general  issue  was  filed  and  a  trial  had 
thereon,  appellant  was  in  no  position  to  urge  a  motion  in 
arrest  of  judgment.  Ladd  v.  Figott,  114  111.  647;  Helmuth 
V.  Bell,  150  111.  263. 

We  see  no  sufficient  reason  for  reversing  the  judgment. 

Judgment  affirmed. 


Mary  E.  Black  et  aL,  Ex's^  v.  Amos  Miller. 

1.  Equity  Prxctlci^— Objections  to  Jurisdiction  Must  be  Made  in  the 
Trial  Court — If  a  defendant  in  a  court  of  equity  answers  and  submits 
to  the  jurisdiction  of  the  court  it  is  too  late  for  him  to  object  in  a  court 
of  appeal  that  the  complainant  had  an  adequate  remedy  at  law. 

2.  AOKNCY— -4n  Agent  Can  Not  Act  for  Both  Parties  to  a  Contract. 
— A  contract  made  by  one  who  acts  as  the  agent  of  both  parties,  may  be 
avoided  by  either  principal,  and  such  cases  do  not  turn  upon  the  point 
whether  there  was  an  intention  to  cheat  or  whether  the  complaining 
party  has  suffered  an  injury;  the  law  declares  the  transaction  fraudulent 
upon  grounds  of  public  poUcy. 

Bill  for  an  Injunction,  and  the  cancellation  of  a  note.  Error  to  the 
Circuit  Court  of  Montgomery  Coimty;  the  Hon.  James  A.  Creighton, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1S97.  Affirmed. 
Opinion  filed  September  18, 1897. 

Statement  of  the  Case. 

In  1887,  Amos  Miller,  a  resident  of  Hillsboro,  Illinois, 
procured  Johnson  and  Black  welder,  real  estate  agents,  at 
Wichita,  Kansas,  to  make  real  estate  investments  for  him  in 
that  city.  He  sent  them  $1,000  for  that  purpose,  to  be  in- 
vested according  to  their  best  judgment.  They  accordingly 
made  a  deal  with  one  Kobert  Black,  father-in-law  of  John- 
son, for  the  undivided  half  of  four  unimproved  lots  in  the 
outskirts  of  Wichita  for  $1,600.    Black  and  wife  executed 
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deed  to  Miller,  $800  was  paid  to  Blaok,  less  sale  commissions 
of  five  per  cent — and  Miller  executed  his  note  to  Black  for 
$800,  payable  in  six  months,  and  his  mortfs^age  on  the  lots 
to  secure  its  payment. 

The  note  not  being  paid  at  maturity,  Black  proceeded  to 
foreclose  the  mortgage,  and,  upon  a  foreclosure  sale,  bid  in 
the  lots  for  $25  each.  He  died  afterward,  testate.  At  the 
April  term,  1896,  of  Circuit  Court  of  Montgomery  County, 
Illinois,  his  executors  brought  suit  against  Miller  to  recover 
on  the  note.  Thereupon,  Miller  filed  a  bill  in  equity  for  the 
purpose  of  enjoining  the  suit  at  law,  and  having  the  note 
surrendered  for  cancellation  upon  the  ground  that  the  real 
estate  deal  was  fraudulent  as  to  him. 

Upon  a  hearing,  the  Circuit  Court  decreed  the  sale  of  the 
lots  and  the  execution  of  the  note  and  mortgage  to  be 
fraudulent,  for  the  reason  that  Johnson  and  Blackwelder 
were  the  agents  of  Black  as  well  as  Miller  in  the  deal,  that 
the  suit  at  law  be  perpetually  enjoined,  and  that  the  note 
be  surrendered  for  cancellation. 

HowETT  &  Jkti  and  F.  A.  Randle,  attorneys  for  plaint- 
iffs in  error. 

Geobgb  R.  Cooper,  attorney  for  defendant  in  error. 

Mr.  Presiding  Justice  Hareer  delivered  the  opinion  of 
THE  Court. 

This  writ  of  error  is  prosecuted  for  the  purpose  of  revers- 
ing a  decree  of  the  Circuit  Court  declaring  the  sale  of  cer- 
tain real  estate  in  Wichita,  Kansas,  fraudulent  and  void,  and 
perpetually  enjoining  the  prosecution  of  a  suit  at  law  t0| 
collect  a  promissory  note  given  in  part  payment  for  the  real 
estate  by  defendant  in  error 4;o  the  testate  of  plaintiffs  in 
error. 

The  first  point  of  contention  is  that  defendant  in  error 
had  an  adequate  remedy  at  law. 

Waiving  a  decision  of  the  question  whether  he  could  have 
set  up  the  fraud  of  the  transaction  in  the  suit  at  law,  we 
will  say  that  the  plaintiffs  in  error  are  in  no  position  to 
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urge  that  contention.  If  they  desired  to  rely  upon  that 
point  they  should  have  stood  by  their  demurrer.  Instead, 
they  answered  and  submitted  the  cause  upon  the  merits. 
If  a  defendant  in  a  court  of  Equity  answers  and  submits 
to  the  jurisdiction  of  the  court,  it  is  too  late  for  him  to 
object  in  a  court  of  appeal  that  the  complainant  had  an  ade- 
quate remedy  at  law.  Stout  et  al,  v.  Cook,  41  111.  447; 
Mcigee  V.  Magee,  51  111.  500. 

The  evidence  in  the  record  clearly  shows  that  Johnson 
and  Black  welder  in  the  transaction  acted  in  the  dual  capac- 
ity of  agent  for  Miller,  the  purchaser,  and  of  agents  for 
Black,  the  seller.  As  the  agents  of  Miller,  they  received 
his  $1,000  and  undertook  to  invest  it  for  speculation.  As 
the  agents  of  Black,  they  sold  the  lots  upon  a  commission. 
The  fact  that  they  were  not  to  receive  commissions  from 
Miller  until  after  a  sale  of  the  real  estate  had  been  effected 
for  him  did  not  alter  the  situation. 

The  law  of  the  case,  then,  is  well  stated  by  a  quotation 
from  Story  on  Agency,  Section  211:  "Hence  it  is  well  set- 
tled that  an  agent  employed  to  sell  can  not  become  the 
purchaser,  and  an  agent  employed  to  buy  can  not  himself 
be  the  seller.  And  upon  the  same  principle  it  is  held  that 
a  contract  made  by  one  who  acts  as  the  agent  of  both 
parties,  may  be  avoided  by  either  principal." 

Evidence  was  introduced  tending  to  show  that  the  real 
estate  at  the  time  of  the  purchase  was  fully  worth  the  con- 
tract price,  and  that  Johnson  and  Blackwelder  practiced  no 
fraud  on  Miller.  And  it  is  here  contended  that  a  purchaser 
of  real  estate  who  sends  money  to  an  agent  to  invest,  can 
not  in  the  absence  of  fraud  or  deceit  practiced  upon  him, 
rescind  the  contract  of  purchase  where  he  has  suffered  no 
injury  and  paid  no  commission,  even  though  the  agent  was 
acting  for  the  vendor. 

The  question  in  such  cases  does  not  turn  upon  the  point 
whether  there  was  an  intention  to  cheat,  or  whether  the 
purchaser  has  suffered  an  injury.  It  is  upon  grounds  of 
public  policy  that  the  law  declares  such  a  purchase  fraudu- 
lent.   It  considers  the  fiduciary  relation  of  the  parties,  and 
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the  abuses  which  may  attend  such  transactions  when  full 
and  frank  disclosures  are  not  made.  In  transacting  the 
business  of  his  principal,  the  law  will  not  permit  the  agent 
to  place  himself  in  a  position  that  will  be  a  strain  upon  his 
honesty.  And  for  that  reason  our  Supreme  Court  has 
repeatedly  held  that  an  agent  can  not,  either  directly  or 
indirectly  have  an  interest  in  the  sale  of  the  property  of  his 
principal,  which  is  within  the  scope  of  his  agency,  and  that 
it  is  immaterial  in  such  case  that  no  fraud  was  actually 
intended. 

In  the  case  of  Warrick  v.  Smith,  137  111.  504,  following 
the  rule  above  quoted  from  Story,  our  Supreme  Court  uses 
this  language:  ''  The  same  man  can  not  act  as  agent  of  both 
seller  and  buyer.  His  duty  to  one  is  inconsistent  with  his 
duty  to  the  other."  Of  course  the  rule  does  not  apply  in  a 
case  where  the  dual  capacity  of  the  agent  is  known  to  the 
principals.  And  it  would  be  the  duty  of  a  principal,  ignorant 
of  that  fact  at  the  time  of  the  purchase,  to  disaffirm  the  con- 
tract within  a  reasonable  time  after  receiving  knowledge 
of  it. 

One  of  the  points  of  contention  made  in  this  case  is  that 
Miller  should  have  been  denied  the  relief  sought,  because  of 
the  delay  of  nine  years  in  disaffirming  the  purchase  made 
by  Johnson  and  Blackwelder. 

He  alleges  in  his  bill  and  swears  that  he  first  obtained 
knowledge  of  the  fact  that  Johnson  and  Blackwelder  were 
the  agents  of  Black  in  the  transaction  in  the  spring  of  1 896, 
shortly  before  he  was^sued  and  filed  his  bill.  There  is  no 
proof  to  the  contrary.  He  disaffirmed  the  contract  and 
sought  the  aid  of  a  court  of  equity  to  relieve  him  from  its 
consequences  very  promptly. 

It  is  contended  that  Miller  was  not  a  competent  witness 
because  the  plaintiffs  in  error  defended  as  the  testators  of 
Black.  He  testified  only  to  facts  occurring  after  the  death 
of  Black,  and  therefore  came  within  the  first  exception  to 
section  2  of  chapter  51,  entitled  "  Evidence." 

An  examination  of  the  answer  will  show  that  the  plaint- 
iffs in  error  did  not  deny  the  allegation  in  the  bill  that 


346  Appellate  Courts  op  Illinois. 

Vol.  71.]  City  of  Canton  t.  Dew^. 

knowledge  of  the  fact  that  Johnson  and  Blackwelder  wei'e 
agents  for  Black,  only  came  to  Miller  just  before  filing  the 
bill,  bat  in  it  denied  that  they  were  the  agents  of  Black,  and 
went  to  trial  upon  that  issue. 
The  decree  was  right  and  should  be  affirmed. 


City  of  Canton  v.  Sophie  B.  Dewey. 

1.  NEaUGBNCB— J^'ndtn^  as  to  4pprored.— The-  evidence  in  this  case 
shows  a  clear  case  of  negligence  on  the  part  of  appellant,  and  the  court 
is  not  able  to  say  that  the  jury  were  wrong  in  finding  appellee  not 
guilty  of  contributory  negligence. 

2.  EXBCUTIONS — Award  oft  Against  Municipal  Corporations  Not 
Reversible  Error, — It  is  error  to  award  executions  against  a  city,  but  such 
error  will  not  deprive  the  plaintiff  of  the  benefit  of  his  judgment,  as  a 
court  of  review  wiU  order  the  necessary  corrections  and  direct  the  court 
below  to  amend  its  record  accordingly. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Fulton  County:  the  Hon.  Jeffbbson  Orr,  Judge,  presiding. 
Heard  in  this  court  at  the  May  terra,  1897.  Affirmed.  Opinion  filed 
September  18, 1807. 

Faed  H.  Sntdeb,  attorney  for  appellant. 
Chiperfield^Gbant  &  Chiperfield,  attorneys  for  appellee. 

Mr.  PREsmiNO  Justice  Harkbr  delivered  the  opinion  of 
THE  Court. 

This  is  an  appeal  from  a  judgment  of  $1,000,  rendered 
against  appellant  in  an  action  on  the  case  brought  by  appel- 
lee to  recover  for  injuries  sustained  by  her  in  falling  into  a 
trench  allowed  to  remain  exposed  on  one  of  appellant's 
streets,  which  was  being  paved. 

It  is  contended,  first,  that  the  city  was  not  guilty  of 
negligence;  second,  that  appellee  was  guilty  of  such  con- 
tributory negligence  on  her  part  as  to  preclude  a  recovery. 

The  evidence  in  the  record  shows  that  while  the  city  was 
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grading  and  paving  one  of  its  principal  streets,  known  as 
North  Main  street,  its  grade  was  lowered  between  two  and 
three  feet  at  its  intersection  with  West  Spruce  street,  leav- 
ing the  grade  of  the  sidewalk  unchanged.  The  old  cross- 
ing had  been  removed  and  a  trench  two  feet  deep  had  been 
dug  for  the  setting  of  the  curbstone.  Into  the  trench  the 
curb  had  been  placed,  extending  above  it  several  inches,  so 
that  one  passing  over  that  line  of  travel  would  have  to  step 
over  the  curb.  The  spaces  between  the  curbstone  and  the 
sides  of  the  trench  had  been  but  partially  filled  at  the  time 
of  the  accident..  Appellee,  while  attempting  to  make  the 
crossing  in  the  night  time,  had  her  foot  caught  between  the 
side  of  the  trench  and  the  curbstone,  and  was  thereby  thrown 
forward  with  such  violence  as  to  break  her  left  leg  below 
the  knee. 

A  preponderance  of  the  evidence  shows  that  the  place 
was  not  barricaded,  and  that  no  signal  lights  were  placed  out 
to  give  warning  to  pedestrians  of  its  dangerous  character. 
The  evidence  shows  a  clear  case  of  negligence  on  the  part 
of  the  city. 

Appellant  contends  that  appellees  knew  the  plac6  in  the 
street  at  which  she  received  her  injury  was  undergoing  im- 
provement, and  that  it  was  dangerous,  and  that  it  was  such 
negligence  in  her  attempting  to  cross  over  it  in  the  dark  as 
to  preclude  her  right  to  recover. 

The  testimony  of  appellee  was  that  she  did  not  know  of 
the  dangerous  condition  of  the  trench  and  curb,  but  sup- 
posed the  improvement  extended  only  to  the  paving  of  the 
street,  and  that  the  sidewalk  and  crossing  were  open  for  use. 
What  knowledge  she  had  in  that  regard  was  a  question  of 
fact  for  the  jury,  and  we  are  not  disposed  to  say  that  the 
jury  were  wrong  in  believing  her. 

The  jury  were  properly  instructed,  and  no  error  was  com- 
mitted in  refusing  certain  offered  instructions. 

To  the  contention  that  improper  remarks  were  made  to 
the  jury  in  the  concluding  argument  of  appellee's  counsel, 
it  is  sufficient  to  say  that  no  such  remarks  were  preserved 
in  the  bill  of  exceptions. 
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The  court  erred  in  awarding  an  execution  on  the  judg- 
ment against  the  city,  of  course,  but  such  error  should  not 
deprive  appellee  of  her  judgment.  The  judgment  will  be 
modified  by  eliminating  so  much  of  the  order  as  awards 
execution,  and  as  modified  will  be  affirmed.  The  clerk  of  this 
court  will  certify  to  the  Circuit  Court  an  order  modifying 
the  judgment  so  that  the  record  there  may  be  corrected. 
City  of  Pekin  v.  McMahon,  63  111.  App.  189,  affirmed  in  154 
111.  141.  The  clerk  will  not  enter  judgment  against  appellee 
for  the  costs,  however,  but  will  tax  same  against  appellant. 

Judgment  affirmed. 


People  ex  rel.  Commissioners  of  Highways  of  the  Town 

of  Sullivan  v.  Board  of  Supervisors 

of  Moultrie  County. 

1.  Roads  and  BRiDQJsa— Right  of  Totonship  to  Receive  Aid  in  Con- 
atruction  of  Bridge — When  not  Waived. — It  is  not  discretionary  with 
a  county  board  to  grant  or  refuse  aid  in  building  a  bridge,  when  the  high- 
way commissioners  applying  for  such  aid  have  done  all  that  the  statute 
requires  of  them;  and  the  right  to  an  appropriation  of  an  amount  equal 
to  one-half  of  the  estimated  cost  of  the  bridge  accrues  when  the  proper 
petition  is  presented  and  is  not  waived  by  the  execution  of  a  contract 
for  the  construction  of  the  bridge. 

Mandamns,  against  a  board  of  supervisors  to  compel  an  appropriation 
in  aid  of  the  construction  of  a  bridge.  Error  to  the  Circuit  Court  of 
Moultrie  County;  the  Hon.  Edwabd  P.  Vail,  Judge,  pres^iding.  Heard 
in  this  court  at  the  May  term,  1897.  Reversed  and  remanded  with 
directions.    Opinion  filed  September  18,  1897. 

Spttleb  &  Burns,  attorneys  for  plaintiffs  in  error. 

Under  the  act  of  1883,  the  Supreme  Court  held  that  the 
application  for  county  aid  did  not  come  too  late  because  the 
commissioners  had  let  the  contract.  Board  of  Supervisors 
of  Logan  County  v.  The  People,.  116  111,  466. 

A  like  ruling  had  been  made  under  the  act  of  1879. 
Town  of  New  Boston  v.  Board  of  Supervisors  of  Mercer 
Countv,  110  lU.  197. 
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The  present  statute  requires  the  commissioners,  when  they 
have  determined  to  ask  county  aid,  to  petition  the  county 
board,  before  entering  into  any  contract  for  work,  material 
or  any  other  expense.  It  does  not  require  anything  more. 
If  they  have  taken  the  statutory  steps  to  entitle  them  to 
county  aid,  when  they  shall  have  presented  the  proper  peti- 
tion to  the  supervisors,  then  the  board  of  supervisors  will 
have  "  had  their  day  in  court."  Upon  the  refusal  of  the 
supervisors  to  do  their  duty  in  granting  county  aid  when 
the  statutory  showing  is  made  by  the  petition,  the  commis- 
sioners will  be  left  entirely  free  to  make  the  necessary  con- 
tract and  to  take  any  proper  action  to  subserve  the  public 
interests.  Hurd's  K.  S.,  1895,  chapter  121,  section  19; 
Board  of  Supervisors  of  Macon  County  v.  People  ex  rel., 
121  111.  616. 

They  can  afterward  go  into  court,  and  by  appropriate 
proceedings,  compel  the  payment  of  the  amount  for  which 
the  county  is  liable.  When  the  highway  commissioners 
have  performed  the  conditions  precedent  required  by  the 
statute  before  asking  county  aid,  the  board  of  supervisors 
have  no  discretion  in  the  matter,  but  are  required  by  law 
to  appropriate  one-half  of  the  cost  of  the  bridge  or  other 
structure  from  the  county  treasury.  People  ex  rel.  v.  Board 
of  Supervisors  of  Iroquois  County,  100  111.  640;  Board  of 
Supervisors  of  Stark  County  v.  People  ex  rel.,  118  111.  459. 

Where  their  petition  presented  to  the  county  board  shows 
all  the  facts  required  by  the  statute  to  entitle  the  commis- 
sioners to  county  aid,  the  board  of  supervisors  are  required 
to  act  and  have  no  legal  right  to  reject  the  petition  and 
refuse  county  aid,  as  alleged  in  this  application  for  manda- 
mus. Board  of  Supervisors  of  Champaign  County  v.  Town 
of  Condit,  120  111.  301;  Board  of  Supervisors  of  Macon 
County  V.  People  ex  rel.,  121  111.  616. 

Whether  the  new  steel  bridge  was  necessary,  the  reason- 
able amount  of  its  cost,  and  whether  the  major  part  of  the 
levy  of  road  and  bridge  tax  allowed  by  law  for  the  commis- 
sioners to  raise,  was  necessary  for  the  ordinary  repair  of 
roads  and  bridges,  were  questions  to  be  decided  solely  by  the 
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commissioners.  These  questions  are  jurisdictional,  and  are 
left  to  the  commissioners  by  the  statute.  Kurd's  B.  S.,  1895, 
Chap.  121,  Sec.  19;  People  v.  Board  of  Supervisors  of  Madi- 
son County,  125  III.  9;  The  People  ex  rel.  v.  Board  of  Super- 
visors of  Madison  County,  125  III.  342. 

When  they  have  acted  upon  them  and  decided  them  in  the 
affirmative  their  finding  is  conclusive.  Board  of  Supervisors 
of  Macon  County  v.  People  ex  rel,  121  111.  616;  Town  of 
New  Boston  v.  Board  of  Supervisors  of  Mercer  County,  110 
111.  197. 

When  the  commissioners  have  presented  to  a  regular 
meeting  of  the  board  of  supervisors  the  requisite  petition, 
showing  all  necessary  prior  action  to  have  been  taken  to 
entitle  them  to  county  aid,  their  right  of  recovery  from  the 
county  of  one-half  of  the  cost  of  the  bridge,  then  and  there 
accrues.  Board  of  Supervisors  of  Logan  County  y.  People 
ex  rel.,  116  111.  473;  Board  of  Supervisors  of  Stark  County 
y.  People  ex  rel.,  118  111.  459. 

E.  M.  Pbadbo,  attorney  for  defendant  in  error. 

Mb.  Presiding  Justice  Hasksr  delivered  the  opimoir  of 
THE  Court. 

Plaintiifs  in  error  presented  to  the  Circuit  Court  a  peti- 
tion for  mandamus  to  compel  defendants  in  error  to  make 
an  appropriation  of  $1,000,  to  aid  in  the  construction  of  a 
bridge  over  Okaw  river.  The  petition  shows  that  the 
plaintiffs  in  error,  as  commissioners  of  highways,  had  deter- 
mined upon  the  construction  of  the  bridge,  had  estimated 
the  cost  of  construction  at  $2,000,  and  had  petitioned 
defendants  in  error  to  appropriate  one-half  the  sum  so  esti- 
mated from  the  county  treasury  as  provided  by  Sec  19, 
Chap.  121,  entitled, ''  Roads,^'  etc.,  but  that  the  defendants 
in  error  rejected  the  petition  and  refused  to  make  the  appro- 
priation. 

To  the  petition  for  a  mandamus,  defendants  in  error  filed 
an  answer  in  the  nature  of  a  plea  of  confession  and  avoid- 
ance,  setting  up  that  after  the  filing  of  the  petition  for  aid, 
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and  the  refnsal  by  the  county  board,  and  before  the  filing 
of  the  petition  for  mandamus,  the  plaintiffs  in  error  entered 
into  a  contract  for  the  construction  of  the  bridge  with  the 
Indiana  Bridge  Company,  claiming  that  they  were  thereby 
barred  all  right  of  aid  from  the  county.  A  demurrer  was 
filed  to  the  answer,  which  was  by  the  court  overruled. 

Plaintiffs  in  error  stood  by  their  demurrer  and  the  court 
rendered  judgment  against  them  for  costs. 

In  our  opinion  the  plea  did  not  present  a  good  defense  to 
the  petition,  and  the  court  erred  in  overruling  the  demurrer 
to  it. 

Plaintiffs  in  error  show  by  their  petition  that  they  had 
done  all  that  was  required  of  them  by  the  statute  when 
they  applied  to  the  county  board  for  aid.  It  was  not  dis- 
cretionary with  the  county  board  to  grant  or  refuse  the  aid 
when  the  highway  commissioners  had  done  all  that  the  stat- 
ute required  of  them.  The  right  to  it  accrued  to  the  com- 
missioners when  they  presented  their  petition  on  the  10th 
of  September,  1895,  and  was  not  waived  by  their  entering 
into  the  contract  for  construction  with  the  bridge  company. 

The  amount  of  the  appropriation  to  which  they  are 
entitled  is  one-half  of  the  estimated  costs,  and  not  one-half  of 
the  contract  price  with  the  company. 

The  judgment  will  be  reversed  and  the  cause  remanded 
with  directions  to  the  Circuit  Court  to  sustain  the  demurrer 
to  the  answer,  with  leave  to  defendants  in  error  to  plead 
again  if  they  desire. 

Reversed  and  remanded. 


Modem  Woodmen  of  America  t.  Mec  H.  Anderson. 

1.  IKSURANCB— W^atwr  of  Forfeiture  Clauaee  by  Courte  of  Dealing. 
—Where  an  insurance  company,  in  its  course  of  dealing  with  an  insured, 
leads  him  to  a  reasonable  belief  that  so  much  of  the  contract  as  pro- 
vides for  a  forfeiture  in  a  certain  event  will  not  be  insisted  upon,  the 
company  wiU  not  be  allowed  to  set  up  such  forfeiture  as  a  defense  in  a 
suit  upon  the  policy* 
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2.  Saw&^  Waiver  of  Forfeiture  Clauses  by  Levying  Assessments. — 
If  an  insurance  society,  after  learning  that  one  of  its  members  is  delin- 
quent in  the  payment  of  assessments  which  have  been  made  against 
him,  levies  upon  him  another  assessment,  for  a  subsequent  period,  it 
thereby  recognizes  the  continued  existence  of  his  membership,  and 
waives  its  right  to  declare  the  contract  forfeited  for  such  delinquency. 

8.  EviDESCE— Effect  of  Objections  to, —The  defendant  in  a  suit  upon 
a  policy  of  insurance  produced  a  witness  who  testified  that  the  deceased 
had  expressed  an  intention  to  let  his  insurance  lapse,  and  thereupon 
plaintiff  offered  to  show  that  deceased  was  insane  at  the  time  the  states 
ment  was  made,  but  was  not  allowed  to  do  so,  the  defendant  interposing 
an  objection.  Held,  on  appeal,  that  if  deceased  was  insane  at  the 
time,  the  making  of  such  remark  could  have  no  bearing,  and  that 
defendant  having  presented  a  showing  to  that  effect,  could  claim  no 
benefit  from  the  remark. 

Assumpsit,  on  an  insurance  policy.  Appeal  from  the  Circuit  Court 
of  McLean  County;  the  Hon.  Thos.  F.  Tipton,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  Septem- 
ber 18,  1897. 

Statement  of  the  Case. 

On  the  9th  of  April,  1889,  S.  T.  Anderson  became  a  mem- 
ber of  the  Modern  Woodmen  of  America,  a  fraternal  benefit 
society,  incorporated  under  the  laws  of  the  State  of  Illinois, 
and  there  was  issued  to  him  a  certificate  of  insurance  for 
$2,000,  payable  at  his  death  to  his  wife,  appellee. 

The  certificate  was  subject  to  certain  conditions,  among 
which  was  that  all  assessments  levied  for  death  benefits 
should  be  paid  to  the  local  clerk  of  the  camp  to  which 
Anderson  belonged  before  the  first  day  of  the  month  fol- 
lowing the  levying  of  the  same,  and  a  failure  therein  should 
render  the  certificate  null  and  void. 

Anderson  paid  all  assessments  from  the  date  of  the  cer- 
tificate up  to  the  time  of  his  death,  except  those  for  the 
months  of  June  and  July,  1896,  but  not  always  before  the 
first  day  of  the  month  following  the  levying  of  the  same. 
He  did  not  pay  the  assessments  due  in  March,  April,  Ma)*^ 
and  June,  1895,  until  in  July  of  that  year.  He  did  not  pay 
the  assessments  due  in  July  and  August  until  in  September 
of  that  year.  He  did  not  pay  the  assessments  due  in  Sep- 
tember, October  and  November,  1895,  until  in  January, 
1896. 
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On  the  10th  day  of  August,  1896,  Anderson  died,  leaving 
unpaid  the  assessments  for  June  and  July  of  that  year. 

This  suit  was  brought  by  his  widow  to  recover  the  $2,000 
named  in  the  certificate  and  was  defended  upon  the  ground 
that  the  certificate  was  forfeited  because  of  non-payment 
of  the  assessments  for  June,  1896,  and  those  for  January 
and  April  of  that  year. 

The  case  was  tried  by  the  court  without  a  jury.  The 
court  found  the  certificate  was  in  force  at  the  death  of 
Anderson  and  rendered  judgment  in  favor  of  appellee  for 
$1,997.80. 

Hess  &  Johnson  and  Welty  &  Stebung,  attornevs  for 
appellant. 

'  There  can  be  no  waiver  of  forfeiture  unless  it  is  intended, 
or  unless  the  act  relied  upon  as  a  right  would  in  equity 
estop  the  party  from  den}ung  that  he  intended  it  to  be  a 
waiver  of  the  condition  precedent.  Niblack  on  Ben.  Soc, 
Sec.  306;  Miller  v.Union  Cent.  Life  Ins.  Co.,  110  111.  102;  Mut. 
Protec.  Ins.  Co.  v.  Laury,  84  Pa.  St.  43;  Crawford  Co.  Mut. 
Ins.  Co.  V.  Cochran,  88  Pa.  St.  230;  Bennecke  v.  Ins.  Co.,  106 
U.  S.  355;  Northwestern  Mutual  Life  Ins.  Co.  v.  Amerman, 
119  111.329;  Sweetser  v.  Odd  Fellows  M.  A.  Ass'n,  117  Ind.97; 
Bosworth  V.  West  Mut.  Aid,  Society,  75  low^a,  582;  Schmidt 
V.  Modem  Woodmen,  84  Wis.  101,  54  N.  W.  Rep.  264. 

"  And  when  the  contractual  relation  between  the  society 
and  the  member  is  not  wholly  dissolved  by  the  non-pay- 
ment within  a  certain  time,  of  the  assessment  called  for,  but 
the  liability  of  the  society  on  the  contract  of  insurance  is 
merely  suspended  by  such  non-payment  during  the  time  the 
assessment  remains  unpaid,  the  society  does  not  by  the  levy 
of  a  second  assessment  during  the  period  of  default  in  the 
payment  of  a  prior  assessment,  and  during  the  period  of 
consequent  suspension  of  liability,  remove  the  disabling 
consequences  resulting  to  a  member  and  his  beneficiary 
from  his  neglect  to  pay  an  assessment."  Niblack  on  Mut. 
Ben.  Soc.,  584,  and  cases  there  cited. 

"  The  sending  of  notices  of  assessment  after  default  in 
such  a  case,  will  not  be  construed  into  an  acknowledgment 
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of  liability  upon  the  contract,  and  a  waiver  of  the  suspen- 
sion, bnt  will  be  held  to  be  reminders  to  the  member  that 
he  may,  under  the  contract,  revive  his  certificate."  Id. 
(Niblack),  306.  See  also  Leffingwell  v.  Grand  Lodge,  86 
Iowa,  279;  53  N.  W.  Rep.  243;  Schmidt  v.  M.  W.  of  A.,  84 
Wis.  101,  54  K  W.  Rep.  264. 

To  constitute  a  waiver,  the  insured  must  be  induced  by 
the  company  to  do  or  omit  to  do  some  act  which  he  would 
not  otherwise  have  done  or  omitted.  Illinois  Masons'  Ben, 
Soc.  y.  Baldwin,  86  111.  479;  Mobile  L.  I.  Co.  v.  Pruett,  74 
Ala.  487. 

FiFER  &  Barry,  attorneys  for  appellee. 

If  the  practice  of  an  insurance  company  and  its  course  of 
dealing  with  an  insured  has  been  such  as  to  induce  a  belief 
that  so  much  of  the  contract  as  provides  for  a  forfeiture  in 
a  certain  event  will  not  be  insisted  on,  the  company  will 
not  be  allowed  to  set  up  such  forfeiture  as  against  one  in 
-prhom  their  conduct  has  induced  such  belief.  Home  Life 
Ins.  Co.  V.  Pierce,  75  111.  426;  Chicago  Life  Ins  Co.  v.  War- 
ner, 80  111.  410;  Railway  P.  and  F.  0.  Ass'n  v.  Tucker,  157 
111.  194;  United  States  *^Life  Ins.  Co^  v.  Ross,  159  111.  485; 
National  Gross  Loge  v.  Jung,  65  111.  App.  313. 

A  mutual  life  insurance  company  may  waive  a  forfeiture 
by  making  a  new  assessment  while  a  member  is  in  default 
through  a  failure  to  pay  a  previous  assessment  within  the 
time  limited  by  the  by-laws.  The  question  of  waiver  is  in 
most  cases  a  question  of  fact  for  the  jury.  Railway  P.  and 
F.  C:  Ass'n  V.  Tucker,  157  111.  194. 

Every  time  the  company  makes  an  assessment  against  the 
assured  after  he  has  failed  to  pay  a  previous  assessment 
within  the  time  prescribed  by  the  rules,  it  waives  the  for- 
feiture of  the  policy  for  such  failure,  and  admits  him  to  be 
a  member  of  the  association,  notwithstanding  such  failure. 
Railway  P.  and  F.  C.  Ass'n  v.  Swartz,  54  111.  App.  445. 
'  After  the  insured  has  become  delinquent  for  non-payment 
of  an  assessment  within  the  stipulated  time,  the  company 
waives  its  right  to  declare  the  contract  forfeited  for  such 
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delinquency,  if  with  knowledge  thereof,  it  makes  a  new 
assessment  The  making  of  a  new  assessment  is  a  recogni- 
tion of  the  continued  existence  of  the  membership.  Rail- 
way P.  and  F.  C.  Ass'n  v.  Tucker,  157  111.  194. 

If  after  a  member  has  become  delinquent  by  a  failure  to 
pay  an  assessment,  a  new  assessment  is  levied  upon  him  with 
knowledge  of  such  delinquency  and  non-payment,  this  will 
constitute  a  waiver  of  the  forfeiture,  even  though  the  notice 
of  the  assessment  contains  a  warning  that  the  sending 
thereof,  is  not  to  be  held  to  waive  a  forfeiture.  Beatty  v. 
Mutual  Eeserve  Fund  Life  Ass'n,  75  Fed,  Rep,  66;*  Griesa  v. 
M.  B.  Ass'n,  15  N.  T.  S.  71. 

An  association  can  not  levy  an  assessment,  give  notice 
and  demand  payment  of  the  same,  and  at  the  same  time 
insist  that  the  doing  of  these  acts  shall  not  have  any  force 
and  effect.  McGowan  v.  North  Western  L.  of  H.,  67  N. 
W.  Rep.  (Iowa),  89;  Beatty  v.  M.  Res.  Fund  Life  Ass'n,  75 
Fed,  Rep.  65;  Griesa  v.  M.  B.  Ass'n,  15  N.  Y.  8.  71. 

Mr.  PBESiDmo  Justice  Harker  delivered  the  opinion 
OF  the  Court. 

This  is  an  appeal  from  a  judgment  rendered  upon  a  cer- 
tificate or  policy  of  insurance  on  the  life  of  appellee's  hus- 
band, held  in  the  Modern  Woodmen  of  American.  The 
contention  is  that  the  holder  of  the  certificate,  8.  T.  Ander- 
son, at  the  time  of  his  death,  had  ceased  to  be  a  member  of 
appellant,  and  that  the  certificate  was  void  by  reason  of  his 
failing  to  pay  certain  quarterly  dues  and  a  mortuary  assess- 
ment made  for  the  month  of  June,  1896. 

The  point  is  made  in  appellant's  brief  that  no  demand  for 
the  payment  of  the  amount  of  the  certificate  was  made  by 
appellee  or  proofs  of  the  death  of  her  husband  presented  to 
the  society  before  the  commencement  of  the  suit,  but  we 
shall  not  consider  it  for  the  reason  that  it  was  stipulated 
upon  the  trial  that  the  defendant  would  raise  no  question 
except  in  regard  to  non-payment  of  dues  and  assessments. 

Concerning  the  contention  that  the  certificate  was  ren- 
dered void  by  Anderson's  failing  to  pay  the  quarterly  dues 
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of  January  and  April,  1896,  it  is  sufficient  to  say  that  appel- 
^  lants,  instead  of  electing  to  so  consider  it,  made  and  collected 
from  him  mortuary  assessments  after  his  default  therein, 
and  by  so  doing  recognized  him  as  a  member  and  the  cer- 
tificate as  being  in  force. 

The  important  question  involved  is  whether  the  non- 
payment of  the  mortuary  assessment  for  June  was  sufficient 
to  defeat  a  recovery. 

While  we  are  inclined  to  the  view  that  proof  of  notice  of 
the  assessment  was  not  properly  made,  and  that  the  court 
should  have  sustained  the  objection  to  the  affidavit  offered, 
we  prefer  to  decide  the  case  upon  the  broader  and  more 
substantial  ground  that  by  levying  an  assessment  upoa 
Anderson  after  his  delinquency  was  known  to  appellant  it 
waived  its  right  to  claim  a  forfeiture. 

If  the  assessment  for  July  had  been  paid  there  could  be 
no  question  under  the  authorities  that  the  society  would  be 
estopped  from  claiming  that  a  failure  to  promptly  pay  the 
June  assessment  worked  a  forfeiture  of  the  certificate  of 
insurance. 

While  the  general  requirement  for  the  prompt  payment 
of  mortuary  assessments  is  quite  rigid  it  does  not  seem  chat 
appellant  insisted  upon  a  strict  compliance  with  it  from 
appellee's  husband. 

There  were  several  instances  in  the  year  1895,  where  assess- 
ments were  paid  by  him  months  after  they  were  due  and 
payable.  The  course  of  conduct  of  appellant  toward  him 
in  that  regard  was  such  as  to  induce  in  his  mind  a  belief 
that  that  part  of  the  contract  which  provides  for  a  forfeit- 
ure in  the  event  of  failure  to  comply  promptly  with  that 
rigid  requirement  would  not  be  insisted  upon. 

Where  an  insurance  company,  in  its  course  of  dealing  with 
the  insured,  has  led  him  to  a  reasonable  belief  that  so  much 
of  the  contract  as  provides  for  a  forfeiture  in  a  certain  event 
will  not  be  insisted  upon,  the  company  will  not  be  allowed 
to  set  up  such  forfeiture  as  a  defense  in  a  suit  upon  the 
policy.  Home  Life  Ins.  Co.  v.  Pierce,  75  111.  426;  Chicago 
Life  Ins.  Co.  v.  Warner,  80  III.  410;  Railway  P.  &  F.  C. 
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Ass'n  V.  Tucker,  157  111.  194;  United  States  Life  Ins.  Co.  v. 
Ross,  159  IlL  485;  NationarGross  Loge  v.  Jung,  65  111.  App. 
313. 

In  the  face  of  the  fact  that  Anderson  was  in  default  of 
payment  of  the  June  assessment,  appellant  levied  assess- 
ments against  him  for  the  months  of  July  and  August;  that 
would  seem  to  indicate  that  the  same  course  pf  dealing  that 
had  been  pursued  toward  Anderson  would  be  continued. 

If  appellant,  after  learning  that  Anderson  was  delin- 
quent in  payment  of  assessments  which  had  been  made 
against  him,  levied  another  assessment  for  a  subsequent 
month,  it  thereby  waived  its  right  to  declare  the  contract 
forfeited  for  such  delinquency. 

The  making  of  the  subsequent  assessment  was  a  recogni- 
tion of  the  continued  existence  of  Anderson's  membership. 
Railway  P.  and  F.  C.  Association  v.  Tucker,  157  IlL  194; 
Railway  P.  and  F.  C.  Association  v.  Swartz,  64  111.  App.  445; 
Stylow  V.  Wis.  Odd  Fellows'  M.  Ij.  Ins.  Co..  69  Wis.  224; 
Painter  v.  Industrial  Life  Ass'n,  131  Ind.  68. 

There  was  ample  evidence  that  appellant's  officers  bad 
knowledge  of  Anderson's  delinquency  on  the  June  assess- 
ment when  the  assessments  for  July  and  August  were  made. 

Appellant  produced  a  witness  who  testified  that  about  a 
month  before  Anderson  died  he  told  him  that  he  intended 
to  allow  his  Modern  Woodmen  insurance  to  lapse. 

Appellee  offered  to  show  that  for  two  months  before  his 
death  Anderson  was  insane,  but  the  court,  upon  the  objec- 
tion of  appellant,  would  not  allow  her  to  do  so.  If,  as  a 
matter  of  fact,  Anderson  was  insane  at  the  time,  the  making 
of  such  remark  could  have  no  bearing;  and  if,  upon  appel- 
lant's objection,  appellee  was  denied  the  right  to  show  such 
insanity,  then  appellant  can  claim  no  advantage  from  the 
remark. 

We  are  clearly  of  the  opinion  that  the  right  to  claim  a 
forfeiture  because  of  the  non-payment  of  the  June  assessr 
ment  was  waived,  and  that  the  judgment  should  stand. 

Judgment  affirmed. 
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People,  for  Use  of  Wm.  Lenand^  y.  Adam  Linck  et  al. 

1.  iNTOZiCATiNa  Lkj^jors— A  SdUxm  Keeper  is  Nat  Liable  to  a  Par- 
chaser  of  Liquor  for  hijuries  Received  by  Him  While  Intoxicated. — One 
who  was  an  active  and  willing  agent  in  procuring  his  own  intoxication, 
can  not  recover  upon  a  saloon  keeper^s  bond  for  injuries  caused  by  such 
intoxication.  The  statute  was  only  intended  to  cover  cases  where  inno- 
cent parties  have  been  injured  by  the  wrongful  act  of  the  principal  in 
the  bond. 

Debt,  on  a  saloon  keeper's  bond.  Error  to  the  Circuit  Court  of  Douglas 
County;  the  Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  September  13, 
18»7. 

J.  M.  Newman  and  T.  D.  Minturn,  attorneys  for  plaintiff 
in  error. 

E.  L.  Walker  and  Egkhart  &  Moore,  attorneys  for 
defendants  in  error. 

Mr.  Presiding  Justice  Harker  delivered  the  opinion 
OF  THE  Court. 

This  is  an  action  of  debt  upon  a  saloon  keeper's  bond, 
brought  by  William  Lenand  in  the  name  of  the  People,  to 
recover  for  injuries  sustained  by  him,  while  in  a  state  of 
intoxication  caused  by  liquor  procured  from  Adam  Linck, 
the  saloon  keeper.  He  alleges  in  his  declaration  that  he  is 
a  man  in  the  habit  of  getting  intoxicated;  that  Linck  sold 
and  gave  him  liquor  from  which  he  became  intoxicated,  and 
that,  as  a  consequence,  he  fell  upon  the  track  of  the  Illinc  ii 
Central  Railroad,  where  he  was  run  over  by  a  train  and  was 
so  injured  as  to  necessitate  the  amputation  of  one  of  his 
arms.  The  Circuit  Court  sustained  a  demurrer  to  the  dec- 
laration and  rendered  judgment  against  Lenand  for  costs. 

The  only  question  for  our  decision  is  whether  one  who 
was  an  active  and  willing  agent  in  procuring  his  own  intox- 
ication may  recover  upon  a  saloon  keeper's  bond  for  inju- 
ries caused  by  such  intoxication.    We  do  not  think  the  slat- 
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ute  was  intended  to  cover  any  such  case,  but  rather  those 
cases  where  parties  have  been  innocently  injured  by  the 
wrongful  act  of  the  principal  in  the  bond. 

The  party  complaining  and  seeking  damages  must  be 
free  from  complicity  in  procuring  the  intoxication.  Such 
appears  to  be  the  view  of  courts  of  last  resort  in  this  State, 
Iowa  and  Michigan,  although  in  none  of  the  reported  cases 
were  the  facts  the  same  as  in  this  case.  In  each  of  those 
cases,  the  complaining  party  was  seeking  damages  for  inju- 
ries caused  by  the  intoxication  of  another.  Beget  v.  Bell, 
77  111.  593;  Hays  v.  Waite,  36  111.  App.  397;  Engleken  v. 
Hilger,  43  Iowa  563;  Bosecrants  v.  Shoemaker,  60  Mich.  4. 

In  Iowa  and  Michigan,  where  the  statutes  giving  a  right 
of  action  to  persons  injured  by  reason  of  the  intoxication  of 
another  are  similar  to  ours,  it  is  held  that  the  wife  can  not 
recover  damages  from  a  saloon  keeper  who  has  caused  the 
intoxication  of  her  husband,  if  she  herself  encouraged  or 
requested  the  sale  of  the  liquor  to  her  husband.  Such  hold- 
ings were  based  upon  the  ground  that  she  was  not  an  inno- 
cent injured  party.  In  Beget  v.  Bell,  supra^  our  Supreme 
Court  has  gone  even  farther,  and  held  a  wife  would  be  pre- 
cluded frona  a  recovery  if  she  had  it  in  her  power  to 
deprive  her  husband  of  the  use  of  the  whisky  which  caused 
his  intoxication  by  breaking  the  jug  or  pouring  out  its 
^contents,  and  failed  to  exercise  it. 

The  reasons  which  lie  at  the  bottom  of  the  holdings  in 
those  cases,  in  our  opinion,  apply  with  greater  force  to  the 
case  at  bar. 

Lenand  was  not  an  innocent  injured  party.  He  was  a 
volunteer  in  his  own  intoxication,  and  in  his  declaration 
showed  no  right  to  recover  against  defendants  in  error. 

Judgment  affirmed. 
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D.  IL  Sechler  Carriage  Company  t.  C.  Lane. 

1.  Notice— By  Facta  to  Put  a  Party  on  Inquiry, ^-In  a  suit  against  a 
purchaser  of  personal  property  by  the  holder  of  an  unrecorded  lien,  it  is 
not  necessary  to  show  that  the  purchaser  had  actual  knowledge  of  the 
vendor's  intention  to  defraud.  If  the  circumstances  surrounding  the 
transaction  are  such  as  to  put  a  prudent  and  cautious  man  upon 
inquiry,  and  the  purchaser  closes  his  eyes  against  those  lights  which,  if 
pursued,  would  disclose  the  fraudulent  purpose  of  his  vendor,  he  must 
suffer  the  consequences  as  though  he  had  received  actual  notice. 

Replevin. — Appeal  from  the  Circuit  Court  of  Moultrie  County;  the 
Hon.  Edward  P.  Vail,  Judge,  presiding.  Heard  in  this  coiui;  at  the 
May  term,  1897.  Reversed  and  remanded.  Opinion  filed  September 
13. 1897. 

John  E.  &  Walteh  Eden,  attorneys  for  appellant. 

Where  the  court  is  satisfied  that  a  subsequent  purchaser 
acted  in  bad  faith,  and  that  he  either  had  actual  notice  of 
the  rights  of  a  third  party,  or  might  have  had  that  notice 
had  he  not  willfully  or  negligently  shut  his  eyes  against 
those  lights,  which  with  proper  observation  would  have  led 
him  to  knowledge,  he  must  suffer  the  consequences  of  his 
ignorance,  and  be  held  to  have  had  notice  so  as  to  taint  his 
purchase  with  fraud  in  law.  It  is  sufficient  if  the  channels, 
which  would  have  led  him  to  the  truth,were  open  before  him, 
andhisattentionsodirected  that  they  would  have  been  seen  by 
a  man  of  ordinary  prudence  and  caution,  if  he  was  liable  to 
suffer  the  consequences  of  his  ignorance.  The  law  will  not 
allow  him  to  shut  his  eyes  when  his  ignorance  is  to  benefit 
himself  at  the  expense  of  another,  when  he  would  have  been 
open  and  inquiring  had  the  consequence  of  his  ignorance 
been  detrimental  to  himself  and  advantageous  to  the  other. 
Doyle  et  al.  v.  Teas  et  al.,  4  Scam.  202. 

This  decision  has  been  followed  in  subsequent  decisions 
by  our  courts. 

If  the  purchaser  from  a  fraudulent  vendor  buys  with 
notice  of  the  fraudulent  intent  of  his  vendor,  he  stands  in 
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his  vendor's  shoes,  and  notice  may  be  inferred  from  the 
existence  of  facts  and  circumstances  that  would  place  a  man 
of  ordinary  prudence  on  inquiry  with  reference  to  the  con- 
duct of  his  vendor.  Thompson  v.  Duflf,  19  111.  App.  75; 
Bump  on  Fraudulent  Conveyances,  2d  Ed.,  200. 

Any  notice  or  circumstance  that  tends  to  give  notice,  or 
informs  the  party  that  there  is  an  incumbrance,  is  suffi- 
cient to  charge  him  with  notice.  j£tna  Life  Ins.  Co.  v. 
Ford,  89  111.  252. 

A  sale,  in  making  which  the  object  of  the  debtor  is  to 
hinder,  delay,  or  in  any  way  put  off  his  creditors.  Is  void  if 
made  to  one  having  knowledge  of  such  intent;  and  this 
knowledge  need  not  be  actual  positive  information  or  notice, 
but  will  be  inferred  from  the  knowledge  by  the  purchaser, 
of  facts  and  circumstances  sufficient  to  raise  such  suspicions 
as  should  put  him  on  inquiry.    Avery  v«  Joham,  27  Wis.  246. 

R  M.  Peadko,  attorney  for  appellee. 

Ms.  Pbesidino  JasTioB  Harkeb  delivebbd  the  opinion  of 
THE  Court. 

Appellant,  a  corporation,  brought  an  action  of  replevin 
against  appellee  to  recover  eight  buggies  and  two  surreys, 
which  it  had  consigned  to  Hill  and  Fread,  dealers  in  farm 
implements,  at  Bethany,  Illinois. 

The  sheriff  not  being  able  to  find  the  goods  described  in 
the  writ,  there  was  a  trial  upon  a  count  in  trover,  resulting 
in  a  verdict  and  judgment  for  appellee. 

The  record  shows  that  the  goods  were  consigned  to  Hill 
and  Fread  in  May,  1896,  under  an  agreement  to  sell  the 
goods  of  appellant's  manufactory  for  that  year  on  commis- 
sion, consisting  of  the  net  surplus  on  sales  over  and  above 
the  invoice  price. 

in  September  Hill  sold  his  interest  in  the  business  to  Fread 
Fread  assuming  the  debts  of  the  firm,  and  within  a  few  days 
thereafter  Fread  traded  his  entire  stock  of  goods,  including 
the  goods    in    controversy,  to   appellee  for  160  acres  of 
Nebraska  land. 
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It  is  contended  by  appellant  that  such  trade  was  made  by 
Fread  for  the  purpose  of  defrauding  his  creditors,  and  that 
appellee  had  notice  of  such  fraudulent  purpose.  Appellee 
swore  that  at  the  time  of  making  the  trade  he  had  no  infor- 
mation of  appellant's  claim  upon  the  goods,  and  in  that  he 
is  not  contradicted. 

But  it  is  insisted  that  the  conduct  of  Fread  was  so  strange 
and  suspicious  as  to  put  him  upon  inquiry,  which,  when 
made,  would  have  given  him  notice  of  Fread's  fraudulent 
purpose.  That,  of  course,  was  a  question  for  the  jury.  It 
was  the  pivotal  point  in  the  case  and  it  was  highly  important 
for  the  jury  to  be  correctly  instructed  upon  it. 

In  a  case  of  this  kind  to  show  that  the  purchaser  had  actual 
knowledge  6f  the  vendor's  intention  to  defraud,  is  not 
required.  If  the  circumstances  surrounding  the  transaction 
were  such  as  to  put  a  prudent  and  cautious  man  upon  inquiry, 
that  would  be  sufficient.  If  the  purchaser  closes  his  eyes 
against  those  lights  which,  if  pursued,  would  disclose  the 
fraudulent  purpose  of  his  vendor,  he  must  suffer  the  conse- 
quences as  though  he  had  received  actual  notice.  Doyle  et 
al.  V.  Teas  et  al.,  4  Scam.  202;  Aetna  Life  Ins.  Co.  v.  Ford,  89 
111.  252;  Bent  v.  Coleman  et  al.,  89  111.  864. 

The  trial  court  not  only  refused  to  give  to  the  jury  that 
principal  of  law  when  asked  by  appellant,  but  gave  the  fol- 
lowing erroneous  instruction  in  behalf  of  appellee. 

2.  Fraud  can  never  be  presumed,  but  like  any  other 
fact,  must  be  proven  by  a  preponderance  of  the  evidence, 
and  in  this  case  before  the  jury  would  have  a  right  to  find 
that  the  conveyance  from  Fread  to  the  defendant,  Lane,  was 
not  a  bona  fide  transaction,  the  plaintiff  must  prove  that 
fraud  entered  into  such  transaction,  and  this  must  be  shown 
from  the  evidence,  and  it  must  also  appear  from  the  evi- 
dence, that  Lane  as  well  as  Fread  participated  in  such  fraud 
to  the  extent  of  having  knowledge  of  Fread's  intent,  and 
unless  the  plaintiff  has  shown  by  a  preponderance  of  the 
evidence  that  Fread  fraudulently  conveyed  the  property  in 
controversy  to  Lane  for  the  purpose  of  hindering  and  delay- 
ing his  creditors^  and  that  Lane  knew  of  such  fraudulent 
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intent,  and  thereby  assisted  the  said  Fread  in  such  fraudulent 
transaction,  the  verdict  of  the  jury  should  be  for  the 
defendant. 

Appellant's  refused  instructions,  numbers  five  and  seven, 
should  have  been  given. 

For  the  error  of  the  court  in  giving  the  above  quoted 
instructions  for  appellee  and  in  refusing  the  two  mentioned 
for  appellant,  the  judgment  will  be  reversed  and  the  cause 
remanded  for  another  triaL 


Jolm  Mathews  Apparatus  Co.  v.  Minor  B.  Neal  et  al. 

1.  SPBdAL  TnxDmo^-Mugt  Edate  to  Ultimate  Facf«.— Special  findings 
must  relate  to  ultimate  facts,  which  are  controlling  in  their  character, 
and  although  a  finding  may  be  very  important  as  tending  to  prove  an 
ultimate  fact,  yet  if  it  is  not  in  and  of  itself  acontroUing  one  in  the  case, 
it  is  not  sufficient  to  support  a  judgment  as  a  against  a  general  verdict. 

2.  Same — As  to  Merely  Evidentiary  F<iet8  Should  he  Ignored, — Inter- 
rogatories calling  for  special  findings  upon  merely  evidentiary  facts 
should  be  refused,  and  if  given  and  answered,  the  answer  should  be 
ignored  on  a  motion  for  judgment. 

8.  HiMXr-When  They  WiU  Control  the  General  Verdict.— All  reason- 
able presumptions  wiU  be  entertained  in  favor  of  a  general  verdict  as 
against  a  special  finding,  and  before  a  special  finding  can  be  allowed  to 
oontrol  the  general  verdict  there  must  be  such  antagonism  between 
tliem  that  it  could  not  be  removed  by  any  evidence  admissible  under 
the  issues  tried  by  the  jury.  The  trial  court  should  look  not  to  the  evi- 
dence heard,  but  to  what  could  have  been  heard  under  the  issues. 

Bepleyln,  for  goods  seized  under  an  execution.  Appeal  from  the 
County  Court  of  DeWitt  County;  the  Hon.  QEORaE  K.  Inoham,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Reversed  and 
remanded.    Opinion  filed  September  18,  1897. 

Statement  of  the  Case. 

This  was  an  action  of  replevin,  by  appellant,  to  recover 
possession  of  a  soda  fountain  apparatus,  valued  at  $604.33, 
which  had  been  placed  in  the  restaurant  of  Fred  H.  Magill 
&  Co.,  at  Clinton,  111. 
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The  declaration  was  in  cepit  and  detinet.  A  default  was 
entered  against  two  of  the  defendants,  Fred  H.  Magill  and 
George  W.  Myers.  The  other  defendants  pleaded  nan- 
cepit,  non-detinet,  property  in  Magill  &  Co.,  and  three  special 
pleas  justifying  the  taking  of  the  property  under  various 
writs  of  execution,  attachment  and  distress  warrant,  which 
came  to  their  hands  as  sheriff  and  constable,  and  which  had 
issued  against  Magill  &  Co. 

The  plaintiff  (appellant  here)  replied  that  the  property 
was  the  property  of  Magill  &  Co.  and  not  subject  to  the 
writs. 

A  trial  by  jury  was  had,  resulting  in  a  general  verdict 
for  the  plaintiff.  At  the  instance  of  the  defendants,  the 
court  propounded  the  following  special  interrogatory  to  the 
jury  :  "  After  the  plaintiff  sold  and  delivered  the  apparatus 
to  Magill  &  Co.,  did  the  plaintiff,  by  any  authorized  agent, 
regain  possession  of  the  same  before  the  alleged  levy  of  the 
writs  in  this  case  2 "  To  that  question  the  jury  answered 
"  No." 

Upon  motion  of  counsel  for  the  defendant,  the  court 
entered  judgment  upon  the  special  finding,  notwithstanding 
the  general  verdict,  and  ordered  the  plaintiff  to  return  the 
propertj'^  replevied  or  pay  off  the  execution. 

O.  E.  Harris  and  E.  J.  Sweeney,  attorneys  for  appellant. 

"  If  on  a  verdict  for  the  plaintiff,  judgment  is  entered  for 
the  defendant,  or  vice  versa,  it  is  error  on  the  face  of  the 
record,  unless^  on  the  record  something  appears  to  justify 
such  judgment.  The  justification  may  be  on  the  pleadings, 
as  when  the  judgment  is  arrested  or  entered  *  non  obstante 
veredicto.^  Unless  the  finding  is  irreconcilable  with  the  gen- 
eral verdict,  looking  only  at  the  pleadings,  verdict  and 
findings,  the  general  verdict  will  prevail."  Gall  v.  Beck- 
stein,  66  111.  App.  478;  Smith  v.  McCarthy,  33  111.  App.  176; 
Stein  V.  Chicago  &  Grand  Trunk  Railway  Co.,  41  111.  App. 
38;  Black  on  Judgments,  Vol.  1,  Sec  186;  Hallberg  v. 
Brosseau,  64  111.  App.  620. 

A  fact  which  merely  tends  to  prove  a  fact  in  issue  with- 
out actually  proving  it,  is  not  inconsistent  with  the  general 
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verdict,  whatever  that  may  be.  The  court  can  not  look  to 
the  evidence;  the  inconsistency  must  be  so  irreconcilable 
as  to  be  incapable  of  being  removed  by  any  evidence  admis- 
sible under  the  issues.  Chicago  &  ii.W.  Bail  way  Co.  v. 
Dunleavy,  129  111.  132. 

The  special  answers  control  the  general  verdict  only 
when  the  antagonism  is  so  great  that  it  could  not  be  removed 
by  any  evidence  admissible  under  the  issues.  If  the  general 
verdict  and  special  answers  can  both  stand  upon  any  reason- 
able hypothesis,  having  regard  not  to  the  proof  actually 
made,  but  to  that  possible  under  the  issues,  the  general  ver- 
dict must  be  upheld.  Simons'  Adm'r  v.  Beaver,  15  Ind. 
App.  510,  43  N.  £.  478,  and  cases  there  cited. 

E.  B.  MrrcHELL,  Fkank  K.  Lemon  and  Moobe,  Warner  & 
Lemon,  for  appellees. 

Mb.  Presiding  Justice  Harkeb  delivered  the  opinion 
OF  THE  Court. 

This  is  an  appeal  from  a  judgment  of  the  County  Court, 
rendered  in  favor  of  the  defendants  in  a  replevin  suit  upon  a 
special  finding  of  the  jury,  when  the  jury  had  returned  a 
general  verdict  against  them. 

The  question  of  when  a  court  will  be  authorized  to  enter 
a  judgment  against  the  general  verdict  of  the  jury,  because 
of  its  being  inconsistent  with  some  special  finding  of  fact 
returned  at  the  same  time,  has  been  frequently  before  our 
Supreme  and  Appellate  Courts  since  the  act  of  1887,  rela- 
tive to  special  verdicts,  was  passed. 

Not  only  should  interrogatories  calling  for  findings 
upon  merely  evidentiary  facts  be  refused,  but  if  given  and 
answered,  the  answer  should  be  ignored,  on  a  motion  for 
judgment.  The  special  finding  must  relate  to  ultimate  facts, 
such  as  are  controlling  in  their  character.  The  finding  may 
be  very  important  as  tending  to  prove  an  ultimate  fact,  and 
yet,  if  it  is  not  in  and  of  itself  a  controlling  one  in  the  case, 
it  is  not  sufficient  to  support  a  judgment  as  against  a  general 
verdict.  Chicago  &  N".  W.  Ry.  Co.  v.  Dunleavy,  129  111. 
132;  Ebsery  v.  Chicago  City  Ry.  Co.,  164  111.  518;  Chicago 
&  A.  E.  R.  Co.  V.  Anderson,  166  111.  572. 
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The  general  rule  that  all  reasonable  presamptions  will  be 
entertained  in  favor  of  a  general  verdict,  does  not  apply  in 
aid  of  special  findings.  To  control  the  general  verdict  there 
must  be  such  antagonism  between  the  special  finding  and 
the  general  verdict  that  it  could  not  be  removed  by  any 
evidence  admissible  under  the  issues  tried  by  the  jury. 
Hence,  in  determining  that  question,  the  trial  court  should 
look  not  to  the  evidence  heard,  but  to  what  could  have  been 
heard  under  the  issues. 

Under  the  issues  formed  by  the  pleadings  in  this  case,  the 
special  interrogatory  propounded  to  the  jury  did  not  call 
for  an  answer  that  was  controlling.  It  should  have  been 
refused.  It  nowhere  appears  from  the  pleadings  that  the 
plaintiff's  right  to  the  possession  of  the  property  depended 
upon  whether  it  regained  possession  of  it  after  it  was  deliv- 
ered to  Magill  &  Co.,  and  before  it  was  levied  upon  by  the 
writs. 

The  court  erred  in  rendering  judgment  on  the  special 
finding.  The  judgment  will  be  reversed  and  the  cause 
remanded,  with  directions  to  enter  judgment  on  the  general 
verdict,  or  set  it  aside  and  award  a  new  trial  if  a  motion  to 
that  effect  is  made,  and  the  court  is  of  the  opinion  that  a 
new  trial  should  be  granted.    Beversed  and  remanded. 
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^  Lewis  L.  Lehman  v.  James  H.  Glark^  Receiver. 

1.  Benefit  Bocnmss^Stittfect  to  the  Act  of  189S^  in  Regard  to  Astess- 
ment  Insurance  Societies. — Althoagh  the  asBOciation  ooncemed  in  this 
case  was  organized  under  the  act  of  1872  regulating  benefit  societies,  it 
is  embraced  within  the  act  of  1898  in  regard  to  companies  furnishing 
insurance  upon  the  assessment  plan,  and  is  subject  to  its  provisions. 

3.  EvmENCB—O/  Membership  in  Benefit  Societies.— In  a  suit  by  the 
receiver  of  an  assessment  insurance  association  to  coUect  assessments 
with  which  to  pay  death  claims,  it  is  not  necessary  that  the  certificates 
of  membership  of  the  deceased  members  be  produced;  if  the  records  of 
the  association  show  they  were  members  and  were  treated  as  such,  that 
they  paid  all  dues  and  assessments  up  to  the  time  of  their  deaths,  and 
that  proofs  of  deaths  had  been  received  and  retained  by  the  association 
without  objection,  &  prima  facie  case  is  established. 
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8.  Bt-Laws — Approval  of  Action  in  Regard  to^  Held  to  Amount  to 
Adoption  of. — ^The  records  of  a  benefit  society  showed  that  the  secretary 
reported  to  the  board  of  directors  that  by-laws  had  been  compiled, 
revised  and  printed,  and  that  the  secretary's  action  in  relation  to  by-laws 
was  approved.  The  law  under  which  the  association  was  operating  not 
providing  any  particular  mode  by  which  by-laws  should  be  adopted,  it 
was  hdd  that  the  approval  of  the  action  of  the  secretary  was  equivalent 
to  a  formal  adoption  of  the  by-laws  by  the  board  of  directors. 

4.  Wbitten  Contracts— r/ie  RvU  Prohibiting  Variation  of  by 
Parol,  Applied. — In  a  suit  by  the  receiver  of  a  benefit  society  to  collect 
assessments,  the  defendant  offered  to  prove  a  custom,  acted  upon  by  the 
association  and  individual  members,  that  when  a  member  failed  to  pay 
an  assesBment  he  should  be  relieved  from  further  liability  as  a  member. 
As  this  was  at  variance  with  the  application,  the  constitution  and  by- 
laws and  certificate  of  membership,  which,  taken  together,  formed  the 
contract,  it  was  field  that  it  was  an  attempt  to  vary  a  written  contract 
by  parol,  and  that  the  offered  evidence  must  be  excluded. 

Assmnpsit,  for  assessments  due  an  insurance  society.  Appeal  from 
the  Circuit  Court  of  Coles  County;  the  Hon.  Francis  M.  Wright, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed. 
Opinion  filed  September  18,  1897. 

,  Henley  &  Henley  and  J,  W.  &  E.  C.  Cbaig,  attorneys 
for  appellant. 

Andrews  &  Vadse,  attorneys  for  appellee;  J.  F.  Hughes, 
of  counsel. 


Opinion  per  Octriam. 

This  is  an  action  of  assumpsit  brought  by  appellee,  as  the 
receiver  of  the  Masonic  Benevolent  Association  of  Mattoon, 
111.,  to  recover  the  amount  of  assessments  made  by  him  as 
such  receiver,  against  appellant,  a  member  of  the  association, 
to  cover  death  losses. 

A  trial  was  had  upon  the  declaration,  general  issue  and 
stipulation  allowing  any  and  all  defenses  to  be  made  under 
the  general  issue. 

After  the  evidence  was  heard  the  court  directed  the  jury 
to  return  a  verdict  for  the  plaintiff,  which  the  jury  did,  fix- 
ing the  damages  at  (158.40.  A  remittitur  for  $19.80  was 
entered  and  a  judgment  rendered  for  (188.60. 
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The  case  was  before  this  court  at  the  November  term, 
1895,  on  an  appeal  from  a  judgment  sustaining  a  demurrer 
to  the  decoration,  and  it  is  reported  in  volume  65  111.  App. 
238. 

In  setting  out  the  reasons  for  holding  that  the  declaration 
was  good,  the  views  of  the  court  are  expressed  upon  nearly 
all  of  the  points  of  contention  now  urged  for  a  reversal  of 
this  judgment. 

Although  the  personnel  of  the  court,  as  now  organized, 
differs  from  what  it  was  then,  we  adhere  to  the  views  then 
expressed  and  shall  not  discuss  the  points  covered  by  the 
published  opinion. 

Although  this  association  was  organized  under  the  act  of 
1872,  regulating  benefit  societies,  it  is  embraced  within  the 
act  of  1893  and  is  subject  to  its  provisions,  and  this  court  so 
held  in  effect  when  passing  upon  the  sufficiency  of  the  dec- 
laration. 

Appellant  contends  that  the  membership  of  the  deceased 
members,  on  account  of  which  the  assessments  were  made, 
was  not  properly  proven.  He  insists  that  the  production 
of  their  certificates  of  membership  was  the  proper  and  only 
mode  by  which  that  fact  could  be  proven. 

We  are  of  the  opinion  it  did  not  devolve  upon  the  receiver 
to  produce  such  certificates.  They  are  not  supposed  to  be  in 
his  possession.  If  the  records  of  the  association  showed 
they  were  members,  and  they  were  treated  as  such,  that  they 
had  paid  all  dues  and  assessments  extended  against  them 
up  to  the  time  of  their  deaths,  and  that  proofs  of  their  deaths 
had  been  received  and  retained  by  the  association  without 
objection,  a  prima  facie  case  was  established. 

To  the  contention  that  there  is  no  proof  that  the  by-laws 
were  ever  adopted  by  the  association  it  is  sufficient  to  say 
that  the  record  of  the  proceedings  of  the  board  of  directors 
of  the  date  June  1, 1886,  introduced  in  evidence,  shows  "  that 
the  secretary  reported  to  the  board  that  the  by-laws  as  they 
nowstand  had  been  compiled  and  Revised,  that  he  had  had  five 
thousand  copies  printed  at  cost  of  $5.50  per  thousand,  and 
that  on  motion,  secl*etary's  action  in  relation  to  by-laws  was 
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approved."  The  evidence  shows  that  the  copy  offered  upon 
the  trial  was  one  of  those  printed  in  18S6  and  approved  by 
the  board  of  directors. 

The  act  under  which  the  association  was  operating  at  that 
time  did  not  prescribe  any  particular  mode  by  which  by- 
laws should  be  adopted.  The  approval  of  the  act  of  the 
secretary  in  compiling,  revising  and  publishing  the  by-laws 
was  equivalent  to  a  formal  adoption  of  them  by  the  boani 
of  directors. 

It  was  not  necessary  to  introduce  in  evidence  the  bill 
filed  by  the  attorney-general  for  dissolution  of  the  associ- 
ation, etc.  The  recital  in  the  decree  as  to  jurisdiction  of  the 
parties  and  the  subject-matter  obviated  that. 

The  evidence  shows  that  the  assessments  were  made  in 
accordance  with  the  provisions  of  the  constitution  of  the 
association  and  appellant  has  no  just  cause  of  complaint  on 
that  score. 

The  court  was  right  in  refusing  to  allow  appellant  to 
prove  that  a  custom  had  prevailed  and  had  been  acted  upon 
by  the  association  and  individual  members,  that  when  a 
member  had  failed  to  pay  an  assessment  he  should  be 
relieved  from  further  liability  as  a  member. 

It  was  an  effort  to  show  an  understanding  at  variance 
with  the  application,  the  constitution  and  by-laws  and  cer- 
tificate of  membership,  which,  taken  together,  constitute  a 
written  contract.  In  other  words  it  was  an  attempt  to  vary 
by  parol  a  written  contract. 

We  are  of  the  opinion  that  plaintiff  below  proved  his  dec- 
laration, and  as  no  valid  defense  was  interposed,  the  court 
rightfully  directed  the  jury  to  return  a  verdict  for  plaintiff. 

Judgment  affirmed. 


Eugene  T.  Miller  v.  Joseph  Simons  et  al.,  Ex'rs^  and 

Hope  8.  Davis. 

1.  Set-Off— Board  and  Lodging  Againat  Interest. —Ab  the  evidence 
in  this  case  shows  that  the  plaintiif  was  boarded  and  lodged  by  his  father 
during  all  the  time  for  which  interest  is  claimed,  this  court  holds  that 
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the  trial  court  properly  refused  to  allow  him  interest  on  his  claim  against 
his  father's  estate. 

2.  Findings  bt  the  CovKT—Suittained  by  the  Evtdence^—The  court 
reviews  the  evidence,  and  holds  that  it  sustains  the  findings  of  the  trial 
court,  and  that  the  judgment  must  be  affirmed. 

8.  County  CovRTS^Have  Equitable  Jurmliction  in  the  Settlement 
of  Estates, — In  the  settlement  of  estates,  the  County  Court  has  both  legal 
and  equitable  jurisdiction  in  the  allowance  of  money  demands,  and  can 
pass  upon  the  claim  of  a  partner,  against  the  estate  of  a  deceased  partner, 
for  a  share  of  the  profits  of  the  partnership  business. 

ClaimA  in  Probata — Error  to  the  Circuit  Court  of  Adams  County; 
the  Hon.  Oscar  P.  Bonnet,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1897.    Affirmed.    Opinion  filed  September  18,  1897. 

Geo.  H.  Wilson  and  J.  F.  Careott,  attorneys  for  plaintiff 
in  error. 

James  N.  Sprigo,  attorney  for  defendants  in  error. 

Mr.  Justice  Burroughs  delivered  the  opinion  of  the 
Court. 

For  many  years  prior  and  up  to  the  year  1875,  George 
A.  Miller .  was  conducting,  in  the  city  of  Quincy,  Adams 
county,  Illinois,  a  general  drug  and  book  store;  from  about 
1865  until  1875  Eugene  T.  Miller  worked  as  a  clerk  for 
his  father  in  this  drug  and  book  store,  at  $50  per  month. 
Commencing  in  1875,  there  was  conducted  in  said  store 
building  the  manufacture  of  "  Aniline  "  for  the  retail  trade, 
in  addition  to  the  sale  of  drugs  and  books;  and  this  con- 
tinued until  the  year  1 886,  with  plaintiff  in  error  continu- 
ing to  work  in  the  store  with  his  father,  and  some  of  that 
time  he  traveled  and  sold  *'  aniline,"  which  was  manufact- 
ured in  this  store.  This  drug  and  book  store,  both  before 
and  after  the  '*'  aniline  business"  was  added,  was  conducted 
in  the  name  of  '"  George  A.  Miller."  From  1876  to  1886 
the  business  done  in  this  store  was  kept  in  books  of  original 
entry,  numbered  1,  2,  3  and  4.  These  books  contained 
entries  made  by  George  A.  Miller,  the  father,  and  Eugene 
T.  Miller,  the  son,  and  some  were  made  by  another  son, 
Alexander  T.  Miller.     On  January  22,  1888,  George  A. 
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Miller  died  testate,  his  last  will  and  testament  being  dated 
January  28,  1876,  there  being  a  codicil  added  thereto, 
dated  January  16,  1886«  At  his  death,  George  A.  Miller 
left  a  widow  named  Anna  P.  Miller,  and  seven  children, 
named  as  follows:  Alexander  T,  Miller,  Eugene  T.  Mil- 
ler, George  Miller,  Mrs.  Fannie  Bunting,  Mrs.  Simons  and 
the  two  Mrs.  Sprague.  By  his  last  will  and  testament 
George  A.  Miller  named  his  sons,  Eugene  T.  and  Alexander 
T.  Miller,  executors,  and  his  widow,  Anna  P.  Miller,  execu- 
trix, and  by  the  codicil  thereto  he  named  his  son-in-law, 
Joseph  Simons,  one  of  the  executors.  All  the  persons 
named  as  executors  and  executrix  qualified  as  such,  shortly 
after  the  death  of  George  A.  Miller.  From  the  beginning 
of  the  administration,  Eugene  T.  Miller,  the  plaintiff  in 
error  and  one  of  the  executors,  took  entire  charge  of  the 
administration  of  the  estate  of  his  father,  and  had  charge, 
as  such  executor,  of  all  the  books  and  papers  of  said  estate 
(except  book  No.  4);  and  he  prepared  and  had  filed  in  the 
County  Court  of  Adams  County  such  inventory  and  re- 
ports of  the  estate  as  were  filed.  On  December  10, 1889, 
Eugene  T.  Miller,  plaintiff  in  error,  filed  in  the  office  of  the 
clerk  of  the  County  Court  of  Adams  County  two  claims, 
as  follows : 

One  Claim. 

QuiNCY,  III.,  Jan.  1,  1886. 
Geo.  a.  Miller  Estate, 

To  Eugene  T.  Miller, 
Dr.  for  one-half  the  profits  of  the  '^  Aniline  Business,"  as 
per  statement  attached : 

Cash  Aniline  profits $20,958  50 

Mdse.  Aniline  profits 5,461  63 

$26,420  13 
Less  half $13,210  06 


Interest  $13,210  07 

As  the  entire  cash  proceeds  of  this  business  were  drawn 

and  nsed  by  George  A.  Miller  for  his  own  purpose,  legal 
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interest  is  claimed  on  the  amount,  which  should  have  been 
paid  to  £.  T.  M.  from  time  to  time.  It  was  the  agreement 
that  E.  T.  Miller  should  have  a  salary  of  one-half  the  profits 
of  the  aniline  business. 

Aniline  Business    from  January  1, 1875,  to  January  1, 
1886. 

Gboss  Sales  Anilii^b. 

Cash  Sales 1875  $11,738  85 

"  "  1876  5,924  85 

«  "  1877  5,875  15 

''  "  1878  3,940  40 

*<  « 1879  2,643  30 

«  "  1880  3,270  43 

«  «  1881  3,496  30 

«  "  1882  4,007  45 

*^  «  1883  3,784  95 

«  «  I8b4  990  95 

*«  «  1885  33175  $46,004  40 

Stock  and  Expenses 1875  $4,699  16 

«  "  1876  3,451  40 

«  «  1877  2,416  00 

"  «  1878  2,095  55 

«  "  1879  1,267  00 

"  «  1880  1,750  15 

«  «  1881  1,896  90 

"  "  1882  1,953  95 

"  «  1883'  1,951  35 

*^  "  1884  411  60 

*«  «  . .  .• 1885  515  60  $22,408  65 

Deduct  G.  A.  M.  Personal.  .$  87  50 

Entered  by  Error 648  15 

735  65 

Gross  Expense  Account $21,673  90 


Net  Profit $24,331  60 
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Liabilities. 

Back  rent  due  G.  A.  M.  agreed  $3,300  for  room  11  years. 

Cash  due  G.  A.  M.  Jan.  1,  '75 $     73  00 

Original  capt 8,373  00 

Cash  aniline  profit $20,958  50 

Stock  (taken  in  trade  for  aniline.) 

Exchange  to  Missouri  land,  1885 . .  • $1,600  00 

Merchandise  to  family  11  years 500  00  agreed 

On  hand  Dec.  31,  1885 8,461  63 

.     $5,561  63 

LlABILFFIES. 

Aniline  stock  from  G.  A.  M $   100  00 

Stock  profit $5,461  63 

This  statement  is  from  the  records  of  the  business  as  kept 
from  year  to  year,  except  rent  and  merchandise  to  G.  A. 
M.  family.  The  stock  item  disposed  of  above,  and  on  hand, 
represents  stock  accumulated  in  the  progress  of  the  aniline 
business  and  none  other. 

Pboftps  of  the  Aniline  Business  to  Jan.  1,  1886. 

Drawn  by  G.  A.  M.  cash  to  Hampshire  St.  prop- 
erty  $  6,755  14 

«        "         "  «      "  Dills  building,  vari- 

ous  dates 4,694  25 

«        «         «  «*      «  Mill  in  fall  of  1879.      1,549  90 

«        "         "  «     "  Alex.  T.  Miller,  Feb. 

1879 3,200  00 

«        "         «  "     "  Alex. T.Miller,  Mar. 

10,  1884 6,020  00 

"        «  "  «    in  safe  Dec.  31,  1885. .         239  25 

"        "         "        Mdse.  to  Missouri  land  May, 

1885 1,600  00 

"        «         "  "     on  hand  Dec.  31, 1885     8,461  63 

$27,520  17 
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The  last  two  items  of  merchandise  represents  merchan- 
dise accumulated  in  the  progress  of  the  aniline  business  and 
no  other.'^ 

Affidavit  of  Eugene  T.  Miller  to  the  foregoing  claim, 
stating  the  sum  of  $13,207,10  to  be  due  and  unpaid. 

Other  claim  of  Eugene  T.  Miller  against  the  estate  of 
George  A.  Miller^  deceased : 

"  QuiNCY,  III.,  Jan.  1,  1886. 

Estate  of  George  A.  Miller  to  Eugene  T.  Miller. 
Dr. 
1875. 

Jan  1,  to  cash $6,000  00 

Cr. 

1875,  By  cash $  67  95 

1876,  «  «  46  30 

1877,  «  "  45  00 

1878,  '^  «  37  00 

1879,  «  «  88  00 

1880,  **  "  117  55 

1881,  "  "  30  75 

1882,  "  «  60  00 

1883,  «  «  45  35 

1884,  "  "  44  00 

1885,  «  «  76  25        648  15 


$j5,351  85 
Legal  interest  is  claimed  on  the  above,  as  usually  calcu- 
lated, from  January  1,  1875. 

Affidavit  of  Eugene  T.  Miller  of  December  10, 1889,  to 
the  foregoing  claim,  stating  $5,351.85,  with  interest,  to  be 
due  and  unpaid." 

These  claims  were  heard  in  the  County  Court  of  Adams 
County,  at  the  March  term  thereof,  1891,  and  resulting  in 
that  court  allowing  claimant  the  sum  of  $6,000,  to  be 
paid  him  out  of  said  estate,  in  due  course  of  administration, 
as  a  claim  of  the  seventh  class.  From  this  order  of  the  said 
County  Court,  claimant,  Eugene  T.  Miller,  appealed  to  the 
Circuit  Court  of  Adams  County,  where  a  trial  was  had 
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, I  ■         ■■  I * 

July  9,  1891,  on  said  claims,  before  the  court,  without  a 
jury,  and  said  Circuit  Court  found  that  the  claimant,  Eu- 
gene T.  Miller,  was  entitled  to  recover  on  his  said  $6,000 
claim,  from  the  estate  of  George  A.  Miller,  deceased,  the 
sum  of  15,400,  and  no  more,  and  allowed  said  amount  to 
him  against  said  estate,  as  a  claim  of  the  seventh  class,  to  be 
paid  in  due  course  of  administration;  ^^  and  as  to  the  said 
claim  of  $13,210.09  and  interest,  the  Circuit  Court  ordered 
and  adjudged  that  the  same  be  and  is  hereby  dismissed  by 
the  court  for  want  of  jurisdiction."  From  which  findings 
and  judgment  of  said  Circuit  Court,  plaintiff  in  error  brings 
this  case  to  this  court  on  writ  of  error,  sued  out  July  3, 
1896.  On  the  trial  of  these  claims  in  the  Circuit  Court, 
the  will  of  George  A.  Miller  was  offered  in  evidence  by 
claimant,  and  admitted  without  objection — the  material 
parts  of  which  will  are  as  follows: 

Last  will  of   George  A.  Miller. 

"I,  George  A.  Miller,  of  Quincy,  in  the  county  of  Adams 
and  State  of  Illinois,  do  hereby  make  and  declare  this,  my 
last  will  and  testament. 

First.  It  is  my  will  that  my  funeral  expenses  and  all  just 
debts  be  fully  paid. 

Second.  I  give,  devise  and  bequeath  unto  my  beloved 
wife,  Anna  P.  Miller,  and  my  sons,  Eugene  T.  Miller  and 
Alexander  T.  Miller,  all  my  estate,  real,  personal  and  mixed, 
and  wheresoever  situated,  but  in  trust  for  the  following 
uses  and  purposQ.s,  namely:  first,  to  carry  on,  for  such 
period  as  they  may  deem  best,  the  business  in  which  I  may 
be  engaged  at  the  time  of  my  decease;  and  I  hereby  appoint 
my  said  wife,  Anna  P.  Miller,  and  my  sons,  Eugene  T.  Mil- 
ler and  Alexander  T.  Miller,  executors  of  this  will,  the  sur- 
vivor or  survivors  of  them  to  act  as  well  in  the  capacity  of 
executors  as  that  of  trustees  herein;  my  said  executors  and 
trustees  may,  if  they  deem  it  proper,  sell  any  or  all  of  the 
premises  and  property  hereby  bequeathed  to  them,  in  trust 
as  aforesaid — it  being  my  will  that  all  said  property,  so 
held  in  trust,  shall  be  for  the  benefit  of  each  and  all  of  mv 
children  alike,  share  and  share  alike,  it  not  being  my  wish 
to  make  any  distinction  among  my  children.  ^ 
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Third.  It  is  my  will  that  my  said  trustees  and  executors, 
or  the  survivors  of  survivor  of  them,  be  exempted  from  giv- 
ing bonds  as  such  executors  and  trustees,  nor  shall  they  or 
any  of  them,  be  entitled  to  any  fees  as  such,  and  they  shall 
have  power  to  collect  all  dues  to  my  estate,  make  all  need- 
ful and  just  payments  and  settlements  of  claims  against  my 
estate,  to  close  out  the  business,  either  in  whole  or  in  part, 
as  it  may  seem  best  for  the  interest  of  the  estate.  And  my 
said  executors,  or  the  survivors  of  them,  upon  the  decease  of 
my  said  wife,  shall  divide  all  the  remainder  of  my  estate, 
share  and  share  alike,  among  all  my  children,  including  the 
said  Eugene  T.  and  Alexander  T.  Miller — the  descendants 
of  any  deceased  child  taking  the  share  of  their  deceased 
parent,  if  there  be  more  than  one,  and  if  only  one,  such  one 
taking  the   whole  share  of  his  or  her  deceased  parent. 

Fourth.  It  is  my  will,  anything  hereinbefore  to  the  con- 
trary notwithstanding,  that  my  wife  shall  have,  for  and 
during  her  natural  life,  my  store  property  on  the  corner  of 
Sixth  and  Hampshire  streets,  and  my  homestead  property 
on  Kentucky  street,  in  Qaincy,  Illinois;  tlie  income  from 
mid  property  whioh  may  remain  unexpended  by  my  said  wife; 
my  lots  on  Twelfth  street,  Quincy,  Illinois,  and  all  other 
real  and  personal  property,  not  including  my  said  store  and 
homestead,  shallj  if  need  be,  used  first  as  my  said  executorfe^ 
or  the  s7irvivors  or  survivor  of  them  jnay  think  best,  to  pay 
off  the  dd>ts  due  to  my  two  sons,  Eugene  T,  a?id  Alexander 
T.  Millery  or  other  debts,  if  any,  or  dividends  under  this 
will." 

Claimant  also  offers  in  evidence  entry  on  page  112,  of 
book  No.  4,  of  the  store  books  of  George  A.  Miller,  which  is 
as  follows : 

"Page  113,  book  4.  Personal  account — E.  T.  M.  to 
G.  A.  M.     1875. 

Jan %  16  65 

Feb 1  50 

Mch 3  25 

June 6  00 

July 9  15 
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Aug 11  40 

Sept 2  35 

Oct 4  85 

Nov 5  25 

Dec 3  65 

1 876 46  30 

1877 45  00 

1878 37  00 

1879 88  00 

1880 1 17  55 

1881 30  75 

1882 60  00 

1883  .  : 45  55 

1884 44  00 

1885 , : . .  76  25 

$648.15" 

And  books  Nos.  1,  2,  8  and  4  were  introduced  also  in 
evidence  by  claimant,  and  were  admitted  by  defendants 
below,  defendants  in  error  here,  as  the  books  of  original 
entry  of  G.  A.  Miller,  deceased,  that  they  were  correct,  and 
represented  the  eleven  years  of  business  in  question. 

Pages  131  and  133,  book  4,  contained  two  statements  of 
George  A.  Miller,  headed,  "To  whom  it  may  concern," 
which  are  as  follows : 

Page  131,  Book  4. 

"  To  whom  it  may  concern, 

QuiNor,  III.,  January  1,  1886. 

This  is  my  view  and  understanding  of  the  business  between 
Eugene  and  myself.  Although  there  has  been  no  written 
or  other  expressed  understanding  at  the  commencement,  it 
is  evident  to  all  parties  who  have  known  anything  about  it 
that  we  are  doing  business  as  partners;  every  act  of  ours, 
collectively  or  individually,  shows  and  confirms  it;  each  and 
either  of  us  assumed  and  exercised  ownership  over  the 
business  and  its  property,  and  there  is  nothing  in  law  or 
justice  to  the  contrary;  as  to  the  property  acquired  in  the 
course  of  the  business  each  one  of  us  is  fully  equally  respon- 
sible for,  whether  it  was  with  or  without  the  consent  of  the 
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other,  a8  there  was  no  limit  or  guide  to  our  operations  in 
any  way,  each  one  traded  as  he  thought  best  with  the  means 
and  property  of  the  concern,  for  the  concern,  and  now  in 
regard  to  the  final  settlement  of  this  business,  up  to  January^, 
1886  (eighteen  eighty-six).  I  agree  to  divide  the  net  assets 
on  hand  this  first  day  of  1886.     See  page  128. 

Although  Eugene  has  given  me  all  share  or  interest  he 
may  have  in  the  business  by  his  receipt  in  full,  I  except  the 
gift. 

But,  nevertheless,  hold  myself  and  administrators  ready 
to  give  him  it  or  its  equivalent  back  to  him. 

OsoRGE  A.  Miller." 

Page  133,  Book  4 : 
*^  To  whom  it  may  concern : 

QuiNCT,  III.,  January  1, 1886. 

In  settling  with  Eugene,  you  must  understand  that  the 
six  thousand  dollars  I  owe  him^  has  nothing  to  do  with  our 
partnership  business;  his  account  previous  to  1875  should 
be    deducted,   which  account  is  between  six  and  seven 
hundred  dollars. 

Now,  if  he  wishes  interest  allowed  him  on  the  six  thou- 
sand dollars,  then  charge  him  for  board,  washing  and  other 
privileges  and  attentions  just  as  much  as  he  charges 
interest.  I  never  expected  him  to  charge  interest,  and  so 
long  as  he  boards  at  home  and  is  not  paid  his  six  thousand 
dollars,  so  long  shall  he  allow  the  interest  for  his  board. 
In  regard  to  the  six  thousand  dollars,  my  intention  and  idea 
was  and  is,  that  he  is  to  have  just  six  thousand  dollars  more 
than  an  equal  share  of  my  estate  for  and  in  full  of  all  claims. 

Gkokge  a.  Miller." 

The  testimony  on  the  trial  in  the  Circuit  Court  also 
shows  that  plain tiflf  in  error,  in  the  latter  part  of  1885,  or 
the  first  part  of  1886,  executed  and  delivered  to  his  father 
a  writing,  being  a  receipt  in  full  for  his  share  or  interest  in 
the  "Aniline  Business; "  and  that  after  his  father's  death 
he  (plaintiff  in  error)  destroyed  it.  No  proposition  or  pro{)- 
ositions  of  law  were  presented  to  the  court  below,  by 
either  side,  to  be  held  or  refused  as  the  law  of  this  case. 
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In  this  court,  the  plaintiff  in  error  assigns  numerous 
errors  on  the  record;  and  the  defendants  in  error  also 
assign  numerous  cross-errors  on  the  record. 

Plaintiff  in  error,  under  his  errors  assigned,  insists,  in  his 
briefs  filed  in  this  court,  first,  that  the  lower  court  erred 
in  not  allowing  him  legal  interest  from  January  1, 1 875, 
on  the  $5,400  allowed  him  on  his  $6,000  claim.  But 
we  think,  inasmuch  as  the  evidence  shows  that  he  was 
boarded  and  lodged  by  his  father  from  January  1, 1875, 
until  the  death  of  his  father,  that  no  interest  on  that  sum 
ought  to  have  been  allowed  him,  hence  the  Circuit  Court 
committed  no  error  in  not  allowing  interest  to  him  on  that 
claim.  Plaintiff  in  error  insists,  second,  that  the  lower 
court  erred  in  dismissing  his  $13,210  claim,  for  his  one- 
half  of  the  profits  of  the  "Aniline  Business,"  from  1875  to 
1886.  But,  from  all  the  evidence,  when  carefully  con- 
sidered, it  does  not  satisfactorily  appear  to  us,  that  after 
considering  and  allowing  the  necessary  expenses  incurred 
in  conducting  that  business,  the  fair  allowance  for  the  capi- 
tal and  store-house,  furnished  by  his  father  in  conducing 
the  business,  and  the  cost  of  the  material  furnished  in  com- 
pounding the  dye  stuffs  used  in  that  business,  there  was 
any  profit  to  be  divided  between  his  father  and  himself; 
the  burden  of  showing  profits  to  be  divided  was  upon  plaintiff 
in  error,  as  claimant,  in  the  court  below.  Hence,  the 
Circuit  Court  committed  no  error  in  dismissing  this  claim. 
As  we  view  it,  it  makes  no  difference  whether  we  consider 
plaintiff  in  error  as  a  partner,  or  as  a  clerk  of  his  father 
in  the  "  Aniline  Business,"  because  the  Countv  Court  in 
trying  the  claims  of  plaintiff  in  error  against  his  father's 
estate,  under  its  equitable  as  well  as  legal  powers,  had 
jurisdiction  whether  the  claim  for  half  the  profits  of  the 
"  Aniline  Business"  was  as  partner,  or  clerk.  In  the  case 
of  James  P.  Westbay  v.  Eobert  E.  Y.  Williams,  5  111.  App., 
at  page  528  of  the  opinion,  this  court,  by  Higbee,  J.,  said : 
"  In  the  settlement  of  estates,  the  County  Court  has  both 
legal  and  equitable  jurisdiction  in  the  allowance  of  money 
demands."  See  also  Moore  v.  Rogers,  19  111.  347;  Dixon  v. 
Buell,  21  Id.  203;  In  re  Steel,  65  Id.  322;  Brandon  v.  Brown, 
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106  Id.  519;  Schlink  v.  Maxton,  153  Id.  447.  And  as  the 
County  Court  had  jurisdiction,  then  on  appeal  to  the  Cir- 
cuit Court,  that  court  likewise  had  jurisdiction. 

Defendants  in  error,  under  their  cross-errors  assigned, 
insist  that  the  court  below  erred  in  allowing  plaintiff  in 
error  $5,400  on  his  $6,000  claim.  First,  because  they  say 
the  statute  of  limitations  applies,  that  claim  being  more 
than  five  years  old.  We  think  there  is  sufficient  evidence 
to  take  this  claim  out  of  the  statute  of  limitations,  con- 
tained in  the  last  will  and  testament  of  George  A.  Miller, 
quoted  above,  and  the  written  statement  in  the  handwriting 
of,  and  signed  by  George  A.  Miller,  dated  Quincy ,  111.,  January 
1,  1886,  on  page  133,  of  book  4,  together  with  the  testimony 
given  by  the  various  witnesses  on  the  trial  of  this  case.  Defend- 
ants in  error,  secondly,  insist  that  plaintiff  in  error  is  bound 
by  the  receipt  in  full  which. he  gave  his  father,  and  which, 
after  it  came  into  his  hands  as  executor,  he  destroyed,  hence, 
it  was  error  in  the  court  below  to  allow  him  $5,400  on  his 
$6,000  claim.  We  can  not  come  to  that  conclusion,  because 
Geprge  A.  Miller,  in  his  written  statement  on  page  131,  book 
4,  dated  Quincy,  111.,  January  1,  1886,  referring  to  this 
receipt,  says :  ^^ Although  Eugene  has  given  me  all  share 
or  interest  he  may  have  in  the  "Aniline  Business,^'  by  his 
receipt  in  full,  I  (accept)  except  the  gift."  Hence,  we  know, 
although  the  receipt  was  destroyed,  that  it  was  a  receipt 
for  Eugene's  interest,  or  claim  in  the  ^'Aniline  Business," 
and  did  not  include  the  money  due  him  on  the  $6,000  clainu 
Therefore,  finding  no  error  in  this  record,  we  affirm  the 
judgment  of  the  Circuit  Court  herein,  with  costs  to  plaintiff 
in  error.    Judgment  affirmed. 


People,  etc.^  Use^  ete.^  y.  Amanda  E.  Lease,  Ex'x^  et  aU 

1.  Wills— ^  Distributee  May  Elect  to  Take  in  Money  Funds  Directed 
to  he  Invested  in  Land, — Where  a  testator  directs  that  the  ahare  of  one 
of  the  distributees  shall  be  invested  in  land,  the  title  to  veet  in  the 
distributee  absolutely,  such  distributee  has  the  right  to  elect  to  take  his 
share  in  money. 
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2.  Rbs  Judicata — Action  of  County  Court  on  Final  Report  of  an 
Executrix. — ^Where  an  executrix  renders  a  Anal  report  to  a  County  Court, 
thus  submitting  herself  to  the  jurisdiction  of  the  court,  if  the  court  has 
jurisdiction  of  the  subject-matter  and  of  a  distributee,  its  judgment  is 
final  and  conclusive  as  between  such  distributee,  and  the  executrix  and 
the  sureties  on  h^  bond,  unless  reversed  or  set  aside  for  fraud  or  mis- 
take. In  such  a  case  if  the  executrix  prior  to  the  final  settlement  holds 
notes  of  such  distributee,*  which  he  ought  to  pay,  she  should  then  and 
there  claim  a  credit,  and  if  she  fails  to  do  so  she  can  not  present  them 
as  a  set-ofif  in  a  suit  for  the  amount  found  to  be  due  on  the  settlement. 

3.  Pleading — Certain  Questions  Held  Not  Raised  by  the  Pleadings  in 
This  Case. — As  to  the  contention  that  a  certain  conversation  should 
operate  as  an  estoppel  in  pais  against  appellant  objecting  to  having  cer- 
tain notes  deducted  from  his  distributive  share  of  his  f ather*s  estate, 
and  the  contention  that  appellee  did  not  receive  notice  of  appellant*s 
election  to  receive  the  share  of  the  estate  in  money  until  after  she  had 
taken  such  steps  in  purchasing  real  estate  as  prevented  the  exercise  of 
such  right  of  election,  the  court  holds  that  no  proper  pleadings  were 
filed  warranting  the  court  in  hearing  evidence  of,  or  permitting  such 
deduction. 

Debt,  on  the  bond  of  an  executrix.  Appeal  from  the  Circuit  Court  of 
Montgomery  County;  the  Hon.  Jacob  Fouke,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion 
filed  September  18,  1897. 

J.  M.  Tbuitt  and  D.  H.  Zepp,  attorneys  for  appellant. 

There  can  be  no  question  that  where  a  testator  directs 
that  the  share  of  one  of  the  distributees  shall  be  invested  in 
land,  the  title  to  vest  in  the  distributee  absolutely,  such  dis- 
tributee has  the  right  to  elect  to  take  his  share  in  money. 

The  whole  doctrine  is  well  stated  in  Craig  v.  Leslie,  3 
Wheat.  563.  "  Thus  where  the  whole  beneficial  interest  in 
the  money  in  the  one  case,  or  the  land  in  the  other,  belongs 
to  the  person  for  whose  use  it  is  given,  a  court  of  equity 
will  not  compel  the  trustee  to  execute  the  trust  against  the 
wishes  of  the  cestui  que  trust,  but  will  permit  him  to  take 
the  money  or  the  land,  if  he  elects  to  do  so,  before  conver- 
sion has  actually  been  made,  and  this  election  he  may  make 
as  well  by  acts  or  declarations,  clearly  indicating  a  determi- 
nation to  that  effect,  as  by  application  to  a  court  of  equity. 
It  is  this  election  and  not  the  mere  right  to  make  it, 
which  changes  the  character  of  the  estate  so  to  make  it  real 
or  personal,  at  the  will  of  the  party  entitled  to  the  beneli- 
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cial  interest."  3  Pomeroy's  Eq.  Juris.,  Sees.  1175, 1 176, 1 1 77 
and  notes;  Baker  v.  Copenbarger,  16  111.  103;  Jennings  v. 
Smith,  29  111.  116;  Ridgeway  v.  Underwood,  67  111.  419; 
NicoU  V.  Scott,  99  111.  529;  Ebey  v.  Adams,  135  111.  80;  Hes- 
let  V.  Heslet,  8  111.  App.  22;  Burr  v.  Sim,  1  Whart.  (Penn.) 
252;  29  Am.  Dec.  48;  Proctor  v.  Ferebee,  1  Iredell's  Eq.  (N. 
C.)  143. 

The  six  promissory  notes,  amounting  to  $580.14,  should 
not  have  been  allowed  to  go  in  evidence,  because  said  notes 
were  or  should  have  been  included  in  the  final  settlement 
of  the  estate  of  Leonard  Lease,  deceased.  Therefore 
defendants  were  estopped  by  the  final  order  of  the  County 
Court,  from  using  said  notes  as  a  matter  of  defense  to  this 
suit.  We  think  an  examination  of  the  authorities  will  fully 
sustain  our  contention. 

The  County  Court  is  a  court  of  general  and  unlimited 
jurisdiction  in  matters  of  administration,  with  equitable 
powers  adapted  to  its  mode  of  proceeding.  Mofiitt  v.  Moffitt, 
69  111.  641;  Spenser  v.  Boardman,  118  111.  555;  Propst  v. 
Meadows,  13  111.  157;  Reynolds  v.  The  People,  56  III.  328; 
Moore  v.  Rogers,  19  111.  347;  Dixon  v.  Buell,  21  111.  203;  In 
re  Steele,  65  111.  322;  Brandon  v.  Brown,  106  111.  519;  In  re 
Corrington,  124  111.  363;  Matthews  v.  Hoflf,  118  111.  96; 
Housh  V.  The  People,  66  111.  178. 

And  being  a  court  of  general  jurisdiction,  liberal  intend- 
ments will  be  made  in  favor  of  its  orders  and  judgments. 
People  V.  Stacy,  11  111.  App.  506;  Bostwick  v.  Skinner,  80 
111.  147;  Moffitt  V.  Moffitt,  69  111.  641;  Anderson  v.  Gray, 
134  111.  554;  Ide  v.  Sayer,  30  111.  App.  216;  Blair  v.  Sennott, 
35  111.  App.  368,  134  111.  78. 

They  have  all  the  conclusiveness  of  other  final  judgments. 
PauUissen  v..  Loock,  38  111.  App.  510;  1  Woerner's  Law  of 
Adm'n,  Sec.  145;  2  Black  on  Judgments,  Sec.  638. 

And  where  the  County  Court  approves  a  final  report  it 
is  conclusive  on  the  parties  in  collateral  proceedings. 
Ammons  v.  People,  use,  etc.,  11  111.  6;  Ralston  v.  Wood,  15 

III.  159;  Housh  v.  People,  use,  etc.,  66  111.  178;  Frank  v. 
People,  use,  etc.,  147  III  105;  People,  use,  etc.,  v.  Stacy,  11 
111.  App.  506. 
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It  is  well  settled  that  the  principle  of  res  jvdicata 
embraces  not  only  what  has  been  determined  in  a  former 
case,  but  also  extends  to  any  other  matter  properly  involved, 
and  which  might  have  been  raised  and  determined  in  it. 
Kelly  V.  Donlin,  70  111.  378;  Hamilton  v.  Quimby,  46  111.  90; 
Rogers  v.  Higgins,  57  111.  244;  Bailey  v.  Bailey,  115  111. 
551;  1  Herman  on  Estoppel,  301;  21  Am.  and  Eng.  Enc.  of 
Law,  216  and  217. 

The  purpose  and  object  to  be  accomplished  by  a  final 
settlement  of  an  estate  is  to  ascertain  that  all  the  debts  have 
been  paid,  and  to  judicially  determine  who  are  the  distribu- 
tees of  the  estate  and  the  amount  to  be  paid  to  them  respect- 
ively, and  if  any  of  the  shares  are  to  be  paid  to  trustees,  or 
otherwise  invested  for  the  use  of  the  distributees,  the  final 
order  should  so  direct.  Where  there  are  minor  distributees, 
the  final  order  always  directs  that  the  shares  of  such  shall 
be  paid  to  their  guardians.  If  one  or  more  of  the  distribu- 
tees owe  the  estate,  such  indebtedness  is  assets  of  the  estate, 
which  it  is  the  duty  of  the  executor  or  administrator  to 
collect,  and  if  not  in  fact  collected  the  same  should  be 
deducted  from  the  share  of  the  distributee  owing  the  same. 
Howland  v.  Heokscher,  3  Sand.  Ch.  (K  Y.)  519. 

HowKTT  &  Jbtt,  attorneys  for  appellees. 

The  devise  to  Jacob  H.  Lease,  the  appellant  in  this  case, 
was  real  estate  only,  and  has  never  been  personal  property 
or  money,  nor  had  he  the  right  to  elect  to  take  the  devise 
in  money.  From  the  day  of  the  death  of  the  testator,  it 
became  at  once  a  devise  of  real  estate.  Hawley  v.  James, 
5  Paige,  443;  Redfield  on  Wills,  Vol.  3-139;  Collins  v. 
Champ's  Heirs,  15  B.  Monroe  (Ky.)  118. 

The  test  of  a  conversion  of  this  character  is  as  the  will  or 
deed  directed  that  conversion  to  be  made.  In  order  to  work 
a  conversion  while  the  property  remains  unchanged  inform, 
there  must  be  clear  and  imperative  directions  to  convert  it. 
Haward  v.  Peavey,  128  111.  430. 

Money  directed  to  be  laid  out  in  land  must  be  considered 
as  real  estate.    Phillips  v.  Ferguson,  17  Am.  St.  Rep.  78. 
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Money  and  other  personal  property  directed  and  agreed 
to  be  laid  oat  in  the  purchase  of  land  becomes  and  is  regarded 
as  land  in  equity.  It  will  therefore  pass  under  a  general 
devise  of  lands  or  of  real  estate;  it  will  descend  to  the  heir 
and  will  not  be  included  in  the  bequest  of  money  or  per- 
sonal property,  Pomeroy's  Equity  Jurisprudence,  Vol.  3, 
Sec.  1165. 

Me.  Justiob  Bcrrocghs  deliykbed  the  opinion  of  the 
Court. 

On  April  26, 1892,  one  Leonard  Lease,  the  father  of  Jacob 
H.  Lease,  the  appellant,  and  Amanda  E.  Lease,  one  of  the 
appellees,  died  testate,  and  by  his  last  will  and  testament 
he  appointed  the  said  Amanda  E.  Lease  executrix  thereof, 
and  by  the  seventh  clause  thereof  gives,  devises  and 
bequeaths  all  the  residuary  estate  he  owned  to  his  wife,  Mary 
Lease,  and  his  five  children,  one  of  whom  was  the  said 
Jacob  H.  Lease,  "  to  be  equally  divided  between  each  and 
all  of  them  in  the  following  manner,  each  and  all  to  have 
their  share,  and  put  it  to  their  own  use  and  benefit  as  they 
see  fit,  with  the  exception  of  my  son,  Jacob  H.  Lease;  it  is 
my  request  that  my  executrix  invest  his  share  of  my  estate, 
as  above  stated,  in  real  estate  in  Montgomery  county,  Illi- 
nois, to  be  selected  by  my  said  executrix  according  to  her 
best  judgment,  and  deeded  to  him  for  his  sole  use  and  benefit 
so  long  as  he  lives,  and  then  to  his  lawful  heirs." 

Amanda  E.  Lease,  on  the  19th  day  of  May,  1892,  qualified 
before  the  County  Court  of  Montgomery  County,  Illinois, 
as  such  executrix,  giving  the  usual  ofBcial  bond  as  such 
executrix,  and  thereupon  proceeded  to  administer  the  estate 
of  her  father. 

At  the  November  term,  1894,  of  the  Circuit  Court  of 
Montgomery  County,  Illinois,  said  Amanda  E.  Lease,  as 
such  executrix,  filed  her  bill  in  chancery  against  said  Jacob 
H.  Lease,  to  construe  the  said  seventh  clause  of  her  father's 
will,  relating  to  the  investment  of  her  brother  Jacob's  share 
of  said  estate,  and  that  court  decreed  that  she  invest  his 
share  of  that  estate  in  real  estate  in  said  Montgomery 
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county,  to  be  selected  by  her  according  to  her  best  judg- 
ment, and  that  she  deed  or  cause  to  be  deeded  said  real 
estate  to  said  Jacob  H.  Lease  in  fee  simple  absolute. 

On  May  1,  1894,  Amanda  E.  Lease  made  a  settlement 
with  her  sisters,  who  were  a  part  of  the  residuary  legatees 
under  her  father's  will,  in  which  she  paid  them  each 
$4,849.20  as  their  part  of  the  residuary  estate  of  her  father 
under  said  will.  But  her  brother,  Jacob  H.  Lease,  would 
not  accept  said  sum  in  full  of  his  share  under  said  will.  On 
January  10,  1895,  she  filed  in  said  County  Court  her  final 
report,  showing  the  distributive  shares  of  said  residuary  leg- 
atees to  be  $4,849.20  each.  This  report  was  objected  to  by 
her  brother  Jacob,  resulting  in  various  amended  reports 
being  filed  by  her  as  such  executrix  in  said  County  Court, 
until  December  2, 1895,  when  she  filed  in  said  County  Court 
her  last  final  report  as  such  executrix^  in  which  she  states 
as  follows : 

'^  She  further  reports  that  the  debts  and  claims  against 
said  estate  have  all  been  paid,  leaving  the  above  balance  to 
be  distributed  between  the  heirs  lawfully  entitled  thereto, 
as  follows : 
To  the  estate  of  Mary  Lease,  widow  of  Leonard 

Lease,  deceased $5,367.58 

To  Mary  E.  Hammond,  daughter  of  Leonard  Lease, 

deceased 6,367.58 

To  Eliza  J.  Stewart,  daughter  of  Leonard  Lease, 

deceased 5,367.58 

To  Relle  L.  Henkel,  daughter  of  Leonard  Lease, 

deceased 5,367.58 

To  Jacob  H.  Lease,  son  of  Leonard  Lease,  deceased  5,367.58 
To  Amanda  E.  Lease,  daughter  of  Leonard  Lease, 

deceased 6,367.58 

The  distributive  share  of  Jacob  H.  Lease  is 6,367.58 

With  interest  added 446.85 


$5,814.43 

She  now  moves  the  court  that  she  may  be  allowed  to 

make  distribution  as  above  set  forth,  and  having  made  and 

Vol.  LXXI  » 
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taken  receipts  therefor  and  presented  to  this  court,  asks  to 
be  discharged.    All  of  which  is  respectfully  submitted." 

Which  report  is  signed  by  Amanda  E.  Lease,  with  her 
affidavit  of  its  correctness  attached. 

On  December  21,  1895,  said  County  Court  made  its  order 
on  said  report,  as  follows :  After  reciting  the  filing  of  said 
report  and  the  publication  of  notice  of  the  final  settlement 
of  said  estate,  and  that  a  balance  of  $32,205.47  remained  in 
the  hands  of  said  executrix,  to  be  distributed  to  the  heirs  law- 
fully entitled  thereto,  closed  as  follows :  "  It  is  therefore 
ordered  by  the  court  that  said  executrix  pay  to  the  heirs 
and  distributees  the  balance  due  them  as  shown  by  said 
report,  and  upon  her  filing  their  receipts  in  full  for  such 
amounts,  she  will'  be  discharged.  Said  report  is  approved 
by  the  court  and  ordered  filed  and  recorded." 

On  the  hearing  in  the  County  Court  when  its  said  order 
was  made,  both  Amanda  E.  Lease  and  Jacob  H.  Lease  were 
parties  and  present,  and  took  part  and  were  represented  by 
attornevs. 

On  January  25,  1896,  Amanda  E.  Lease  served  on  the 
attorneys  of  Jacob  H.  Lease,  a  notice  in  writing,  as  follows : 
^'  To  Jacob  H.  Lease,  Nokomis,  Illinois. 

Tou  are  hereby  notified  that  on  the  30th  day  of  Decem- 
ber, 1895,  I  caused  to  be  purchased  from  Albert  Eckhoff 
and  wife  the  north  half  of  the  east  quarter  of  section  one 
(1),  township  nine  (9)  north,  range  two  (2),  west  of  the  third 
P.  M.,  in  Montgomery  county,  IlUnois,  containing  eighty 
acres,  for  a  consideration  of  three  thousand  dollars;  that  on 
the  30th  day  of  November,  1895,  I.  caused  to  be  purchased 
from  George  Bliss  and  wife,  the  east  half  of  the  southeast 
quarter  of  section  thirty-one  (31),  township  ten  (10)  north, 
range  one  (1)  west,  Montgomery  county,  Illinois,  for  con- 
sideration of  twenty-six  hundred  fifty  dollars,  both  of  which 
deeds  were  executed  to  you  in  compliance  with  the  terms 
and  conditions  of  the  will  of  the  late  Leonard  Lease, 
deceased,  and  also  in  compliance  with  the  terms  of  the 
decree  of  the  Circuit  Court,  rendered  at  the  November 
term,  1894,  construing  said  will,  and  that  such  lands  were 
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purchased  by  me  as  executrix  of  the  last  will  and  testament 
of  Leonard  Lease,  deceased,  investing  your  distributive  share 
in  said  estate  as  per  said  will  and  decree  above  mentioned. 

I  decline,  under  the  provisions  of  said  will  and  decree, 
therefore,  to  pay  to  you  your  distributive  share  in  money, 
as  said  distributive  share  has  before  this  time,  as  aforesaid, 
been  invested  in  real  estate,  and  as  soon  as  possible  abstracts 
of  title  will  be  prepared  thereto,  when  I  shall  tender  to  you 
said  deeds  above  mentioned,  together  with  abstracts  of  title 
therefor. 

Amanda  E.  Lb^se, 
Executrix  of  the  last  will  and  testament  of  Leonard  Lease, 
deceased." 

On  February  13,  1896,  Jacob  H.  Lease   served  upon 
Amanda  £.  Lease  the  following  demand  in  writing : 
^'Amanda  E.  Lease,  executrix  of  the  estate  of  Leonard 
Lease,  deceased. 

I  hereby  demand  payment  of  the  amount  due  me  as  my 
distributive  share  of  the  estate  of  Leonard  Lease,  deceased. 

Jacob  H.  Lease. 

February  13th,  1896." 

On  March  17,  1896,  Jacob  H.  Lease  commenced  in  the 
Circuit  Court  of  said  Montgomery  County  this  suit,  upon 
the  said  official  bond  of  said  Amanda  E.  Lease,  as  executrix 
of  her  father's  will. 

The  declaration  is  in  the  usual  form  of  debt  on  an  execu- 
trix's bond,  and  avers  the  filing  of  the  final  report  of  said 
Amanda  E.  Lease,  as  such  executrix  in  the  said  County  Court, 
in  which  it  shows  the  distributive  share  of  Jacob  H.  Lease 
to  be  $5,814.43,  and  the  order  of  the  said  County  Court, 
ordering  her  to  pay  him  the  same,  and  a  demand  made  by 
him  on  her  to  pay  him  said  amount,  and  her  refusal  to  pay 
it  to  him.  To  this  declaration  the  defendants  in  the  court 
below  (appellees  here)  interposed  the  following  pleas : 

First,  plea  by  defendant  Amanda  E.  Lease,  as  executrix, 
etc.,  is  a  plea  of  performance. 

Second,  plea  by  defendant  Amanda  E.  Lease,  sets  up  that 
in  and  by  the  bond  sued  on,  she  was  bound  to  fulfill  the 
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duties  and  conditions  imposed  upon  her  by  the  will  of  Leon- 
ard Lease,  deceased,  in  which  will  it  was  expressl}'^  pro- 
vided that  said  sum  of  money  in  the  declaration  mentioned 
should  be  by  this  defendant  invested  in  rear  estate  in  Mont- 
gomery county,  to  be  by  her  selected  according  to  her  best 
judgment,  and  that  this -defendant  did  invest  said  sum  of 
money,  in  the  declaration  mentioned,  in  real  estate  in  Mont- 
gomery county,  Illinois,  selected  by  her  as  in  said  will  pro- 
vided. 

Third,  plea  by  defendant  Amanda  E.  Lease,  executrix, 
etc.,  se.ts  up  that  said  sum,  in  the  declaration  mentioned, 
was  due  the  defendant  under  the  terms  and  conditions  of 
the  last  will  and  testament  of  said  Leonard  Lease,  deceased, 
and  from  no  other  source.  And  that,  by  the  terms  of  said 
will,  this  defendant  was  expressly  directed  to  invest  said 
sum  of  money  in  real  estate  in  Montgomery  county,  to  be 
by  her  selected  according  to  her  best  judgment,  and  that 
she  did,  on,  to  wit,  November  80,  1895,  and  on  January  6, 
1896,  before  the  commencement  of  this  suit,  so  invest  said 
money,  as  directed  in  said  will;  and  that  she  afterward,  to 
wit,  on  March  21,  1896,  was  ready  and  willing,  and  tendered 
and  offered  to  the  plaintiff,  title  deeds  of  the  real  estate  so 
purchased  by  her  for  him,  together  with  all  costs  of  this 
suit  to  that  date,  but  that  the  plaintiff  refused  to  receive 
the  same;  and  that  the  defendant,  Amanda  £.  Lease,  now 
brings  the  said  title  deeds  with  costs,  so  tendered  herein  to 
court,  ready  to  be  delivered  to  plaintiff  if  he  will  accept  the 
same. 

Fourth,  plea  by  defendants,  Thomas  J.  Whitting^  John 
Marley,  Fred  Law,  Jacob  Sweney  and  John  Carstens,  is  a 
plea  of  general  performance  of  the  said  condition  of  said 
bond  by  defendant  Amanda  E.  Lease,  executrix,  etc. 

To  these  pleas,  plaintiff  in  court  below  (appellants  here), 
filed  the  following  replications : 

Plaintiff's  Eeplications. 
1.    Plaintiffs,  as  to  the  first  and  fourth  pleas  by  the 
defendants  pleaded,  deny  that  the  said  Amanda  E.  Lease 
has  performed  all  the  conditions  of  the  said  writing  obliga- 
tory. 
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2.  Plaintiffs  deny  that  the  said  Amanda  E.  Lease 
invested  the  said  sam  of  money  in  the  said  declaration  men- 
tioned in  real  estate  in  Montgomery  coanty,  Illinois,  as 
alleged  in  her  second  plea. 

3.  To  the  second  plea  plaintiffs  further  reply  that 
Amanda  E.  Lease  did  not  invest  the  distributive  share  of 
the  said  Jacob  H.  Lease  in  the  estate  of  Leonard  Lease, 
deceased,  in  real  estate  in  said  county,  reasonably  equal  in 
value  to  said  distributive  share  and  close  with  the  proper 
verification. 

4.  As  to  said  second  plea,  plaintiffs  say  that  the  said 
supposed  real  estate  in  said  county  was  purchased  by  the 
said  Amanda  £.  Lease,  at  a  price  greatly  in  excess  of  the 
true  value  thereof,  with  intent  thereby  to  wrong  and  injure 
the  said  Jacob  H.  Lease,  and  offer  to  verify. 

5.  As  to  the  said  second  plea,  plaintiffs  say  that  when 
Amanda  E.  Lease  purchased  said  supposed  lands  she  did  not 
procure  a  good  and  sufficient  merchantable  title  thereto, 
and  this  they  are  ready  to  verify,  etc. 

B.  As  to  said  second  plea,  plaintiffs  say  that  said  sup- 
posed lands  in  said  plea  mentioned  are  not  free  and  clear  of 
all  incumbrances,  and  this  they  are  ready  to  verify. 

7.  And  for  further  replication  to  said  second  plea, 
plaintiffs  say  that  before  the  said  Amanda  E.  liCase  invested 
said  sum  of  money  in  plaintiffs'  declaration  mentioned,  or 
any  part  thereof,  in  the  said  supposed  real  estate,  and  gave 
the  said  Jacob  H.  Lease  notice  thereof,  the  said  Jacob  II. 
Lease  had  elected  to  convert  the  devise  of  real  estate  made 
in  his  favor  by  the  said  Leonard  Lease,  deceased,  in  and  by 
his  last  will  and  testament,  and  take  the  same  in  money,  of 
all  which  the  said  Amanda  £.  Lease  had  due  notice,  and 
this  they  are  ready  to  verify. 

8.  As  to  said  third  plea,  plaintiffs  deny  that  Amanda 
K  Lease  invested  said  sum  of  money  in  the  said  declaration 
mentioned  in  real  estate,  etc. 

9.  As  to  said  third  plea,  plaintiffs  say  the  said  Amanda 
E.  Lease  did  not  invest  the  said  sum  of  money  in  plaintiffs' 
declaration  mentioned  in  real  estate  reasonably  equal  in 


390  Appellate  Courts  of  Illinois. 

Vol.  71.]  People  v.  Lease. 

value  to  the  said  sum  as  in  and  by  said  supposed  last  will 
and  testament  it  was  her  duty  to  do,  and  this  they  are  ready 
to  verify,  etc. 

10.  As  to  said  third  plea,  plaintiffs  say  that  Amanda 
£.  Lease  purchased  said  supposed  lands  at  a  price  greatly 
in  excess  of  the  market  value  thereof,  with  intent  to  cheat, 
wrong  and  injure  the  said  Jacob  H.  Lease,  and  offer  to 
verify,  etc. 

11.  As  to  said  third  plea,  plaintiffs  say  that  when  the 
said  Amanda  E.  Lease  purchased  the  said  supposed  real 
estate  she  did  not  procure  a  good  and  sufficient  title  thereto, 
and  offer  to  verify,  etc. 

12.  As  to  said  third  plea,  plaintiffs  say  that  said  sup- 
posed lands  are  not  free  and  clear  of  incumbrances,  b}'  rea- 
son whereof  the  said  Jacob  H.  Lease  ought  not  to  be 
required  to  accept  the  same,  and  offer  to  verify,  etc. 

18.  As  to  said  third  plea,  plaintiffs  say  that  before  the 
said  Amanda  E.  Lease  tendered  to  the  said  Jacob  H.  Lease 
title  deeds  to  said  supposed  lands,  the  said  Jacob  H.  Lease 
had  elected,  as  he  had  a  right  to  do,  to  reconvert  the  devise 
made  to  him  by  the  said  Leonard  Lease  in  and  by  his  last 
will  and  testament,  and  take  the  same  in  money,  of  all  which 
the  said  Amanda-  E.  Lease  had  notice,  before  she  tendered 
said  deeds  as  alleged  in  said  plea,  and  offer  to  verify,  etc. 

14.  As  to  the  said  third  plea,  plaintiffs  say  the  said 
Amanda  £.  Lease  did  not  tender  the  title  deeds  mentioned 
in  said  plea  until  long  after  the  commencement  of  this  suit, 
and  of  this  the  plaintiffs  put  themselves  upon  the  country. 

15.  As  to  said  third  plea,  plaintiffs  say  that  the  said 
Amanda  £.  Lease  did  not  tender  title  deeds  to  the  said 
Jacob  H.  Lease  for  real  estate  in  which  the  said  sum  of 
money  in  the  said  declaration  mentioned  was  invested^ 
as  in  said  plea  alleged,  and  of  this  the  plaintiffs  put  them- 
selves upon  the  country. 

February  12,  1897,  demurrer  to  plaintiffs'  sixth,  seventh 
and  thirteenth  replications. 

February  12,  1897,  demurrer  sustained  to  the  seventh  and 
thirteenth  replications,  and  plaintiffs  excepted  and  over- 
ruled as  to  the  sixth  replication. 
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Rejoinders  (I)  and  (2)  traversing  plaintiffs'  first  and  second 
replications. 

Rejoinders  (3),  (4)  and  (5)  traversing  plaintiffs'  third, 
fourth  and  fifth  replications. 

Rejoinder  (6)  to  plaintiffs'  sixth  replication  by  Amanda  E. 
Lease,  ^'  because  she  says  that  the  lands  so  purchased  by  her 
and  in  which  the  said  distributive  share  of  the  said  Jacob 
11.  Lease  was  invested,  were  at  the  time  of  the  purchase 
thereof,  free  and  clear  of  all  valid  existing  incumbrances," 
and  of  this  she  puts  herself  upon  the  country. 

Rejoinder  (7)  joining  issue  upon  plaintiffs'  eighth  replica- 
tion. 

Rejoinder  (8)  traversing  plaintiffs'  ninth  replication. 

Rejoinder  (9)  and  (10)  traversing  plaintiffs'  tenth  and 
eleventh  replications. 

Rejoinder  (11)  by  Amanda  E.  Lease  to  plaintiffs'  twelfth 
replication,  because  she  says  that  at  the  time  of  the  pur- 
chase of  said  lands,  said  lands  were  free  and  clear  of  any 
valid  existing  incumbrances,  and  of  this  she  puts  herself 
upon  the  country. 

Rejoinder  (12)  joining  issue  upon  plaintiffs'  fifteenth 
replication. 

Additional  replications: 

19.  As  to  said  third  plea,  plaintiffs  say  that  the 
said  Amanda  E.  Lease  did  not  tender  to  said  Jacob  H. 
Lease  title  deeds  to  real  estate  in  Montgomery  county,  Illi- 
nois^ in  which  she  had  invested  the  sum  of  money  in  the 
plaintiffs'  declaration  mentioned,  as  alleged  in  said  plea,  and 
of  this  they  put  themselves  upon  the  country. 

20.  As  to  said  second  plea,  plaintiffs  say  that  a  part  of 
the  said  supposed  lands  in  said  plea  mentioned,  to  wit:  K.  ^ 
N.  E.  i  Sec.  1,  town  9,  range  2,  west,  at  the  time  when  the 
said  supposed  title  deed  thereto  was  tendered  to  the  said 
Jacob  H.  Lease,  was  and  now  is  not  free  and  clear  of  all 
incumbrances,  and  this  the  plaintiffs  are  ready  to  verify,  etc. 

21.  As  to  said  third  plea,  plaintiffs  say  that  a  part  of 
the  said  supposed  lands  in  said  pleas  mentioned,  to  wit :  N.  ^ 
N.  E.  i,  Sec.   1,  town  9,  range  2  west,  at  the  time  when 
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the  said  supposed  title  deed  to  said  land  was  tendered  to 
the  said  Jacob  H.  Lease,  was  and  now  is  not  free  and  clear 
of  all  incumbrances,  and  this  the  plaintiffs  are  ready  to 
verify,  etc. 

22.  As  to  the  said  third  plea  as  amended,  plaintiffs  sa^*^ 
that  before  the  said  Amanda  E.  Lease  tendered  the  said 
title  deeds,  he,  the  said  Jacob  H.  Lease,  who  then  and  there 
had  a  whole  beneficial  interest  in  the  said  devise  of  real 
estate  mentioned  in  said  plea,  elected,  as  he  had  a  right  to 
do,  to  reconvert  the  said  devise  of  real  estate  made  in  his 
favor  by  the  said  Leonard  H.  Lease  in  his  last  will  and 
testament,  and  take  the  same  in  money,  of  which  election 
the  said  Amanda  E.  Lease  had  notice  before  she  tendered 
said  deeds,  and  this  plaintiffs  are  ready  to  verify,  etc. 

23.  As  to  the  said  amended  third  plea,  plaintiffs  say 
that  the  said  Amanda  E.  Lease  did  not  bring  said  deeds  and 
costs  into  court  here  until  the  18th  day  of  February,  1895, 
the  day  said  case  was  set  for  trial,  and  offer  to  verify,  etc. 

24.  As  to  said  third  plea,  plaintiffs  say  that  said 
Amanda  £.  Lease  did  not,  on  the  21st  day  of  March,  1897, 
tender  to  said  Jacob  H.  Lease  all  the  costs  of  this  suit  to 
that  date,  as  alleged  in  said  plea,  and  of  this  the  plaintiffs 
put  themselves  upon  the  country. 

Plaintiffs  demur  to  defendant's  rejoinders  six,  ten  and 
eleven.  Demurrers  overruled  and  plaintiffs  except.  Plaint- 
iffs demur  to  defendant's  third  plea  as  amended.  Demurrer 
overruled  and  plaintiffs  except. 

Defendants  tender  in  open  court  to  said  plaintiffs  the  sum 
of  ten  dollars  as  a  tender  in  this  case. 

Defendants'  demurrer  to  plaintiffs*  twenty-second  and 
twenty-third  replications  sustained,  and  plaintiffs  except. 

Bejoinder  by  defendant  Amanda  E.  Lease,  joining  issue 
on  plaintiff's  nineteenth  replication. 

Kejoinders  of  Amanda  E.  Lease,  to  plaintiffs'  twentieth 
and  twenty-first  replications,  because,  she  says,  that  at  the 
time  of  the  purchase  of  said  lands  and  the  tender  of  the  title 
deeds  thereof  to  the  plaintiff,  said  land  was  free  and  clear  of 
all  incumbrances,  and  of  this  she  puts  herself  upon  the 
country. 
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Trial  by  the  court  without  a  jury. 

The  court  finds  the  issues  in  favor  of  the  defendants  and 
against  the  plaintiffs;  plaintiffs  move  the  court  for  a  new 
trial,  which  motion  is  overruled;  judgment  on  the  findings 
of  the  court  against  the  plaintiffs,  and  that  Jacob  H.  Lease, 
pay  the  costs  of  this  suit;  to  all  of  which  findings,  rulings 
and  judgment  so  entered,  made  and  rendered  by  the  court 
as  aforesaid,  the  said  plaintiff,  Jacob  H.  Lease,  enters  his 
exceptions  and  prays  an  appeal  to  the  Appellate  Court  of 
the  Third  District  of  Illinois,  which  is  allowed,  etc. 

As  we  view  this  case,  we  are  compelled  to  reverse  the 
judgment  of  the  trial  court  herein,  and  remand  this  case  for 
a  new  trial  for  at  least  two  reasons;  the  first  is,  because,  by 
the  rulings  of  the  trial  court  in  settling  the  pleadings,  in 
admitting  and  rejecting  evidence,  and  in  refusing  to  hold 
certain  propositions  of  law,  to  be  the  law  of  the  case,  it 
denied  the  appellant  the  right  to  plead  or  show  he  had 
elected  to  take  his  distributive  share  of  his  father^s  estate 
under  the  provisions  of  his  will,  in  money  instead  of  land; 
while  we  hold  the  law  to  be,  that  appellant  had  that  right, 
and  had  right  by  proper  pleadings  and  evidence  to  show  in 
the  court  below,  if  he  could,  that  he  had  so  elected,  and  to 
plead  and  show  if  he  could  that  appellee  Amanda  £.  Lease 
had  notice  of  his  so  electing,  before  she  invested  his  share 
of  said  estate  in  land,  as  directed  by  said  will,  fiaker  v. 
Copenbarger,  15  111.  103;  Ilidgeway  et  al.  v.  Underwood  et 
al.,  67  111.  419;  Ebey  et  al.  v.  Adams  etal,  135  111.  80;  and 
Craig  V,  Leslie,  3  Wheat.  563. 

Our  second  reason  is :  Be(*4LUse  the  court  below,  by  its 
findings,  rulings  on  evidence  and  its  judgment,  held  that 
the  notes  of  appellant,  admitted  in  evidence  and  amounting 
to  $580.14,  were  a  proper  credit  on  the  distributive  share  of 
appellant  in  the  estate  of  his  father,  as  shown  by  the  final 
report  of  the  executrix  of  said  will  and  the  order  of  the 
County  Court,  made  after  a  hearing  of  said  final  report. 
While  we  hold  the  law  to  be  that,  as  appellee,  Amanda  E. 
Lease,  and  appellant,  Jacob  H.  Lease,  were  parties  to  the 
record  in  said  County  Court  as  to  its  adjudication  on  the 
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final  report  of  said  appellee  as  executrix  of  said  will,  they 
are  both  bound  by  that  adjudication.  Propst,  Ex'r,  etc., 
V.  Meadows,  13  111.  167;  Hanna  et  al.  v.  Yocura,  17  111.  387; 
Reynolds  v.  The  People,  55  111.  328;  Schlink  v.  Maxton, 
153  111.  447,  and  Pike  et  al.  v.  City  of  Chicago,  155  111.  656. 
Where  the  County  Court  approves  a  final  report  of  an 
executor,  administrator  or  guardian,  it  is  conclusive  on  the 
parties  thereto  in  collateral  proceedings,  except  for  fraud  or 
mistake^  Ammons  v.  The  People,  use,  etc.,  11  111.  7;  Gil- 
lett  V.  Wiley,  126  111.  810,  and  Kattelman  v.  Estate  of 
Guthrie,  142  III.  357.  In  the  last  case  our  Supreme  Court 
says :  "  In  Kalston  v.  Wood,  15  111.  168,  when  the  Probate 
Court  has  determined  that  there  was  due  from  the  admin- 
istrator to  one  of  the  heirs  of  the  estate  a  certain  sum, 
which  the  administrator  was  ordered  to  pay  over  to  that 
heir,  it  was  held  that  an  order  of  a  Probate  Court  to  an 
administrator  to  pay  over  money  in  his  hands  to  an  heir  is 
conclusive,  and,  if  not  complied  with,  entitles  the  person  in 
whose  favor  it  is  made  to  recover  upon  the  administrator's 
bond  against  the  principal  and  security.  So,  in  Gillett  v. 
Wiley,  126  111.  310,  it  was  held  that  an  order  of  the  County 
Court;  finding  the  sum  in  a  guardian's  hands  belonging  to 
his  ward  after  the  majority  of  the  latter,  and  ordering  its 
payment  to  the  ward,  is  conclusive  upon  the  guardian  and 
his  surety,  except  for  fraud  or  mistajce  as  to  the  amount 
then  actually  in  the  hands  of  the  guardian.  The  same  doc- 
trine has  been  held  in  other  States.  See  Garton  v.  Botts, 
73  Mo.  274;  Sheetz  v.  Kirtley,  62  Id.  417." 

Here  the  executrix  was  before  the  County  Court  in  per- 
son, and  rendered  her  final  account  as  such  executrix,  thus 
submitting  herself  to  the  jurisdiction  of  the  court;  the 
court  had  jurisdiction  of  the  subject-matter,  and  of  appel- 
lant as  legatee  and  distributee,  therefore  the  judgment  of 
that  court  is  final  and  conclusive  as  between  them  and  the 
sureties  on  her  bond,  unless  reversed  or  set  aside  for  fraud 
or  mistake.  If  the  executrix,  prior  to  said  final  settlement 
in  said  County  Court,  held  notes  of  appellant  which  he 
ought  then  to  pa}^  her,  she  ought  to  have  then  and  there 
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claiined  a  credit  for  the  notes  when  she  rendered  her  final 
account. 

And  further,  the.  proceedings  on  final  settlement  in  said 
County  Court  show,  that  upon  her  motion  and  request  to 
that  court,  she  obtained  the  order  of  that  court  that  she  pay 
appellant  the  sum  of  money  sued  for  in  this  case;  and  that, 
upon  paying  it  to  him  and  presenting  his  receipt  to  said 
County  Court,  she  be  discharged  as  executrix,  etc.  Now, 
while  it  was  true  that  said  executrix  undertook,  in  her  said 
bond,  that  she  would  carry  out  the  provisions  of  said  will, 
yet  she  seems  to  have  lost  sight  of  its  provisions  as  to  invest- 
ing appellant's  share  of  said  estate  in  real  estate  in  Mont- 
gomery county,  Illinois,  when  making  her  final  settlement 
of  said  estate;  and  it  may  be  because,  from  conversations 
with  her  brother  Jacob,  she  understood  then  that  he  had 
elected  to  take  his  distributive  share  in  money,  instead  of 
having  her  invest  it  in  such  real  estate  as  the  said  will 
directed. 

However,  since  it  is  contended  that  a  conversation  had 
occurred  between  appellant,  through  his  attorney,  and  said 
executrix  at  sa|d  final  settlement  that  might  work  an  es- 
toppel in  pais  against  appellant  objecting  to  having  said 
notes  deducted  from  his  distributive  share  of  said  estate,  as 
found  in  said  settlement,  we  will  sa}^  that  no  proper  plead- 
ing was  filed  by  the  appellants  in  the  court  below  to  warrant 
that  court  in  hearing  evidence  of  such,  or  permitting  such 
deduction.  It  may  be  that  upon  proper  pleadings  and  proofs 
such  contention  may  be  established.  It  is  also  contended 
by  appellees  that  in  case  this  court  should  be  of  the  opinion 
that  under  the  provisions  of  his  father's  will,  appellant  has 
a  right  to  elect  to  take,  in  money,  his  share  of  his  father's 
estate  given  him  by  his  father's  will,  yet  they  contend,  from 
the  evidence  in  this  record,  appellee  Amanda  E.  Lease  had 
no  notice  of  such  election,  before  she  had  taken  such  steps 
in  purchasing  real  estate  as  provided  by  said  will;  that  a 
court  of  justice  would  not  permit  appellant  to  elect  to  take 
the  money  and  not  the  land  at  the  time  he  did  so  elect. 

The   full  answer  to  that  contention  is  that  the  record 
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shows  that  appellees  filed  no  proper  pleading  in  the  court 
below  to  warrant  the  court  below  to  so  adjudicate.  It  is 
a  fundamental  principle  in  our  court  procedure  in  this 
State  that  there  njiust  be  in  our  courts  of  record  both 
^^  allegata  etprohata^^  to  sustain  a  judgment. 

For  the  errors  indicated  above,  we  reverse  the  judgment 
of  the  Circuit  Court  of  Montgomery  County  in  this  case, 
and  remand  this  case  to  that  court  for  a  new  triaL 
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Chicago  &  Alton  B.  B.  Go.  r.  Gee  Grimes. 

1.  Railroads— Can  not  Contnxct  Against  Orosa  Negligence.— A  rail- 
road company  can  not  relieve  itself  by  contract,  from  liability  for  dam- 
ages resulting  from  its  gross  negligence. 

2.  Sams — Waiver  of  Written  Notice  of  a  Claim. —A  railroad  com- 
pany may  waive  a  provision  in  a  shipping  contract,  that  claims  for 
damages  must  be  made  in  writing,  by  receiving  a  verbal  notice  without 
objection  and  treating  the  claim  as  pending. 

8.  FR^cnca— Statement  of  Objections  on  the  Ground  of  Variance, — 
In  a  suit  against  a  carrier  for  damage  to  property  it  is  not  necessary  to 
state  where  the  property  was  received  or  discharged,  it  is  sufficient  if 
the  relationship  between  the  carrier  and  the  owner  of  the  property  be 
stated  and  proved;  and  an  objection  that  there  was  a  variance  between 
the  averments  and  proofs,  as  to  where  property  was  received,  should  be 
so  stated  in  the  trial  court,  that  the  plaintiff  may  know  of  it  and  have 
an  opporttmity  to  amend  his  declaration. 

4.  RBMiTTiTUits— ^Z/oii^  a«  a  Matter  of  Course, — Remittiturs  are 
allowed  as  a  matter  of  course  when  offered  voluntarily,  and  this  court 
does  not  think  the  trial  court  erred  in  allowing  appellee  to  remit  one 
dollar  from  his  judgment. 

Trespass  on  the  Case,  against  a  common  carrier  for  damage  to 
freight  Appeal  from  the  Circuit  Court  of  Will  County;  the  Hon.  Dor- 
RANCB  DiBELL,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1896.  Affirmed.  Opinion  filed  December  9,  1896.  Rehearing  allowed 
and  case  reheard  at  the  May  term,  1897.  Affirmed.  Opinion  on  rehear- 
ing filed  September  20,  1897. 

(397) 
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Geoboe  S.  House,  attorney  for  appellant. 

E.  Meers,  attorney  for  appellee. 

A  carrier  may  waive  a  provision  in  a  shipping  contract, 
that  a  claim  for  damage  must  be  made  in  writing  in  five 
days,  and  be  verified  by  affidavit,  by  receiving  without  ob- 
jection, unsworn  notice,  and  treating  the  claim  as  pending 
for  adjustment  upon  its  merits.  Wabash  R.  R.  Co.  v. 
Brown,  152  111.  484. 

A  common  carrier  can  not  by  express  contract  exempt 
itself  from  liability  resulting  from  gross  negligence,  or  will- 
f  ul  misconduct  committed  by  itself,  or  its  servants  or  em- 
ployes; nor  can  it  limit  its  liability  in  amount,  as  against 
damages  resulting  from  such  negligence.  Chicago  &  N. 
W.  Ry.  Co.  V.  Chapman,  133  111.  96;  Wabash,  St.  L.  &  P. 
Ry.  Co.  V,  Black,  11  111.  App.  465;  Chicago  &  N.  W.  By. 
V.  Chapman,  30  111.  App.  504. 

An  immaterial  variance  will  not  be  fatal.  Kidder  v. 
Vandersloot,  114  lU.  135. 

General  objection  of  variance  between  declaration  and 
proof  is  not  enough;  it  must  be  specific  to  show  wherein  it 
consists.    Start  v.  Moran,  27  111.  App.  119. 

It  is  too  late  to  object  to  a  variance  between  the  plead- 
ings and  proofs  on  appeal.  Home  v.  Walton,  117  111.  130; 
Schoonmaker  v.  Doolittle,  118  111.  605;  Dulin  v.  Prince,  124 
111.  76;  Wabash,  etc.,  Ry.  Co.  v.  Coble,  113  111.  115. 

Such  variance  is  noground  for  reversal.  City  of  Mattoon 
V.  Fallin,  113  111.  249. 

The  objection  of  variance  between  allegation  and  proof 
is  technical  and  not  favored.    Steams  v.  Reidy,  135  IlL  123. 

Opinion  per  Curiam  on  rehearing. 

We  have  considered  the  case  upon  the  rehearing  granted 
after  the  original  opinion  was  filed  and  find  no  reason  for 
changing  the  conclusion  reached  by  the  court  at  that  time. 
The  original  opinion  of  the  court,  with  a  slight  change  of 
expression  in  one  particular  will  be  adhered  to,  and  the 
judgment  of  the  Circuit  Court  will  be  affirmed*. 

Dibk:ll,  J.,  took  no  part. 
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Opinion  of  the  Coubt,  by  Me.  Justice  Lacey,  as  modi- 
fied ON  REHEABINO. 

This  was  an  action  in  case  by  appellee  against  the  appel- 
lant  to  recover  damages  to  a  pacing  mare  known  as  Amy 
L.,  the  property  of  appellee,  by  alleged  negligence  in  switch- 
ing the  car  on  which  the  mare  was  being  transported  to 
Joliet,  at  appellant's  railroad  yards  at  that  place,  by  nieans 
of  which  the  car  was  struck  by  another  car  and  jammed  in 
such  a  manner  as  to  throw  the  mare  down  and  against  the 
car  in  such  a  way  as  to  permanently  injure  and  ruin  her. 

The  case  was  tried  by  a  jury  and  resulted  in  a  verdict  in 
favor  of  appellee  for  $1,000  and  the  latter  then  remitted  one 
dollar  of  the  verdict,  and  motion  for  new  trial  moved  by 
appellant  was  overruled  and  judgment  rendered  against 
appellant  on  the  verdict  for  $999  and  costs  of  suit.  From 
this  judgment  this  appeal  is  taken  and  a  reversal  «ought  on 
various  grounds,  the  chief  of  which  is  that  the  verdict  is 
manifestly  against  the  weight  of  the  evidence. 

It  appears  from  the  evidence  that  the  mare  in  question 
was  shipped  ia  a  car  containing  three  other  horses,  the 
property  of  one  Harlan,  and  all  in  his  name,  from  Paris, 
Illinois,  to  Joliet,  Illinois,  under  a  contract  of  shipment  with 
the  Terre  Haute  &  Indianapolis  Railroad  Company,  dated 
the  28th  day  of  July,  1894.  The  contract  provided  that  the 
stock  transported  in  the  car.  No.  8566,  was  received  on  behalf 
of  the  company  and  of  the  connecting  carriers  to  the  place 
of  destination. 

The  route  taken  was  by  way  of  Atlanta  and  Bloomington, 
and  the  car  was  received  by  the  appellant  as  a  connecting 
carrier  on  its  line  of  road  at  Atlanta,  Logan  county,  Illinois, 
or  Bloomington,  Illinois,  and  from  there  transported  by  the 
way  of  Bloomington  to  Joliet  reaching  there  in  the  even- 
ing of  the  29th  of  July,  1894,  some  time  between  five  and 
seven  o'clock. 

The  horses  were  accompanied  by  one  Murray,  an  employe 
of  Harlan,  who  rode  in  the  car  to  take  care  of  Harlan's 
three  horses,  and  Frank  Elkins,  an  employe  of  appellee,  who 
also  rode  in  the  car  for  the  purpose  of  taking  care  of  appellee's 
own  horse. 
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The  final  destination  of  the  horses  was  Ingall's  Park  or 
Race  Track,  situate  on  the  line  of  the  Michigan  Central 
Eailroad  about  three  miles  east  from  the  Joliet  yards  of 
appellant.  The  tracks  of  appellant  were  connected  with 
the  tracks  of  the  Michigan X/cntral  Railroad  by  switch-tracks 
meeting  near  the  intersection  of  Washington  and  Michigan 
streets.  The  Michigan  Central  Railroad  had  a  switch  or 
spur-track  leading  from  its  main  line  or  track  directly  into 
the  park,  and  there  terminated  in  a  ^'  dead  end." 

For  switching  cars  to  Ingall's  Park  the  Michigan  Central 
Railroad  Company  charged  a  switching  fee  of  $2.00. 

The  case  was  tried  on  three  counts  of  the  amended  decla- 
ration. The  declaration  charges  that  the  horse  was  in  a  car 
of  appellant's  to  be  carried  from  the  city  of  Bloomington  to 
the  city  of  Joliet  for  hire,  and  that  while  the  car  was  switched 
from  th€f  md.in  line  at  Joliet,  and  standing  in  the  appellant's 
yards  at  Joliet,  appellant  carelessly,  improperly  and  negli- 
gently caused  certain  other  cars,  or  car  or  switch  engine,  to 
collide  suddenly  and  violently  with  and  against  the  car  in 
which  the  horse  was  being  carried,  by  means  of  which  the 
appellee's  horse  was  thrown  upon  the  side  and  floor  of  the 
car,  and  personal  property  in  the  car,  and  injured  in  the 
hips,  legs  and  pelvis  and  permanently  injured  and  rendered 
valueless. 

The  three  counts  were,  in  substance,  the  same. 

There  is  no  dispute  between  the  parties  that  the  horse  in 
question  when  brought  into  the  Joliet  yards  was  without 
injury,  and  that  the  happenings  which  resulted  in  the  injury 
occurred  after  the  car  was  cut  or  switched  out  of  the  train 
at  Joliet. 

It  also  appears  from  the  evidence  that  at  about  7.15 
o'clock  p.  M.  of  the  same  evening  when  the  traiii  arrived  at 
Joliet,  the  appellants  delivered  the  car  containing  the  mare 
and  the  other  horses  to  the  Michigan  Central  Railroad  Com- 
pany on  its  receiving  track,  to  be  there  transported  to  the 
race  track. 

There  is  no  dispute,  from  the  evidence,  that  the  mare  in 
question  when  delivered  at  Ingall's  Park  on  the  same  even- 
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ing  about  nine  o'clock  or  a  little  after  was  injured  in  the 
manner  described  in  the  declaration,  and  was  so  badly  injured 
that  she  has  been  worthless  erer  since. 

The  main  defense  set  up  and  insisted  upon  by  the  appel- 
lant at  the  trial  was  that  the  mare  was  not  injured  while  on 
the  yard  tracks  of  the  appellant,  but  must  have  been  injured 
by  the  negligence  of  the  servants  of  the  Michigan  Central 
Eailroad  Company  after  the  car  was  delivered  to  that  com- 
pany. 

The  jury,  after  hearing  the  evidence,  found  the  issues  in 
favor  of  the  appellee,  and  counsel  for  appellant  very  earnestly 
contends  that  such  a  verdict  was  manifestly  against  the 
weight  of  the  evidence. 

We  have  read  very  carefully  the  argument  of  counsel  on 
both  sides,  as  well  as  the  evidence  as  it  appears  in  the 
abstract,  and  have  come  to  the  conclusion  that  while  it  is  a 
matter  of  considerable  doubt  whether  the  mare  was  injured 
on  the  appellant's  track,  or  that  of  the  Michigan  Central, 
yet  the  evidence  is  not  so  lacking  to  sustain  the  verdict  of 
the  jury  that  this  court  should  interfere.  The  jury  had  the 
witnesses  all  before  them  and  had  a  better  opportunity  to 
judge  of  the  weight  to  be  given  to  their  evidence  than  this 
court. 

We  think  that  one  fact  is  well  established,  and  that  is  that 
the  mare  was  injured  by  a  jarring  of  the  car  or  some  other 
car  against  it  while  it  was  on  the  track  of  either  the  one  or 
the  other  of  the  railroads,  and  that  the  act  of  occasioning 
the  injury  was  of  a  grossly  negligent  character,  for  such  an 
act  could  not  happen  if  the  employes  of  the  railroad  com- 
pany conducting  the  switching  had  been  in  the  exercise  of 
due  care  and  caution. 

The  employes  of  the  railroad  company  handling  that  car 
that  night  and  doing  the  switching,  each  on  the  part  of 
their  respective  companies,  testify  that  the  accident  and 
injury  to  the  mare  and  the  car  did  not  happen  while  it  was 
in  the  f^ontrol  of  the  respective  sets  of  employes,  and  each 
set  of  employes  had  about  an  equal  opportunity  of  knowing 
the  facts  about  which  they  testified.    If  they  were  to  be 

Vol.  LXXI  26 
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believed,  the  jury  would  have  been  compelled  to  find  that 
the  mare  had  not  been  injured  at  all,  and  that  the  car  had 
not  been  struck  or  run  into,  but  the  fact  still  remains  that 
the  mare  was  injured,  and  that  the  injury  could  not  have 
happened  without  the  cause  alleged. 

In  this  state  of  the  evidence,  Elkins,  who  had  the  mare  of 
appellee  in  charge,  testified  positively  that  the  injury 
occurred  while  the  car  was  on  appellant's  yard  ^tracks  by 
being  run  against  by  another  car,  or  an  engine  of  appellant, 
in  a  violent  manner,  throwing  the  mare  down  in  the  car 
and  injuring  her.  He  also  testified  that  he  knew  when  the 
transfer  of  the  car  to  the  Michigan  Central  receiving  track 
was  accomplished,  and  while  he  may  have  been  mistaken  as 
to  the  time  of  day  ^yhen  the  car  arrived  and  the  transfer 
made,  and  as  to  what  particular  track  of  appellant  in  its 
yards  the  car  was  switched  onto,  yet  we  think  the  jury  was 
warranted  in  believing  his  evidence  as  to  where  the  injury 
occurred  and  his  statement  as  to  the  succession  of  events 
occurring  after  arriving  in  Joliet.  He  was,  to  some  extent, 
also  corroborated  by  the  testimony  of  car  inspector  Parks, 
of  the  Michigan  Eailroad  Company,  who  testified  that  ho 
was  present  when  the  car  in  question  was  transferred  to  the 
Michigan  Central  road,  and  that  the  car  had  an  apparently 
recent  break  on  it,  and  that  he  inspected  it  there  and  then. 
Such  break  and  the  evidence  in  general,  indicated  very  rough 
handling  as  though  the  car  might  have  been  run  into  or 
violently  jammed  by  other  cars,  and  there  was  no  evidence 
tending  to  show  that  the  car  was  in  any  way  injure<l  when 
it  arrived  at  Joliet. 

We  are  inclined  to  think,  all  the  evidence  considered,  that 
it  is  sufficient  to  support  the  verdict. 

A  railroad  company  can  not  contract  against  its  own  acts 
of  gross  negligence,  and,  therefore,  the  contract  of  ship- 
ment, even  if  otherwise  valid,  could  not  restrict  the  recovery 
for  the  loss  of  the  mare  to  $100  or  any  other  sum. 

The  Supreme  Court  of  the  United  States  holds  that  a 
common  carrier  can  not  contract  to  be  freed  from  the  con- 
sequence of  its  own  negligence,  even  the  want  of  ordinary 
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care,  and  we  are  unable  to  perceive  any  sabstantial  grounds 
of  distinction  between  the  rights  to  contract  to  be  relieved 
of  the  consequences  of  the  carrier's  negligence,  either  ordi- 
nary or  gross,  and  while  the  Supreme  Court  of  this  State 
has  holden  that  a  common  carrier  may  not  contract  to  be 
relieved  of  the  consequences  of  gross  negligence  yet  we  are 
not  aware  of  any  decision  where  it  is  holden  that  they  may 
contract  to  relieve  themselves  of  the  consequences  of  dam- 
ages caused  by  the  want  of  ordinary  care,  or,  in  other  words, 
'^  ordinary  negligence,"  if  such  an  expression  has  any  legiti- 
mate meaning. 

At  all  events,  in  this  case,  if  the  damage  occurred  in  the 
manner  testified  to  by  Elkins,  it  was  a  case  of  gross  negli- 
gence.   Wabash  Railway  Company  v.  Brown,  152  111.  484. 

We  think  that  the  claim  for  damages,  though  not  in  writ- 
ing according  to  the  shipping  contract,  was  waived  by  ap- 
pellant's receiving  notice  in  time  and  making  no  objection 
to  its  form  and  treating  it  as  pending.  Wabash  S.  Co.  v. 
Brown,  mipra. 

It  is  objected  by  the  appellant  that  there  was  a  variance 
between  the  averments  of  the  declaration  and  the  proof,  in 
that  the  declaration  averred  that  the  mare  in  question  was 
received  by  the  appellant  at  Bloomington,  111.,  when  the 
evidence  tended  to  show  that  she  was  received  at  Paris,  111., 
by  the  Terra  Haute  Railroad  Company,  from  which  appel- 
lant received  her  at  Alanta,  111. 

We  think  if  the  question  has  any  force  under  the  circum- 
stances of  this  case  the  point  was  waived  by  appellant  by 
saying,  when  the  contract  was  introduced  in  evidence,  it  had 
no  objection  to  it,  and  no  motion  was  ever  made  to  exclude 
the  evidence,  and  appellee  had  no  notice  in  the  trial  court  that 
such  a  point  was  being  raised  and,  so  far  as  the  record  shows, 
the  refused  instructions  aiming  to  raise  the  question  were 
never  brought  to  appellee's  notice.  It  would  be  in  the 
nature  of  a  fraud  on  appellee  to  allow  the  question  to  be 
raised  in  this  court  for  the  first  time.  The  points  raised  on 
the  question  of  variance  are  of  a  highly  technical  character, 
and  the  termini  between  the  two  carrjang  points  were  not 
necessary  to  be  stated.    It  was  sufficient  to  state  and  show 
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the  relationship  between  the  carrier  and  owner  of  the  prop- 
erty, that  is,  that  the  appellant  had  possession  of  the  mare 
as  a  common  carrier  for  hire,  and  if  such  a  point  is  mised 
in  the  court  below  it  should  be  so  stated  and  raised 
that  the  opposite  party  may  hear  and  know  of  it  and  have 
an  opportunity  to  amend  his  declaration,  if  necessary. 

The  record  fails  to  show  that  appellee  had  such  oppor- 
tunity. 

We  do  not  desire  to  be  understood  that  there  was  any 
variance  between  the  proof  and  declaration  in  this  case. 
The  appellant's  instructions,  in  reference  to  the  evidence  in 
the  case  as  to  the  value  of  the  horse  for  special  and  unusual 
purposes,  as  to  having  a  special  value  for  racing,  were  given 
as  asked  by  appellant  and,  from  the  evidence,  the  jury  could 
not  have  allowed  for  the  value  of  the  mare  as  a  racer.  It 
was  shown  that  the  mare  was  worth  the  amount  of  the 
verdict  for  other  purposes,  as,  for  a  roadster  and  driver. 

We  do  not  think  the  verdict  was  contrary  to  the  evidence 
on  the  question  of  value. 

We  do  not  think  that  the  court  erred  in  allowing  appellee 
to  remit  one  dollar. 

There  was  certainly  no  injury  to  the  appellant. 

Remittiturs  are  allowed  as  a  matter  of  course  when 
offered  voluntarily,  and  often  in  furtherance  of  justice  are 
recognized  by  the  court. 

There  being  no  error  in  the  record,  the  judgment  of  the 
court  below  is  affirmed. 


m.^  Peleg  Cross  v.  Will  County  National  Bank. 

1 .  Appellate  Court  Practice—  Wlien  the  Court  is  Evenly  Divided.  — 
When  only  two  of  the  judges  of  this  court  take  part  in  the  conBideration 
of  a  case  and  are  divided  in  opinion  as  to  whether  the  judgment  should 
be  affirmed  or  reversed,  it  must  be  affirmed. 

ReceiTership  Froceedlnsrs.— Appeal  from  the  Circuit  Court  of  WiU 
County;  the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  September  20, 
1897. 
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George  S.  House,  attorney  for  appellant. 
Egbert  Phelps,  attorney  for  appellee. 

Opinion  per  Curiam. 

In  this  case  Judge  Dibell,  having  tried  the  cause  in  the 
court  below,  takes  no  part  in  it  consideration  here. 

Judges  Crabtree  and  Wright,  being  divided  in  opinion  as 
to  whether  the  judgment  should  be  aflSrmed  or  reversed, 
the  court  is  divided,  and  therefore  the  judgment  is 
affirmed. 


Amos  J.  Newell  v.  Polly  8.  Keynolds. 

1.  AppELiJi.TE  Court  Practice— 4pp€Kee«  Must  File  Briefs.—The 
court  does  not  feel  disposed  to  investigate  and  pass  upon  the  question  of 
law  presented  in  this  case,  in  absence  of  a  brief  for  appellee,  and  there- 
fore reverses  the  judgment  and  remands  the  cause  for  another  trial  under 
the  provisions  of  Rule  27. 

Assumpsit,  for  medical  services.  Appeal  from  the  Circuit  Court  of 
Iroquois  County;  the  Hon.  Chaioes  R.  Starr,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion 
filed  September  20,  1897. 

C.  BL  Fayson  and  Nblly  B.  Kbsslbr,  attorneys  for  appel- 
lant. 

No  appearance  for  appellee. 

Opinion  per  Curiam. 

This  was  a  suit  brought  by  appellant  to  recover  for  serv- 
ices rendered  by  him  as  a  physician  for  the  daughter  of 
appellee.  On  trial  before  a  jury  in  the  Circuit  Court, 
defendant  had  a  verdict  and  judgment,  from  which  plaintiff 
prosecutes  this  appeal.  The  bill  of  exceptions  does  not  con- 
tain the  evidence  but  recites  what  the  evidence  on  each 
side  tended  to  prove^  and  then  sets  out  the  instructions  and 
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the  motion  for  a  new  trial,  and  the  rulings  of  the  conrt  to 
which  the  plaintiff  excepted.  The  only  question  presented 
for  our  consideration  is,  whether  the  giving  of  a  certain 
instruction  for  defendant  was  reversible  error.  Appellee 
has  filed  no  briefs  in  support  of  the  rulings  and  judgment 
below  in  her  favor.  Rule  27  of  this  court  provides  that  in 
such  cases  the  judgment  shall  be  reversed  pro  forma  unless 
the  court,  on  examination  of  the  record,  shall  deem  it  proper 
to  decide  the  case  upon  its  merits.  We  can  not  decide  this 
case  upon  the  merits  in  the  absence  of  the  evidence,  and  we 
are  not  disposed  to  investigate  and  pass  upon  the  question 
of  law  presented  in  the  absence  of  a  brief  by  appellee. 
Therefore  the  judgment  will  be  reversed  ^o/o/'?^^*  and  the 
cause  remanded  for  another  trial.    Reversed  and  remanded. 


Michael  Manning  v.  Lndica  Jarnagan. 

1.  Appellate  Court  PRAcncB~ii}>peUee8  ldu%t  FUe  Brte/«.— No 
brief  having  been  filed  by  appellees,  the  court  declines  to  make  an 
investigation  of  the  merits  of  the  case  without  assistance,  and  reverses 
the  judgment  pro  forma  and  remands  the  cause  for  another  trial,  pur- 
suant to  the  provisions  pf  Rule  27. 

Trespass  on  the  Case,  for  injuries  to  means  of  support  caused  by  the 
sale  of  intoxicating  liquors.  Appeal  trom  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed 
September  20,  1897. 

F.  J.  QuiNN,  attorney  for  appellant;  M.  R.  Harris,  of 
counsel. 

No  appearance  for  appellee. 

Opinion  per  Curiam. 

This  was  a  suit  by  the  minor  children  of  Wra.  H.  Jarna- 
gan,  by  their  mother  as  their  next  friend,  against  appellant 
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for  injury  to  their  means  of  support  alleged  to  have  been 
caused  by  said  appellant  selling  and  giving  said  Win.  B. 
Jarnagan  intoxicating  liquors,  thereby  causing  his  habitual 
intoxication.  Upon  trial,  plaintiffs  recovered  verdict  and 
judgment  for  one  hundred  dollars,  from  which  defendant 
appeals.  The  record  is  large  and  the  questions  of  law  and 
fact,  raised  and  argued  by  appellant  upon  the  evidence  and 
instructions,  are  numerous.  No  brief  has  been  liled^  in 
behalf  of  appellees,  and  we  do  not  feel  called  upon  to  make 
an  investigation  of  the  merits  of  the  case  without  their 
assistance,  but  the  judgment  will  be  reversed  jt^ro/brma  and 
the  cause  remanded  for  another  trial,  pursuant  to  the  pro- 
visions of  Rule  27  of  this  court.    Reversed  and  remanded. 


M.  L.  Barrett  v.  C.  A,  Bogardus. 

1.  Estoppel— i^totementa  in  a  Debtor*$  Schedule.^At  having  secured 
a  judgment  against  B,  caused  an  execution  to  be  issued  and  levied  upon 
a  piano  in  B*8  possession.  B  thereupon  made  a  schedule  under  the 
exemption  law,  including,  among  other  property,  **one  piano,  title  in 
Aurora  Piano  Co.**  The  piano  company  having  been  defeated  in  a 
replevin  suit  against  the  officer,  B  claimed  the  piano,  and  on  a  trial  of 
the  right  of  property  it  toas  held  that  his  statement  in  the  schedule  as  to 
the  titie  to  the  property  did  not  operate  to  estop  him  from  setting  up 
any  claim  he  might  have. 

Trial  of  the  Bight  of  Property.— Appeal  from  the  County  Court  of 
Kane  County;  the  Hon.  Marcus  O.  Southworth,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
September  20,  1897. 

Statement  of  the  Case. 

On  July  11, 1894,  appelljint  recovered  judgment  against 
appellee  for  $202.49  by  confession  in  the  Circuit  Court  of 
Kane  County.  An  alias  execution  was  issued  thereon  Octo- 
ber 25,  1895,  and  placed  in  the  hands  of  the  sheriff  of  said 
county,  who  levied  the  same  upon  one  piano  of  the  Aurora 
Piano  Co.  manufacture,  which  is  the  property  in  contro- 
versy in  this  suit. 
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On  October  30,  1895,  appellee  made  his  schedule  under 
the  exemption  law,  and  delivered  the  same  to  F.  JBL.  Holz, 
deputy  sheriff,  who  then  had  the  execution*  Among  other 
personal  property  included  in  the  schedule  was  the  follow- 
ing, viz :  "One  piano,  title  in  Aurora  Piano  Co."  Without 
paying  any  attention  to  the  schedule,  the  sheriff  on  JSTovem- 
ber  2,  1895,  placed  a  custodian  in  charge  of  the  piano,  and 
the  Aurora  Piano  Co.  on  the  same  day  replevied  and  took 
the  same  from  the  possession  of  the  sheriff.  On  a  trial  of 
the  replevin  suit  in  the  City  Court  of  Aurora,  the  piano 
company  was  defeated,  and  the  piano  was  returned  to  the 
possession  of  the  sheriff.  Appellee  then  claimed  the  prop- 
erty in  the  piano,  and  served  a  notice  upon  the  sheriff,  in 
pursuance  of  the  statute,  to  try  the  right  of  projierty. 
This  notice  was  returned  into  the  County  Court,  where  a 
jury  was  waived,  and  a  trial  of  the  right  of  property  had 
before  the  court,  resulting  in  a  judgment  in  favor  of  appel- 
lee, from  which  Barrett  appeals  to  this  court. 

It  appears  that  appellee  had  purchased  the  piano  in  ques- 
tion from  the  Aurora  Piano  Manufacturing  Company  some 
time  in  1892,  the  purchase  price  being  $350,  upon  which  he 
paid  $150  in  cash,  and  gave  his  note  for  the  balance.  Long 
before  the  date  of  appellant's  judgment  the  piano  company 
had  been  pressing  appellee  for  payment  upon  this  note, 
and  some  time  in  1895,  it  was  agreed  between  Harry^  Sadler, 
business  manager  of  the  piano  company,  and  appellee,  that 
the  latter  should  return  the  piano  to  the  company  and  the 
company  should  surrender  up  the  note  to  him.  But  it 
turned  out  afterward  that  the  company  was  not  the  owner 
of  the  note  at  the  time  of  this  agreement,  so  that  it  could 
not  surrender  the  same  to  appellee,  and  nothing  further  was 
ever  done  under  the  agreement;  appellee  retained  the  pos- 
session of  the  piano,  and  his  note  still  remained  outstanding. 
This  was  the  situation  at  the  time  of  the  levy  and  the  mak- 
ing of  the  schedule. 

Nichols  &  Sears,  attorneys  for  appellant. 
LiTfLE  &  AvEEY,  attorneys  for  appellee. . 
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It  is  essential  to  an  estoppel  by  conduct  that  there  be  a 
fraadulent  purpose  and  a  fraudulent  result,  the  element  of 
fraud  is  indispensible.  Knapp  v.  Jones,  143  111.  375;  Boyn- 
ton  V.  Holcomb,  49  111.  App.  503. 

Again :  There  must  be  deception  and  a  change  of  con- 
duct in  consequence.  MuUanphy  Bank  v.  Schott,  34  111. 
App.  500;  Boynton  v.  Holcomb,  49  111.  App.  503. 

Again  :  There  must  be  misrepresentation  or  concealment 
of  material  facts  and  reliance  on  the  same  with  prejudice. 
Boynton  v.  Holcomb,  49  111.  App.  503. 

There  is  no  estoppel  where  the  parties  are  equal  in 
knowledge  of  the  matter,  and  the  party  acting  acts  wholly 
on  his  own  judgment.  Knapp  v.  Jones,  143  111.  375;  Mul- 
lanphy  v.  Schott,  34  111.  App.  500. 

An  estoppel,  such  as  is  here  attempted  to  be  set  up,  is 
odious  and  must  be  strictly  made  out.  • 

The  party  setting  it  up  must  show  that  there  was  a  will- 
ful intent  to  make  him  act  on  the  faith  of  the  representations 
and  that  he  did  so  act.     Keith  v.  Lynch,  19  111.  App.  574. 

Ai^ain  an  estoppel  never  takes  place  where  one  party  did 
not  intend  to  mislead  and  the  other  party  is  not  actually 
misled.  Brown  v.  Bo  wen,  30  N.  Y.  541;  Jowett  v.  Miller, 
10  N.  Y.  406. 

And  again  the  representation  must  be  credited  as  true 
and  the  thing  of  value  be  parted  with,  the  credit  be  given, 
or  the  liability  incurred  in  consequence  thereof.  Jones  v. 
AlcPhillips,  82  Ala.  116. 

Me.  Presiding  Justice  Ckabtbee  delivered  the  opinion 
OF  the  Coubt. 

The  main  contention  of  appellant  is,  that  because  appellee 
noted  upon  his  schedule  that  the  title  to  the  piano  was  in 
the  Aurora  Piano  Co.  he  is  now  estopped  from  claiming  it 
as  his  property.  It  is  not  denied  that  the  schedule  was  in 
exact  compliance  with  the  law,  otherwise  than  this  notation 
o£  ownership  in  the  piano  company.  But  even  though  that 
memorandum  was  made,  appellee  distinctly  stated  that  he 
desired  to  avail  himself  of  the  benefit  of  the  exemption  law, 
and  that  he  claimed  all  the  property  listed  in  the  schedule 
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as  exempt  under  the  law.  He  was  mistaken  as  to  the  title 
being  in  the  piano  company,  as  was  developed  in  the  trial 
of  the  replevin  suit,  but  we  think  so  far  as  he  had  any 
interest,  he  was  entitled  to  have  the  benefit  of  the  exemption 
law.  It  was  the  clear  duty  of  the  sheriff  to  summon  three 
householders  to  "  appraise  the  property  ♦  *  ♦  "  and  fix 
the  ^^  fair  valuation  on  each  article  contained  in  the  schedule," 
as  provided  by  statute,  and  failing  to  do  this,  he  had  no 
right  to  the  property  under  his  levy.  The  doctrine  of 
estoppel  has  no  application  so  far  as.appellee  is  concerned. 
There  seems  to  have  been  no  element  of  fraud.  He  did  not 
seek  by  his  schedule  to  deceive  any  one.  Had  he  made  no 
mention  of  the  rights  of  the  piano  company  in  view  of  the 
agreement  with  it,  he  would  have  been  doing  quite  right  so 
long  as  he  and  the  company  mistakenly  supposed  that  such 
agreement  transferred  the  title  of  the  property  to  the  com- 
panj\  But  even  had  that  agreement  been  carried  out,  he 
still  had  an  equity  in  the  piano  which  was  to  be  recognized 
in  case  he  became  able  to  redeem. 

It  would  seem  that  if  the  doctrine  of  estoppel  applies  any- 
where in  the  case,  it  would  be  against  appellant.  He  caused 
the  piano  to  be  levied  upon  as  the  property  of  appellee.  He 
resisted  the  replevin  suit  on  the  ground  that  the  piano  was 
appellee's  property,  and  subject  to  levy  under  the  execution. 
Having  succeeded  in  that  suit,  he  now  claims  that  appellee 
lias  no  right  to  the  benefit  of  the  exemption  law  under  his 
schedule,  because  he  mistakenly  stated  the  title  to  be  in  the 
piano  company.  Appellant  ought  not  to  be  permitted  now 
to  take  that  position.  We  think  the  judgment  is  just,  and 
finding  no  error  in  the  rulings  of  the  court,  it  will  be 
affirmed. 


^  t^\  Charles  Schneider  and  Edwin  Bice,  Ex'rs,  r. 

"  Alvin  C.  Foote. 

1.  Limitations— JPYh'ng  Claim  in  County  Court  as  Commencement  of 
Suit.— The  decision  in  Reitzell  v.  MiUer,  25  111.  67,  that :  '*  The  filing  of 
a  claim  in  the  Probate  Ck>urt,  if  it  may  be  regarded  as  the  commence- 
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ment  of  a  suit  so  as  to  prevent  the  running  of  the  statute  of  limitations, 
must  be  at  the  time  fixed  by  the  administrator  for  fihng  claims  for  ad- 
justment, and  must  be  followed  by  an  adjudication  at  that  term,  or  be 
regularly  continued  from  term  to  term  until  it  is  passed  upon  by  the 
court,  and  if  it  is  not  so  acted  upon  or  continued,  a  discontinuance  takes 
place  and  the  case  is  no  longer  in  court,"  is  still  the  law  of  this  State 
and  must  govern  the  present  case. 

Claim  in  Probate.— Appeal  from  the  Circuit  Court  of  Ogle  County; 
the  Hon.  John  C.  Qarvbr,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed  Septem- 
ber 20,  1897. 

F.  E.  Beed  and  H.  A.  Smith,  attorneys  for  appellants. 

Bacon  &  Emerson,  attorneys  for  appellee. 

The  filing  of  a  claim  against  an  executor  has  the  effect  of 
a  pending  suit,  and  the  rights  of  the  creditors  should  be 
determined  as  of  the  date  of  the  filing  of  the  same,  and  are 
not  prejudiced  by  any  delay  in  adjudicating  it.  In  re  Hil- 
born's  Est.,  5  Pa.  Dist.  Ct.  265. 

The  simple  filing  of  the  claim  ought  to  be  considered  as 
the  commencement  of  a  suit  as  in  an  ordinarj*  suit  at  law, 
and  should  prevent  the  further  running  of  the  statute  o;f 
limitations.    Horner's  Probate  Law  (Ed.  1S81),  Sec.  198. 

In  Maryland,  it  has  been  held  in  a  parallel  case  of  admin- 
istration, that  a  claim  against  an  insolvent  estate,  if  not 
barred  by  the  statute  of  limitations  at  the  time  of  filing,  is 
not  afterward  affected  by  lapse  of  time  in  adjudicating  the 
same.  Matter  of  Leiman,  32  Md.  225;  Hig^iutt  v.  Garey, 
62  Md.  190. 

*'  The  administrator  gives  jurisdiction  of  his  person  by 
publishing  a  notice  for  the  presentation  of  claims."  Ward 
V.  Durham,  134  III.  195. 

The  Probate  Court  of  Ogle  County  acquired  jurisdiction 
of  the  claim  of  appellee  when  it  was  filed  and  docketed, 
November  17, 1891,  the  appellants  having  previously  fixed 
upon  the  July  term,  1890,  for  claim  term.  The  claim 
remained  upon  the  docket  and  the  court  never  lost  its  juris, 
diction. 
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There  is  no  allegation  that  the  claim,  was  not  regularly 
continued  from  term  to  term  after  it  was  filed,  and  it  must 
therefore  be  presumed  that  it  was  continued.  Ward  v.  Dur- 
ham, 134  111.  195. 

The  neglect  of  the  clerk  to  keep  a  claim  once  filed,  upon 
the  docket,  or  the  absence  of  any  special  order  of  continu- 
ance from  term  to  term,  until  final  adjudication,  will  not 
bar  recover}^  on  a  claim  properly  presented.  Barbero  v. 
Thurman,  Adm'r,  49  111.  283. 

In  Freeman  et  al.  v.  Freeman,  65  111.  106,  the  court 
expressly  says,  in  fixing  the  period  covered  by  the  statute 
of  limitations,  specially  pleaded  in  that  case,  that  the  statute 
barred  all  services  rendered  more  than  five  years  prior  to 
the  presentation  of  the  claim. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opiniojt 
OF  THE  Court. 

This  cause  arose  in  the  County  Court  of  Ogle  County, 
upon  the  filing  by  appellee  of  a  claim  against  the  estate  of 
John  Eyster,  deceased,  for  taking  care  of  the  latter  dur- 
ing his  last  illness.  The  claim  was  allowed  by  the  County 
Court,  and  upon  appeal  by  the  executors  to  the  Circuit 
Court  there  was  a  trial  de  novo  by  a  jury,  resulting  in  a 
M5rdict  in  favor  of  appellee  for  $66.50.  A  motion  for  new 
trial  being  overruled  there  was  judgment  on  the  verdict. 

It  appears  from  the  evidence  that  said  John  Eyster 
departed  this  life  April  16,  1890,  leaving  a  last  will  and 
testament,  which  was  duly  admitted  to  probate  in  the 
County  Court  of  said  Ogle  County,  and  on  April  29,  1890, 
the  appellants,  Charles  Schneider  and  Edwin  Kice,  were 
duly  appointed  executors,  qualified  and  are  still  acting  as 
such.  The  July  term  1890  of  said  County  Court  was  fixed 
upon  by  the  executors  as  a  time  for  the  presentation  and 
adjustment  of  claims  against  the  estate  of  the  testator,  and 
the  proper  notices  were  given  as  required  by  law. 

Appellee  filed  his  claim  against  the  estate  November  17, 
1891,  being  a  period  of  some  sixteen  months  after  the  time 
fixed  upon  by  the  executors  for  the  presentation  of  claims. 
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It  does  not  appear  from  the  record  that  any  notice  of  the 
filing  of  the  claim  was  given  to  the  executors,  nor  that  any 
summons  was  issued  or  served  upon  them,  nor  was  anything 
whatever  done  towards  prosecuting  the  claim  until  January 
26,  1897,  when  the  executors  appeared  in  court  and  resisted 
the  allowance  of  the  claim,  setting  up  the  defenses  of  pay- 
ment and  the  statute  of  limitations. 

We  think  this  case  must  be  governed  by  the  decision  in 
Reitzell  v.  Miller,  25  111.  53,  wherein  it  was  held,  that  even 
if  the  filing  of  a  claim  in  the  Probate  Court  may  be  con- 
sidered as  the  commencement  of  a  suit,  so  as  to  prevent  the 
running  of  the  statute  of  limitations,  yet,  to  have  such  effect, 
it  must  be  filed  at  the  time  fixed  by  the  administrators  for 
filing  claims  for  adjustment.  And  it  must  be  followed  by 
an  adjustment  at  that  term,  or  be  regularly  continued  from 
term  to  term  until  it  is  passed  upon  by  the  court.  And  if 
it  is  not  so  acted  u]x>n  or  continued,  a  discontinuance  takes 
place  and  the  cause  is  no  longer  in  that  court. 

To  break  the  force  of  this  decision,  counsel  for  appellee 
contend  that  it  was  rendered  under  the  statute  of  1845, 
which  they  claim  was  different  from  the  one  now  in  force. 
We  find  no  substantial  diflference  between  the  two  statutes. 
We  think  the  case  referred  to  was  decided  upon  correct 
principles,  and  we  find  nothing  in  the  later  decisions  which 
overrules  it  or  weakens  its  force.  No  reason  is  perceived 
why  the  mere  filing  of  a  claim,  sixteen  months  after  the 
term  fixed  upon  by  the  executors,  without  notice  to  them 
or  service  of  process  upon  them,  followed  by  more  than  five 
years  of  absolute  inaction  thereafter,  should  be  held  to  sus- 
pend the  running  of  the  statute  of  limitations.  Parties 
ought  to  be  held  to  some  sort  of  diligence  in  prosecuting 
their  claims  against  the  estates  of  deceased  persons,  and  if, 
by  letting  them  remain  quiescent  for  many  years,  as  was 
done  in  this  case,  they  are  lost,  the  cause  is  attributable  to 
their  own  laches. 

It  is  stated  in  argument  of  counsel  for  appellee,  that  the 
executors  had  notice  of  the  filing  of  the  claim,  and  had  on 
a  prior  occasion  joined  in  the  taking  of  a  deposition,  to  be 
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used  on  the  trial  of  the  cause.  When  this  was,  is  not  stated, 
nor  can  any  weight  be  given  to  the  statement  because  the 
record  is  silent  as  to  any  such  matter  having  occurred. 

Our  conclusion  is  that  the  claim  was  barred  by  the  five 
year  statute  of  limitations,  and  the  court  erred  in  not  so. 
instructing  the  jury.  The  judgment  will  be  reversed  and 
the  cause  remanded. 

We  forbear  to  comment  on  the  weight  to  be  given  to  the 
receipts  offered  in  evidence,  as  the  cause  must  be  submitted 
to  another  jury  under  proper  instructions.  Reversed  and 
remanded. 


Ghicago  &  Alton  B.  B.  Co.  v.  Fred  Goltz. 

1.  Railroads— An  Injury  to  a  Servant  Held  to  Have  Resulted  from 
a  Risk  Incident  to  the  Business, — In  a  suit  against  a  railroad  by  a  mem- 
ber of  a  section  gang  for  injuries  occasioned  by  the  alleged  ne^gence 
of  the  company,  the  court  finds  as  a  matter  of  fact  that  plaintiff  was 
injured  as  a  result  of  one  of  the  risks  ordinarily  incident  to  the  business 
in  which  he  was  engaged,  and  without  fault  or  negligence  on  the  part 
of  the  railroad  company  or  its  servants. 

2.  Fbllow-Servants— Foreman  and  Members  of  a  Section  Gang  of 
a  Railroad, — Tlie  members  of  a  section  gang  of  a  railroad  and  their 
foreman  are  feUow-servants  within  the  rule  exempting  the  common 
master  from  liability  for  injuries  to  one  in  consequence  of  negligence  oti 
the  part  of  the  other. 

8.  Damages— ^5,^7^  Held  Excessive,--ln  a  suit  against  a  railroad  by 
a  member  of  a  section  gang  for  an  injury  resulting  in  a  serious  shorten- 
ing and  stiffening  of  the  right  limb,  very  materially  interfering  wiUi« 
if  not  preventing  entirely,  the  performance  of  manual  labor,- the  court 
thinks  an  allowance  of  $5,000  damages  is  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Will  County;  the  Hon.  Dorrance  Dibell,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1897.  Reversed  with  finding 
of  facts.    Opinion  filed  September  20, 1897. 

George  S.  House,  attorney  for  appellant. 
It  has  become  well  settled  that  the  master  may  conduct 
his  business  or  any  particular  branch  of  his  business  in  bis 
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own  way,  although  another  method  be  less  hazardous;  and 
the  servant  takes  the  risk  of  the  more  hazardous  method  if 
he  know  the  dangers  attending  the  business  in  the  manner 
in  which  it  is  carried  on.  Hence,  if  the  servant,  knowing 
the  hazards  of  his  employment  as  the  business  is  conducted, 
is  injured  while  employed  in  such  business,  he  can  not  main- 
tain an  action  against  his  employer  because  he  may  be  able 
to  show  there  was  a  safer  mode  in  which  the  business  might 
have  been  carried  on,  and  that  had  it  been  carried  on  and 
conducted  in  such  manner,  he  would  not  have  been  injured. 
Nay  lor  v.  Chicago  &  N.  W.  Ey.  Co.,  53  Wis.  661;  Stephen- 
son  v.  Duncan,  73  Wis.  406. 

When  a  servant  consents  to  occupy  the  place  prepared  for 
him,  and  incur  the  dangers  to  which  he  will  be  exposed 
thereby,  having  sufficient  intelligence  and  knowledge  to 
enable  him  to  comprehend  them,  it  is  not  a  question  whether 
such  place  might,  with  reasonable  care  and  by  reasonable 
expense,  have  been  made  safe.  Sullivan  v.  India  Mfg.  Co., 
113  Mass.  396;  Green  v.  Cross,  79  Tex.  130;  O'Neal  v.  Chi- 
cago and  I.  C.  Ry.  Co.,  132  Ind.  110;  Chicago,  B.  &  Q.  R. 
R.  Co.  V.  Merckes,  36  111.  App.  195;  United  8.  Rolling  Stock 
Co.  V.  Cbadwick,  35  111.  App.  474;  Weigreflfe  v.  Daw,  40  111. 
App.  53. 

E.  Meers  and  J.  W.  Downey,  attorneys  for  appellee. 

A  master  is  liable  to  a  servant  when  he  orders  the  latter 
to  perform  a  dangerous  work,  unless  the  danger  is  so  immi- 
nent that  no  man  of  ordinary  prudence  would  incur  it. 
Even  if  the  servant  has  some  knowledge  of  the  attendant 
danger,  his  right  of  recovery  will  not  be  defeated  if,  in  obey- 
ing the  order,  he  acts  with  a  degree  of  prudence  which  an 
oiiinarily  prudent  man  would  exercise  under  the  circum- 
stances. When  the  master  orders  the  servant  to  perform 
his  work,  the  latter  has  a  right  to  assume  that  the  former, 
with  his  superior  knowledge  of  the  facts,  would  not  expose 
him  to  unnecessary  perils;  the  servant  has  the  riglit  to  rest 
upon  the  assurance  that  there  is  no  danger  which  is  implied 
by  such  an  order.  The  master  and  servant  are  not  alto- 
gether upon  a  footing  of  equality.    The  primary  duty  of 
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the  latter  is  obedience,  and  he  can  not  be  charged  with 
negligence  in  obeying  an  order  of  the  master,  unless  he 
acts  recklessly  in  so  obeying.  Whether  he  acts  thus  reck- 
lessly, or  whether  he  acts  as  a  reasonably  prudent  person 
should  act,  are  questions  of  fact  to  be  determined  by  the 
jury.  Illinois  Steel  Co.  v.  Sohymanowski,  162  111.  46u; 
Chicago  Anderson  Pressed  Brick  Co.  v.  Sobkowiak,  14:8  111. 
573;  Keegan  v.  Kavanaugh,  62  Mo.  230;  Ferren  v.  Old 
Colony  R.  R.  Co.,  143  Mass.  197;  Lee  v.  Woolsey,  109  Pa. 
St.  124;  Kranz  v.  Long  Island  Ry.  Co.,  123  K  Y.  1. 

The  master  is  liable  for  an  injury  to  a  servant  resulting 
from  the  orders  of  a  superintendent,  or  other  employe  or 
agent  having  the  supervision  of  the  work,  and  power  to 
employ,  direct  and  discharge  the  laborers.  Lalor  v.  Chicago, 
Burlington  &  Q.  R.  R.  Co.,  52  111.  401;  Gormly  v.  Vulcan 
Iron  Works,  61  Mo.  492. 

Kegligence  by  a  representative  of  the  master,  arising  in 
the  form  of  improper  orders  and  directions-given  about  the 
work,  and  in  the  control  of  operatives,  will  render  the 
masters  liable.  Chicago,  B.  &  Q.  R.  R.  Co.  v.  McLallen,  84 
111.  116;  Dowling  v.  Allen,  74  Mo.  13;  Berea  Stone  Co.  v. 
Kraft,  31  Ohio  St.  287;  Thompson  on  Negligence,  975, 
1028  and  1031;  Cooley  on  Torts,  562. 

The  question  whether  servants  are  in  the  same  line  of 
employment  is  properly  left  to  the  jury.  Toledo,  W.  &  W 
Rv.  Co.  V.  Moore,  Adm'x,  77  111.  217. 

An  employe  of  a  railway  company  having  the  charge 
and  control  of  a  crew  or  gang  of  men  engaged  in  any  par- 
ticular service,  who  are  bound  to  obey  his  orders,  is  not  a 
fellow-servant  with  such  persons,  in  the  same  line  of  emplox'- 
ment,  within  the  meaning  of  the  rule  that  prevents  a  recov- 
ery by  a  servant  of  his  master,  for  the  negligence  of  a 
fellow-servant,  and  the  commands  of  such  employe,  within 
the  scope  of  his  authority,  are  to  be  regarded  as  those  of 
the  master.  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Hawk,  121 
111.  259. 

When  a  railway  company  confers  authority''  upon  one  of  its 
employes  to  take  charge  and  control  of  a  gang  of  men  in  car- 
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ryin^  on  some  particular  branch  of  its  business,  such  employe, 
in  governing  and  directing  the  movements  of  the  men  under 
his  charge  with  respect  to  that  branch  of  its  business,  is  the 
direct  representative  of  the  company  itself,  and  all  com- 
mands given  by  him  within  the  scope  of  his  authority  are, 
in  law,  the  commands  of  the  company.  *  *  *  In  exer- 
cising this  power  he  does  not  stand  upon  the  same  plane 
with  those  under  his  control.  His  position  is  one  of  supe- 
riority. When  he  gives  an  order  within  the  scope  of  his 
authority,  those  under  his  charge  are  bound  to  obey,  at  the 
peril  of  losing  their  situation,  and  such  commands  are,  in  con- 
templation of  law,  the  commands  of  the  company,  and  hence, 
it  is  held  responsible  for  the  consequejices.  These  views  are 
in  strict  accord  with  all  that  is  said  in  the  Moranda  case. 
♦  *  *  The  governing  servant  is  not  the  fellow-servant 
of  those  under  his  charge  with  respect  to  the  exercise  of 
Buch  powers.  Chicago  &  A.  E.  E,  Co.  v.  May,  Adm'x,  108 
111.  2S8. 

The  amount  of  damages  to  be  awarded  in  actions  to 
recover  for  personal  injuries,  caused  by  another's  negligence, 
is  a  matter  peculiarly  within  the  province  of  the  jury. 
Town  of  Wheaton  v.  Iladley,  30  111.  A  pp.  564. 

There  is  no  fixed  standard  by  which  damages  can  be 
measured  in  such  cases.  And  when  a  jury,  without  passion 
or  prejudice,  have  defined  the  amount,  it  should  not  be  dis- 
turbed, unless  so  high  as  to  strike  a  court  at  first  blush  as 
unreasonable.  Chicago  &  A.  E.  E.  Co.  v.  Kelly,  28  III.  App. 
655. 

Eecovery  is  for  pain  and  anguish  suffered  and  to  be  suf- 
fered, all  damages  to  person,  apparent  or  otherwise,  loss  of 
time,  reasonable  expenses  in  being  cured,  and  generally  all 
damages  alleged  in  the  declaration,  and  believed  from  the 
evidence  to  be  sustained.  Village  of  Sheridan  v.  Hibbard, 
119  III.  307;  Hannibal  &  St.  J.  E.  E.  Co.  v.  Martin,  111  Id. 
232: 

In  assessing  damages,  all  the  facts,  etc.,  in  evidence  should 
be  considered;  the  nature  and  extent  of  the  injuries;  pain 
and  suffering  resulting;  permanent  injury  caused^  if  any; 

Vol.  LXXI  S7 


418  Appellate  Courts  op  Illinois. 

Vol.  71.]  C.  &  A.  R.  R.  Co.  v.  Goltz. 

expense  of  healing  or  curing;  future  pain  and  suffering,  or 
inability  to  labor,  etc.    Fisher  y.  Jansen,  128  111.  551. 

A  verdict  of  $6,565  for  injuries,  permanently  and  com- 
pletely disabling  and  leaving  in  a  condition  of  suffering,  a 
woman  forty-four  years  of  age,  who  previously  did  all  her 
house  work,  is  not  excessive.  Miller  v.  Boone  County,  63 
N.  W.  (Iowa)  852. 

A  man  aged  fifty-four  years  was  negligently  hurt  so  that 
he  was  confined  to  his  house  for  six  weeks,  had  three  ribs 
broken  and  was  lamed  probably  for  life — $5,000  held  not 
to  be  excessive.  Quinn  v.  Long  Island  B.  B.  Co.,  34  Hun 
(N.  Y.)  331. 

Injuries  to  a  servant  through  obedience  to  the  order  of 
his  superior,  producing  total  blindness.  Damages  $9,000; 
not  excessive.     Stearns  v.  Eeidy,  33  111.  App.  246. 

Conductor  of  a  mixed  passenger  and  freight  train  and 
acting  brakeman;  age  forty-five  years;  injuries,  foot  crushed, 
resulting  in  amputation;  othec  permanent  injuries.  -  Dam- 
ages $14,000;  not  excessive.  Joliet  N.  &  A.  Ry.  Co.  v. 
Velie,  36  111.  App.  45S. 

Mr.  Pbesiding  Justice  Crabteeb  delivered  the  opinion 
OF  THE  Court. 

This  was  an  action  on  the  case  to  recover  damages  for 
injuries  incurred  by  appellee,  while  in  the  employment  of 
appellant  as  a  section  hand  in  a  gang  of  section  men,  of 
which  .one  James  Buckley  was  foreman. 

The  case  was  tried  by  a  jury,  who  returned  a  verdict  in 
favor  of  appellee  for  $7,000.  The  court  required  a  remit- 
titur of  $2,000,  which,  being  entered,  a  motion  for  a  new 
trial  was  overruled  and  judgment  entered  in  favor  of  appel- 
lee for  $5,000. 

At  the  time  of  the  accident  which  caused  appellee's  injury, 
he  had  been  working  for  appellant  as  a  member  of  this  sec- 
tion gang,  under  charge  of  the  foreman  Buckley,  for  about 
three  weeks.  He  had  previously  worked  in  a  similar  capac- 
ity on  the  C,  B.  I.  &  P.  B.  B.  for  one  summer,  and  had  also 
been  engaged,  on  a  former  occasion,  in  like  employment 
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with  appellent,  for  a  period  of  about  two  months.  It 
appears,  therefore,  that  when  appellee  applied  to  Buckley 
for  employment,  some  three  weeks  before  his  injury,  and  was 
then  engaged,  he  was  not  unfamiliar  with  the  nature  of  the 
sef  vice,  the  duties  that  would  be  required  of  him,  or  the 
risks  naturally  and  necessarily  incident  to  the  business  he 
was  entering  upon* 

The  section  upon  which  he  was  employed  undercharge  of 
Buckley,  extended  south  from  Fifth  avenue,  in  the  city  of 
Joliet,  for  about  seven  miles,  along  that  portion  of  appel- 
lant's railroad  known  as  the  "  Coal  City  Branch."  It  was 
the  duty  of  the  foreman  and  his  gang  to  go  over  this  section 
each  day,  to  see  that  the  track  was  kept  in  proper  repair, 
and  this  was  accomplished  by  means  of  a  hand-car  propelled 
by  the  men  of  the  gang,  under  Buckley's  direction,  he  going 
out  with  them  in  the  morning  and  staying  with  them  all 
day  while  at  their  work.  In  passing  over  the  road  it  was 
the  duty  of  all  the  members  of  the  gang  to  maintain  a  sharp 
lookout  for  trains  and  keep  the  hand-car  out  of  the  way,  so 
that  neither  such  trains  nor  themselves  should  be  endan- 
gered by  a  collision.  If  a  train  was  seen  approaching,  the 
men  set  the  hand-car  off  the  track  until  the  train  had  passed 
by,  then  set  their  hand-car  back  upon  the  track  and  pro- 
ceeded upon  their  way.  Bunning  upon  appellant's  railroad 
at  the  time  of  the  accident  was  a  fast  train,  known  as  the 
"  Chicago  and  Kansas  City  Limited,"  but  familiarly  called 
by  the  men  "  The  Hummer,"  and  which  was  a  regular  pas- 
senger train  running  every  day  upon  schedule  time,  arriv- 
ing at  Joliet  at  8:15  a.  m. 

Leaving  Joliet  upon  their  hand-car  about  seven  o'clock  in 
the  morning,  the  section  men  usually  met  this  train  at 
"  Judge's  Cut,"  unless  they  had  work  to  do  between  that 
point  and  Joliet,  when  they  might  meet  it  at  any  place  on 
the  road  where  they  happened  to  be.  In  the  vicinity  of 
Judge's  Cut,  the  Atchison,  Topeka  &  Santa  Fe  Eailroad  runs 
near  to,  and  parallel  with,  the  railroad  tracks  of  appellant. 
On  the  morning  of  the  accident,  June  25, 1895,  the  members 
of  this  section  gang  met  at  about  seven  o'clock,  got  out  their 
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hand-car  and  proceeded  to  their  work,  running  southerly 
along  the  track,  keeping  a  lookout  for  the  "Hummer,''  all 
facing  in  the  direction  in  which  they  were  going  while  work- 
ing the  levers  to  run  the  car,  until  Judge's  Cut  was  reached, 
when  the  hand-car  was  stopped  and  all  listened  for  the  train, 
bat  not  hearing  it  and  finding  it  to  be  overdue,  the  foreman 
remarked  that  the  train  was  lat«.  One  of  the  men,  Derrig, 
said :  "  We  could  make  the  next  siding  before  the  train 
comes ;"  and  another  said,  "  Oh,  I  guess  we  can  make  the 
next  set  off."  All  this  was  said  in  the  hearing  of  appellee, 
and  apparently  without  any  particular  orders  to  do  so,  the 
men  commenced  working  the  levers  again  and  moving  the 
car  forward,  but  they  had  not  proceeded  very  far  when  a 
train  was  seen  approaching.  For  a  moment  there  seems  to 
have  been  a  discussion  among  the  men,  as  to  whether  the 
on-coming  train  was  upon  the  Santa  Fe  tracks  or  upon  the 
one  on  which  the  gang  were  traveling  with  the  hand-car, 
but  as  soon  as  it  was  discovered  that  it  was  on  the  last 
named  track,  the  foreman  gave  orders  to  get  the  hand-car 
oflF  the  track.  Several  of  the  men  swear  they  did  not  hear 
the  order,  but  every  member  of  the  gang,  including  the 
foreman,  at  once  seized  hold  of  the  hand -car  and  endeavored 
to  remove  it  from  the  track  and  out  of  the  way  of  the 
approaching  train.  In  this  they  were  unsuccessful,  and  see- 
ing that  the  train  was  close  upon  them  and  that  they  were 
in  great  danger,  the  foreman  called  out  to  the  men  to  get 
out  of  the  way.  This  they  all  did  in  safety  except  appellee, 
who  was  struck  in  some  manner  by  a  tool  or  portion  of  the 
hand-car  thrown  therefrom  when  the  train  collided  with  it. 
Just  how  the  injury  occurred  does  not  clearly  appear,  but 
after  the  train  had  passed  by,  appellee  was  found  lying  on 
the  bank  of  the  roadway,  fifteen  or  twenty  feet  from  the 
east  rail  of  the  track  with  his  leg  broken.  He  was  removed 
to  a  hospital,  but  the  result  of  the  injury  is  a  serious  short- 
ening and  stiffening  of  the  right  limb,  very  materially  inter- 
fering with,  if  not  preventing  entirely,  his  performance  of 
manual  labor. 
Unfortunate  as  this  result  is  to  appellee,  we  think,  upon 
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the  facts  appearing  in  the  record,  he  has  not  established  a 
cause  of  action  against  appellant.  We  fail  to  find  in  the 
evidence  any  proof  of  negligence  on  the  part  of  the  section 
foreman,  or  any  evidence  that  under  the  circumstances  of 
the  case  he  gave  any  improper  order.  As  the  result  proved 
it  would  have  been  safer  for  the  foreman  to  have  kept  his 
hand  car  and  gang  of  hands  in  Judge's  Cut  for  a  few  min« 
utes  longer,  and  until  the  train  had  passed,  but  he  could 
not  foresee  the  consequences,  and  was  only  bound,  under  the 
circumstances,  to  exercise  that  decree  of  care  and  prudence, 
which  ordinarily  careful  and  prudent  men  would  be  expected 
to  use  under  like  surroundings.  Who  can  say  that  an  ordi- 
narily careful  and  prudent  section  foreman,  failing  to  meet  a 
train  at  the  place  where  he  had  a  right  to  expect  it,  and 
finding  it  behind  time,  would  not  have  done  as  this  man 
did,  and  proceed  on  his  way  carefully  and  cautiously, 
looking  out  for  the  train,  as  the  evidence  shows  they 
did  do,  and  as  soon  as  it  came  in  sight  try  to  get  the 
hand  car  out  of  the  way  ?  Common  observation  has  taught 
us  all  that  when  a  train  is  once  behind  time,  it  is  the  merest 
guess  work  as  to  when  it  will  come,  except  that  at  the  sta- 
tions some  message  may  be  received  as  to  how  much  it  is 
behind  time.  This  section  foreman  had  no  means  of  know- 
ing whether  the  train  would  come  in  five  minutes  or  half 
an  hour.  The  question  of  getting  to  the  hext  turn  out,  was 
a  matter  of  discussion  among  the  men,  and  the  general  opin- 
ion seemed  to  be  that  they  could  do  so  safely.  The  result 
showed  they  were  mistaken,  but  it  does  not  necessarily 
prove  they  were  careless  or  reckless  in  endeavoring  to  do 
so.  Ko  doubt  their  experience  had  shown  them  that  they 
could  do  with  safety  what  they  attempted  to  do  on  this  occa- 
sion and  failed  in  accomplishing;  but  they  had  done  similar 
things  many  times  before  and  supposed  they  could  do  so 
again  without  unusual  risk.  The  very  business  in  which 
these  section  men  are  engaged,  passing  daily  over  their  por- 
tion of  the  road,  with  the  liability  always  about  them  to 
encounter  trains;  the. necessity  of  doing  their  work  and  per- 
forming their  duty  in  spite  of  the  trains,  shows  that  they 
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are  unavoidably  placed  in  positions  of  danger  and  peril, 
from  which  accidents  frequently  occur  even  under  the  most 
careful  management.  In  this  case  we  think  the  accident 
was  a  consequence  of  one  of  the  risks  ordinarily  incident  to 
appellee's  employment.  When  he  sought  the  employment 
he  knew  the  manner  in  which  the  business  was  conducted 
and  the  risks  he  would  encounter,  and  he  must  be  presumed 
to  have  contracted  in  reference  thereto.  We  do  not  think 
appellee's  injury  was  attributable  to  any  improper  order 
given  by  the  section  foreman.  Even  if  it  were  conceded 
that  he  gave  the  order  to  go  forward  after  stopping  in 
Judge's  Cut  to  listen  for  the  train,  we  can  not  say  it  was 
negligence  on  his  part  to  do  so,  because  we  can  not  see  that 
any  ordinarily  prudent  person  under  like  circumstances 
would  not  have  done  the  same  thing. 

It  certainly  can  not  be  said,  that  giving  the  order  to  get 
the  hand-car  off  the  track,  when  the  train  was  discovered  to 
be  approaching,  was  an  improper  or  negligent  act.  Had  he 
made  no  effort  to  avoid  a  collision  between  the  train  load 
of  human  freight  and  the  hand-car,  he  would  certainly  have 
been  guilty  of  most  culpable  negligence.  We  fail  to  see 
what  more,  or  less,  any  prudent  man  could  have  done  under 
the  same  circumstances,  than  this  foreman  did  to  protect 
his  men,  or  secure  the  safety  of  the  passenger  train.  Our 
conclusion  is,  that  the  charge  of  negligence  against  appellant 
is  not  sustained  by  the  evidence. 

We  are  farther  of  the  opinion  that  in  the  business  and  enter- 
prise in  which  appellee  and  the  section  foreman  were  engaged 
at  the  time  of  the  accident,  they  were  fellow-servants  within 
the  rule  exempting  the  common  master  from  liability  for 
injuries  to  one,  in  consequence  of  negligence  on  the  part  of 
the  other,  and  therefore  that  appellant  was  not  liable  in  this 
case,  even  if  the  section  foreman  was  negligent.  We  do 
not  deem  it  necessary  to  go  into  an  extended  discussion  of 
our  reasons  for  this  opinion,  but  content  ourselves  with 
simply  expressing  it. 

We  think  that  the  damages  were  excessive  even  after  the 
remittitur  was  entered,  but  as  we  are  of  the  opinion  that 
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appellee  has  shown  no  right  of  recovery,  we  need  not  dis- 
cuss that  question  further.  At  the  close  of  all  the  evidence 
in  the  case,  appellant  asked  an  instruction  directing  the  jury 
to  find  the  defendant  not  guilty.  This  instruction  the  court 
refused  to  give,  and  in  this  we  think  the  court  erred,  for  the 
reasons  we  have  already  given. 

It  follows  that  the  judgment  must  be  revelled. 

DiBELL,  J.,  took  no  part. 

Finding  of  Facts  to  be  Made  a  Part  of  the  Judgment. 

We  find,  as  a  question  of  fact,  that  the  injury  to  appellee 
"was  not  received  in  consequence  of  any  negligence  of  appel- 
lant, nor  of  the  section  foreman,  James  Buckley.  That  in 
what  he  did  and  said  in  control  of  his  gang  and  hand-carat 
the  time  of  the  accident  and  prior  thereto  from  the  time  of 
leaving  Judge's  Cut,  and  in  leaving  the  last  named  place, 
as  shown  by  the  evidence,  the  said  James  Buckley  acted 
with  due  care  and  caution,  and  did  not  give  any  improper, 
careless  or  negligent  orders. 

We  further  find  as  a  question  of  fact  that  appellee  was 
injured  as  a  result  of  one  of  the  risks  ordinarily  incident 
to  the  business  in  which  he  was  engaged,  and  without  fault 
or  negligence  on  the  part  of  appellant  or  its  representatives 
or  servants. 


I  71    4831 
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City  of  Joliet  Y.  Margareth  Johnson.  " 

1.  Practicb— Oyediorw  on  the  Oround  of  Variance  Should  be  Spe- 
.  Ci/Ic— A  defendant,  moving  for  a  peremptory  instruction  without  stating 

any  specific  ground  for  such  motion,  can  not  insist  for  the  first  time  in 
a  court  of  appeal,  that  there  is  a  variance  between  the  allegations  and  the 
proofs,  as  the  variance  should  have  been  pointed  out  specifically  in  the 
trial  court. 

2.  PLEADmo — Statement  of  Infiiries.-^ln  a  suit  against  a  city  for 
personal  injuries,  the  declaration  gave  the  defendant  full  notice  that  the 
plaintiff  expected  to  prove  an  injury  to  her  right  leg  in  consequence  of 
a  fall  on  a  defective  sidewalk*    Held,  that  evidence  that  varicose  veins 


424  Appellate  Courts  of  Illinois. 

Vol.  71.]  City  of  Joliet  v.  Johnson, 

resulted  to  the  limb  of  the  plaintiff  in  consequence  of  the  fall,  was 
admissible. 

8.  Damages— A  Question  for  the  Jury, — ^In  a  suit  for  personal  inju- 
ries the  jury  have  better  opportunities  for  ascertaining  the  extent  of 
plaintiff's  injury  and  determining  the  compensation  he  oufcht  to  receive 
than  a  court  of  appeal,  and  unless  the  court  can  see  that  th^  were 
influenced  by  passion  or  prejudice,  it  should  not  interfere.  * 

Trespluis  on  tike  Case,  for  personal  in  juried.  Appeal  from  the  Circuit 
Court  of  Will  County;  the  Hon.  Charles  Blakchabd,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1807.  Affirmed*  Opinion  filed 
September  20, 1897. 

Coll  McNaughton,  attorney  for  appellant. 

E.  Mbebs  and  J.  W.  Downey,  attorneys  for  appellee. 

A  non-substantial  variance  will  not  be  fatal.  Elidder  y. 
Vandersloot,  114  111.  135. 

An  objection  to  variance  between  allegations  and  proof 
should  be  made  in  the  trial  court  to  afford  opportunity  to 
amend.  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Ward,  185  111.  516; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Clough,  134  111.  594;  Wight 
F.  P.  Co.  V.  Poczekai,  130  111,  143;  Hammond  v.  Ooodale, 
38  111.  App.  865;  MeMahon  v.  Sankey,  85  111.  App.  341. 

General  objection  of  variance  between  declaration  and 
proof  is  not  enough;  it  must  be  specific  to  show  wherein  it 
consists.  Start  v.  Moran,  27  111.  App.  119;  Lake  Shore  & 
M.  S.  Ry.  Co.  v.  Ward,  135  111.  516;  McCormick  H.  M.  Co. 
v.  Burandt,  37  111.  App,  167. 

Such  defects  are  cured  by  verdict.  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Clough,  134  111.  594;  McMahon  v.  Sankey,  35  IlL 
App.  341. 

It  is  too  late  to  object  to  a  variance  between  pleadings 
and  proofs  on  appeal.  Home  v.  Walton,  117  III.  130; 
Schoonmaker  v.  Doolittle,  118  111.  605;  Dulin  v.  Prince, 
124  III.  76;    Wabash,  etc.,  Ry.  Co.  v.  Coble,  118  HI.  117. 

Such  variance  is  no  ground  for  reversal.  Mattoon  v. 
Fallin,  113  III.  249. 

The  objection  of  variance  between  allegations  'and  proof 
is  technical  and  not  favored.    Stearns  v.  Reidy,  185  111.  123. 
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City  of  Joliet  ▼.  Jofansonu 

Mb.  Presibino  Justice  Ceabteee  delivered  the  ofinion 
OF  THE  Court. 

This  was  an  action  on  the  case,  for  the  recovery  of  dam- 
ages for  injuries  claimed  to  have  been  sustained  by  appellee, 
in  consequence  of  a  fall  on  a  defective  sidewalk,  in  the  city 
of  Joliet^  on  September  29, 1894.  On  a  trial  by  jury  appel- 
lee recovered  a  verdict  for  $1,500.  A  motion  for  new  trial 
was  overruled  and  judgment  rendered  on  the  verdict. 

it  appears  from  the  evidence  that  on  the  day  of  her 
injuiy,  appellee  and  two  lady  friends  were  walking  north  on 
Collins  street,  in  the  city  of  Joliet,  toward  her  home,  when 
one  of  the  planks  of  the  wooden  walk,  over  which  they  were 
passing,  being  stepped  upon  by  one  of  the  party,  suddenly 
flew  up  in  front  of  appellee's  feet,  tripping  her  up  and 
causing  her  to  fall  with  such  violence  as  to  produce  the 
injuries  complained  of.  Complaint  is  made  that  the  court 
erred  in  admitting  evidence  as  to  matters  not  charged  in 
the  declaration,  but  we  find  no  error  was  committed  in  that 
respect.  At  the  close  of  plaintiff's  testimony,  a  motion  was 
made  by  appellant  to  direct  a  verdict  in  its  favor.  It  is  now 
insisted  that  there  was  such  a  variance  between  the  declar- 
ation and  proofs,  that  this  motion  was  proper  and  should 
have  been  sustained. 

We  think  the  question  of  variance  was  not  sufficiently 
raised  in  the  court  below  to  enable  appellant  to  avail  of  the 
objection  in  this  court.  So  far  as  the  abstract  shows,  the 
motion  was  made  genemlly,  without  any  statement  of  van- 
ance  being  given  as  the  ground  of  the  motion.  Had  such 
a  statement  been  made,  the  plaintiff  could  have  amended 
her  declaration  so  as  to  meet  the  objection,  which  we  think 
comes  too  late  when  made  for  the  first  time  in  this  court. 
Probst  Construction  Co.  v.  Foley,  166  111.  31, 

It  is  also  insisted  by  appellant  that  the  court  erred  in 
admitting  evidence  that  varicose  veins  resulted  to  the  limb 
of  the  plaintiff,  as  a  consequence  of  her  fall  and  injury, 
because  the  declaration  made  no  complaint  as  to  any  affec- 
tion of  the  blood  vessels,  or  enlargement  of  the  injured 
member.    It  is  true  the  declaration  contains  no  allegation 
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as  to  these  specific  results  of  the  injury,  but  yet  the  charges 
were  broad  enough  we  think  to  warrant  the  proof  admitted. 
The  object  of  pleading  is  to  give  the  opposite  party  notice 
of  what  the  pleader  expects  to  prove.  Here  the  declaration 
gave  appellant  full  notice  that  the  plaintiff  expected  to 
prove  an  injury  to  her  right  leg  in  consequence  of  a  fall  on 
the  defective  sidewalk.  We  do  not  perceive  how  the  defend- 
ant could  have  been  in  any  better  position  for  defense,  had 
the  declaration  further  alleged  that,  as  a  result  of  such  fall 
and  injury,  the  plaintiff  was  now  suffering  from  varicose 
veins.  We  think  there  was  no  error  on  the  part  of  the  court 
in  admitting  the  evidence. 

Complaint  is  also  made  that  the  court  erred  in  giving, 
refusing  and  modifying  instructions.  We  do  not  deem  it 
necessary  to  discuss  the  instructions  and  the  objections 
thereto  in  detail.  We  have  carefully  examined  and  con- 
sidered them,  and  reached  the  conclusion  that  the  court 
committed  no  serious  error  in  instructing  the  jur3^  Those 
given  on  behalf  of  the  plaintiff  fairly  stated  the  law  of  the 
case,  and  those  asked  by  the  defendant  and  refused  were 
substantially  embodied  in  other  instructions  given  at  its 
instance.     We  find  no  error  in  modifying  instructions. 

It  is  strongly  urged  that  the  damages  are  excessive.  The 
jury  saw  the  plaintiff  and  heard  her  testify,  and  they  heard 
all  the  evidence  in  the  case.  They  had  better  opportunities 
of  ascertaining  the  amount  of  plaintiff's  injury,  and  deter- 
mining the  compensation  she  ought  to  receive,  than  we 
have,  and  unless  we  can  see  that  they  were  influenced  by 
passion  or  prejudice,  we  ought  not  to  interfere. 

Appellee  was  a  widow  about  forty-one  years  old  at  the 
time  of  her  injury,  supporting  herself  and  several  small 
children  by  washing  and  scrubbing. 

If  her  testimony  is  reliable,  she  can  not  now  stand  upon 
her  injured  limb  for  any  length  of  time,  without  suffering 
great  pain,  and  can  not  do  any  scrubbing  upon  her  knees, 
as  she  did  before  being  injured.  It  was  for  the  jury  to 
determine  whether  these  things  were  true  or  not.  If  they 
were,  we  can  not  say  the  damages  are  excessive. 

The  judgment  will  be  affirmed. 
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Chicago^  L.  S.  &  E.  By.  Go.  y.  Christopher  Hartmann. 

1.  Evidence— 0/  tTie  Eeputation  of  a  Servant  as  Proof  of  Neglu 
gence. — In  a  salt  for  personal  injuries,  in  which  it  is  charged  that  the 
master  was  guilty  of  n^ligence  in  employing  and  retaining  a  particular 
servant,  evidence  of  the  general  reputation  of  the  servant  is  competent. 

3.  N  KQUQ^scz— Finding  in  Regard  to.  Sustained, — Whether  a  charge 
of  negligence  is  sustained  by  the  evidence  is  a  question  for  the  jury,  and 
in  this  case  the  court  thinks  they  were  warranted  in  finding  that  the 
injury  complained  of  resulted  from  a  want  of  due  care  on  the  part  of 
the  defendant. 

8.  Appellate  Court  FRACmcE— Where  the  Sufficiency  of  the  Evi- 
dence to  Sustain  Different  Counts  of  a  Declaration  is  Questioned, — 
A  court  of  appeal  can  not  say  under  which  count  of  a  declaration  a  jury 
may  have  found  their  verdict,  and  where  no  improper  evidence  was 
admitted  and  one  good  count  is  proven,  it  is  not  necessary  to  decide 
whether  the  evidence  was  of  a  character  to  authorize  a  verdict  under 
another  count. 

4.  DAMAQE&^^^tSOO  Held  Proper  in  a  Personal  Injury  Case.— The 
question  of  damages  was  fairly  submitted  to  the  jury  under  proper 
instructions,  and  this  court  can  not  say  that  the  judgment  of  $2,500  was 
unreasonable  or  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Will  County:  the  Hon.  Dorrance  Dibbll,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
September  20,  1897. 

£.  Parmalee  Prentioe  and  Garnset  &  Enox,  attorneys 
for  appellant. 

Incompetency  of  a  servant  can  not  be  shown  by  evidence 
of  reputation  alone.  Actual  evidence  that  the  servant  com- 
plained of  is  incompetent  must  be  produced,  and  then  evi- 
dence of  his  reputation  is  admissible  to  fasten  upon  the 
master  knowledge  of  his  incompetency.  Shearman  &  Eed- 
field  on  Negligence,  Sec.  192;  Gier  v.  Los  Angeles  C.  E.  Ry. 
Co.,  41  Pac.  Rep.  22;  Baulec  v.  New  York  &  H.  R.  R.  Co., 
69  N.  T.  356;  Davis  v.  Detroit  &  M.  Ry.  Co.,  20  Mich. 
105. 

The  evidence  produced  by  the  plaintiff  does  not  show  that 
Alexander's  reputation  was  bad.    It  shows  only  some  gossip 
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of  four  or  five  people.  Gossip  is  riot  reputation.  1  Green- 
leaf  on  Evidence,  Sec.  461;  Rice  on  Evidenc<3,  630;  Jones 
on  Evidence,  Sec.  863;  Am.  &  Eng.  Ency.  of  Law,  VoL  3, 
114. 

The  court  erred  in  admitting  the  evidence  of  Kinney  as 
to  Alexander's  reputation  as  an  engineer,  and  also  err^  in 
refusing  to  strike  out  the  testimony  of  this  witness  upon 
motion  of  defendant. 

This  is  an  error  affecting  the  merits  of  the  case.  Kepu- 
tation  can  only  be  testified  to  by  one  having  knowledge  of 
it,  derived  prior  to  the  occurrence,  ^^ante  motam  UtemJ^  Am. 
&  Eng.  Enc.  of  Law,  Vol.  8, 116,  Tit.  "  Character;"  Douglass 
V.  Tousey,  2  Wend.  852;  Reid  v.  Reid,  17  N.  J.  Eq.  101;  Wroe 
V.  The  State,  20  O.  St.  460;  Wharton  Cr.  L.,  5th  Ed.;  Sec.  635, 
Griflith  v.  State,  90  Ala.  583;  Carter  v.  Commonwealth,  2 
Va.  Cases  169;  State  v.  Johnson,  1  Winston  L.  (N.  C),  238. 

E.  Mebrs  and  J.  W.  Downey,  attorneys  for  appellee. 

Evidence  of  the  general  reputation  of  Alexander,  the 
engineer,  as  to  his  manner  of  running  and  operating  the 
switch  engine,  is  competent.  Western  Stone  Co.  v.  Whalen, 
151  111.  472;  2  Thompson  on  Neg.  158;  Wood  on  Master 
and  Servant,  Sec.  420;  Shearman  and  Redfield  on  Keg.,  Sec. 
223. 

Mb.  Presiding  Justice  Cbabt&ee  delivered  the  opinion 
OF  the  Court. 

This  was  an  action  on  the  case  to  recover  damages  for 
injuries  alleged,  to  have  been  sustained  by  appellee,  in  con- 
sequence of  the  negligence  of  appellant.  There  was  a  trial 
by  jury  and  verdict  in  favor  of  appellee  for  $3,500.  The 
court  required  a  remittitur  of  $1,000,  which,  being  entered, 
a  motion  for  new  trial  was  overruled  and  judgment  ren- 
dered for  $2,500.    Appellant  brings  the  case  here  by  appeal. 

The  declaration  contained  three  counts,  the  first  charg- 
ing, in  substance,  that  appellant  was  negligent  in  failing  to 
use  due  care  to  keep  its  track  in  proper  and  safe  repair. 
The  second  charged  negligence  on  the  part  of  appellant  in 
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employing,  and  retaining  in  its  employment,  the  engineer, 
upon  whose  engine  appellee  was  riding  at  the  time  he 
received  the  injury  complained  of;  and  the  third  count  was 
a  union  of  the  other  two. 

Appellee  was  in  the  employment  of  appellant  as  a  yard 
switchman,  and  had  been  in  such  employment  for  about  a 
month  before  the  accident,  which  occurred  on  October  6, 
1894,  at  a  point  on  the  tracks  of  the  Calumet  &  Blue  Island 
Eailway,  a  few  hundred  feet  south  of  the  inclosure  forming 
the  west  mill  yard  of  the  Illinois  Steel  Company,  in  the  city 
of  Joliet.  The  business  conducted  at  this  point  consisted 
in  pushing  loaded  cars  into  the  yards  of  the  steel  company, 
and  in  taking  out  such  loaded  and  empty  cars  as  it  was 
desired  to  ship.  At  the  point  where  the  accident  occurred 
there  was  what  is  termed  a  "three-throw  switch;"  that  is, a 
switch  where  connection  is  made  with  three  different  tracks. 
This  switch  consisted  of  two  rails,  with  switch-stand,  bars, 
and  connections  for  its  proper  operation.  One  of  the  three 
tracks  connecting  with  this  switch  led  up  a  steep  incline 
to  the  top  of  some  trestles,  constituting  what  are  designated 
in  this  case  as  the  "  tonnicas."  The  work  which  Hartman 
and  the  crew  with  which  he  was  working  at  the  time  of  his 
injury  was  engaged  in,  was  pushing  those  loaded  cars  up  on 
the  tonnicas,  and  they  had  been  employed  in  the  same  kind 
of  work  all  the  forenoon  of  that  day.  It  appears  that  to 
push  those  loaded  cars  upon  the  tonnicas,  it  was  necessary 
for  the  engine  to  get  a  good  head  of  steam  on  before  start- 
ing, and  then  the  engineer  must  force  his  engine  up  as  fast 
as  he  could,  in  order  to  mount  the  grade.  In  doing  this 
work,  the  switch,  where  the  accident  happened,  was  passed 
over  every  time  the  engine  went  up  on  the  tonnicas  and 
came  down  again. 

At  the  time  of  the  injury  the  switching  crew  had  started 
with  some  loaded  cars  to  run  them  up  on  the  tonnicas, 
appellee  being  on  the  foot-board  at  the  forward  end  of  the 
engine,  and  on  the  left  side,  McCanna,  the  switch  boss  or 
conductor,  sitting  in  the  middle  or  astride  of  the  casting, 
and  Wolf,  the  assistant  yard  master,  sitting  on  the  right 
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side  of  the  beam  of  the  engine.  Just  at  the  instant  when 
the  engine  struck  the  three-throw  switch,  it  left  the  track, 
running  from  thirty  to  sixty  feet  forward,  when  by  reason 
of  the  elevation  of  the  tracks  it  canted  over  to  the  left 
catching  appellee's  foot  between  the  beam  of  the  engine 
and  the  ground,  causing  the  injuries  complained  of.  Mc- 
Canna  and  Wolf  succeeded  in  stepping  off  from  the  engine 
in  safety. 

There  is  a  conflict  in  the  evidence  as  to  the  rate  of  speed 
at  which  the  engine  was  running  at  the  time  it  left  the 
track,  the  testimony  of  the  various  witnesses  placing  it  all 
the  way  from  eight  to  thirty  miles  per  hour. 

The  only  questions  of  law  raised  in  the  case  are,  that  the 
court  erred  in  admitting  evidence  concerning  the  reputation 
of  the  engineer  as  to  comj^etency,  and  also,  that  the  court 
erred  in  refusing  appellant's  motion  to  direct  a  verdict  in  its 
favor. 

As  to  the  first  point  we  think  there  was  no  error.  The 
weight  of  authority  seems  to  be  in  favor  of  the  competency 
of  such  evidence,  and  our  own  Supreme  Court  have  so  held. 
Western  Stone  Company  v.  Whalen,  151  111.  472,  and  author- 
ities there  cited. 

The  determination  of  the  second  point  must  depend  on 
the  question  of  fact  as  to  whether  the  charge  of  negligence 
under  either  count  of  the  declaration  was  proved  by  a  pre- 
ponderance of  the  evidence. 

This  was  a  question  for  the  jury,  and  we  can  not  say  their 
verdict  is  so  clearly  against  the  weight  of  the  evidence  as 
to  impose  upon  us  the  duty  of  setting  it  aside.  On  the  con- 
trary, we  think  a  preponderance  of  the  evidence  shows  that 
one  of  the  switch  rails,  at  the  point  where  the  engine  left 
the  track,  was  in  a  battered  and  unsafe  condition,  and  there 
is  some  evidence  to  the  effect  it  had  been  in  such  condition 
for  about  a  month  prior  to  the  accident  to  appellee.  It  is 
true  that  engines  had  run  over  this  battered  rail  in  safety 
many  times  prior  to  the  occasion  which  resulted  in  injury 
to  appellee,  and  it  is  also  true  that  an  official  of  the  company 
inspected  the  track  only  two  or  three  hours  before  the  acci- 
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dent,  but,  according  to  his  testimony,  the  rail  was  battered, 
and  by  the  testimony  of  other  witnesses  it  appears  to  have 
been  in  a  dangerous  condition  for  such  a  length  of  time,  and 
was  of  such  a  character  that  appellant,  in  the  exercise  of 
reasonable  care,  should  have  known  of,  and  remedied,  the  de- 
fect. The  accident  happened  at  the  point  where  the  bat- 
tered rail  was  in  the  switch;  its  condition  sufficiently 
accounted  for  the  engine  leaving  the  track,  and  we  think 
the  jury  were  warranted  in  finding  that  the  injury  to  appel- 
lee resulted  from  a  want  of  due  care  on  the  part  of  appellant 
in  endeavoring  to  keep  its  track  in  a  reasonably  safe  con- 
dition. To  ascribe  the  accident  to  anv  other  cause  but  the 
battered  rail  would  be  but  to  indulge  in  surmise  or  specu- 
lation. There  being  sufficient  evidence  to  go  to  the  jury 
upon  the  question  of  appellant's  negligence,  we  think  the 
court  did  not  err  in  refusing  the  motion  to  direct  a  verdict 
for  appellant. 

As  we  think  there  was  evidence  sufficient  to  warrant  a 
recovery  under  the  first  count  of  the  declaration,  we  do  not 
deem  it  necessary  to  discuss  the  question,  as  to  whether  it 
was  of  a  character  to  authorize  a  verdict  under  the  second 
count.  We  can  not  say  under  which  count  the  jury  may 
have  found  their  venlict,  but  so  long  as  there  was  no  im- 
proper evidence  admitted,  and  one  good  count  is  proven, 
that  is  sufficient  to  sustain  the  verdict  and  judgment 
thereon.  Complaint  is  made  that  the  damages  are  exces- 
sive. This  question  was  fairly  submitted  to  the  jury  under 
proper  instructions.  They  saw  the  appellee  and  his  wit- 
nesses and  heard  them  testify,  and  were  in  a  better  position 
to  judge  as  to  the  amount  of  damages  to  which  appellee 
was  entitled  than  we  are.  The  trial  court  required  a  remit- 
titur of  $1«000,  which  was  entered,  and  we  can  not  say  that 
the  judgment  of  $2,500  was  unreasonable  or  excessive. 

!No  complaint  whatever  is  made  of  the  instructions,  and 
finding  no  error  in  the  record  the  judgment  will  be  affirmed. 

Mr.  Justice  Dibbll  took  no  part. 
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1.  Repeals — By  Impli4Xition  Not  Favored. — The  law  does  not  favor 
repeals  by  implication,  and  where  there  are  two  statutes  on  the  sanie 
subject,  the  earlier  continues  in  force,  unless  the  two  are  clearly  incon- 
sistent witli,  and  repugnant  to  each  other,  or  unless,  in  the  latter  statute, 
some  express  notice  is  taken  of  the  former,  plainly  indicating  an  inten- 
tion to  repeal  it. 

2.  Police  FowEVL—State  and  Municipal  AtitJiorities  May  Exercise, 
Jointly. — The  grant  of  power  to  a  city  to  make  police  regulations  does 
not  withdraw  original  jurisdiction  on  these  subjects  from  the  State. 
In  mattei-8  of  this  nature  the  State  and  municipal  authorities  have  con- 
current jurisdiction. 

8.  Wriohts  and  Measures— Ctfj^  Ordinance  cm  to.  Not  Repealed  hp 
State  Law  in  Regard  to  Mine  Inspectors.— The  act  of  1895,  whereby  the 
mine  inspectors  of  the  State  were  made  ex  officio  inspectors  of  weights 
and  measures  of  coal  in  their  respective  districts,  does  not  operate  to 
repeal,  either  in  whole  or  in  part,  a  city  ordinance  providing  for  the 
appointment  of  a  city  inspector  of  weights  and  measures,  and  prescrib- 
ing his  duties. 

4.  Same— An  Ordinance  in  Regard  to,  Stistained,—An  ordinance  pro- 
viding for  the  appointment  of  an  inspector  of  weights  and  mc'asuree, 
prescribing  his  duties  and  establishing  rules  as  to  the  use  of  weights  and 
measures,  is  considered  by  the  court,  and  held  to  be  reasonable  and  a 
proper  exercise  of  the  power  of  the  city. 

5.  Demureers— Genera/  arid  5periaZ.— Where  special  grounds  of 
demurrer  go  to  the  substance  of  a  declaration  and  not  to  its  form»  the 
demurrer  amounts  to  a  general  demurrer  and  will  be  so  treated. 

Debt«  for  a  penalty.  Error  to  the  Circuit  Court  of  Bureau  County; 
the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1897.  Reversed  and  remanded.  Opinion  filed  September  20, 
1897. 

J.  L.  Murphy,  attorney  for  plaintiff  in  error. 

Alfred  R.  Greenwood,  attorney  for  defendant  in  error. 

Mr.  Pr^idino  Justiob  Cbabtree  delivered  the  opiniox 
OF  TH5  Court. 

This  was  an  action  of  debt  brought  by  plaintiff  in  error^ 
to  recover  a  penalty  for  the  alleged  violation  of  an  orui- 
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nance  of  the  city  of  Spring  Valley^  in  relation  to  the 
inspection  of  weights,  measures  and  food.  So  much  of  the 
ordinance  as  is  necessary  to  be  considered  in  determining 
questions  involved  in  this  case  is  as  follows : 

"  Be  it  ordained  by  the  city  council  of  the  city  of  Spring 
Valley : 

1.  There  is  hereby  created  the  office  of  inspector  of 
weights,  measures  and  food.  He  shall  hold  his  office  for 
the  term  of  two  years  and  until  his  successor  shall  be  elected 
and  qualified;  said  inspector  shall  be  elected  at  the  general 
city  election  in  the  year  1895,  and  biennially  thereafter,  by 
a  vote  of  the  legal  voters  of  said  city,  the  same  as  the  mayor 
and  other  elected  officers. 

2.  That  there  shall  be  a  regulation  of  weights  and  meas- 
ures in  said  city,  and  the  standard  adopted  by  the  State  of 
Illinois  shall  be  the  test  by  which  they  shall  be  compared 
and  determined. 

3.  That  the  city  council  of  said  city  shall  procure  cor- 
rect and  approved  standards,  with  their  necessary  subdivis- 
ions, together  with  the  proper  beams  and  scales  for  the 
purpose  of  testing  and  proving  by  said  standards  the  weights 
and  measures  used  in  said  citv. 

4/ 

4.  It  shall  be  the  duty  of  said  inspector  once  every  six 
months  to  examine  and  test  the  accuracy  of  all  weights, 
measures,  scales  or  other  instruments  or  things  used  by  any 
person,  firm  or  corporation  for  weighing  or  measuring  any 
article  or  commodity  for  sale,  or  of  which  the  manufacture 
or  production  or  labor  connected  therewith  is  paid  for  by 
weight  or  measurement  of  the  commodity  produced  or 
manufactured  in  said  city;  to  stamp  with  a  suitable  seal,  to 
be  furnished  by  the  city  council  of  said  city,  all  weights, 
measures,  scales,  instruments  and  things  so  used  which  he 
may  find  correct,  and  deliver  to  the  owner  thereof  a  cer- 
tificate of  their  accuracy;  to  cause  the  owner  of  anj  weights, 
measures,  scales  or  things  so  used  which  he  may  find  incor- 
rect on  such  inspection,  to  have  same  corrected  and  made 
conformable  to  said  standard.  Any  person,  firm  or  corpo- 
ration that  shall  refuse  to  exhibit  to  said  inspector  any 
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weights,  measares,  scales  or  other  instraments  used  for 
weighing  or  measuring  as  aforesaid  for  the  purpose  of 
examination  or  inspection,  as  provided  in  this  ordinance,  or 
who  shall  refuse  him  access  to  the  same  in  any  place  where 
the  same  shall  be,  or  who  shall  otherwise  obstruct  him  in 
the  discharge  of  his  duty  hereunder  shall,  upon  conviction, 
be  fined  not  less  than  ten  dollars  nor  more  than  fifty  dollars 
for  every  offense. 

5.  All  such  weights,  measures,  instruments  and  things, 
beams  and  scales,  found  not  to  conform  to  the  standard  of 
the  State  of  Illinois,  shall  be  condemned  by  said  inspector 
and  shall  not  be  again  used  until  repaired  or  adjusted  and 
tested  by  said  inspector,  and  found  to  conform  to  said  stand- 
ard. Any  person  convicted  of  violating  the  provisions  of 
this  section  shall,  upon  conviction,  be  fined  not  less  than 
five  dollars  nor  more  than  fifty  dollars  for  every  offense. 

6.  Every  person,  firm  or  corporation  using  any  such 
weights,  measures,  scales,  beams  or  other  instruments  for 
the  purpose  of  Aveighing  or  measuring  as  aforesaid,  which 
have  been  examined,  certified  and  sealed  as  aforesaid,  shall 
not  alter  the  same,  or  knowingly  permit  the  same  to  be 
altered  or  to  become  inaccurate;  or  knowingly  cause  the 
same  to  weigh  or  measure  incorrectly;  and  shall  at  any  time 
upon  the  application  of  said  inspector,  permit  him  to  examine 
and  test  the  same  for  the  purpose  of  ascertaining  whether 
the  same  have  been  altered  or  become  inaccurate,  or  caused 
to  weigh  or  measure  incorrectly.  Any  person,  firm  or  cor- 
poration that  shall  be  convicted  of  violating  the  provisions 
of  this  section  or  any  part  thereof  shall,  upon  conviction,  be 
fined  not  less  than  three  dollars,  nor  more  than  one  hundred 
dollars  for  every  offense. 

7.  It  shall  be  the  duty  of  said  inspector  to  make  and 
keep  in  a  book  furnished  by  the  city  council  a  regular  regis- 
ter of  all  weights,  measures,  scales,  beams,  steelyards  or 
other  instruments  inspected  and  tested  by  him,  in  which  he 
shall  state  the  names  of  the  owner  or  owners  of  the  same, 
and  whether  or  not  they  were  found  conforming  to  the 
standard  aforesaid,  and  the  date  of  the  certificate,  if  any, 
issued  thereon. 
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&  It  shall  be  the  daty  of  said  inspector  whenever  he 
may  have  reason  to  suspect  the  existence  of  false  or  incor- 
rect weights,  measures,  scales,  beams,  steelyards  or  other 
instruments  as  aforesaid  being  in  use  in  said  city,  or  upon 
the  written  complaint  of  any  reputable  citizen  of  said  city 
informing  him  of  the  existence  thereof,  to  make  immediate 
search  for  the  same,  and  it  is  hereby  made  his  duty  to 
prosecute  all  persons  violating  this  ordinance  or  any  section 
thereof,  by  making  proper  complaint  before  any  court  hav- 
ing jurisdiction  of  the  matter  as  otherwise  prescribed  under 
the  ordinances  of  this  city  and  the  laws  of  the  State  of 
Illinois. 

9.  It  shall  be  the  duty  of  said  inspector,  within  five  days 
after  his  semi-annual  inspection  as  aforesaid,  to  publish  in 
the  newspaper  selected  by  the  city  council  to  publish  the 
ordinances  of  said  city,  a  notice  stating  that  he  has  made 
such  semi-annual  inspection,  and  notifying  all  persons,  firms 
and  corporations  who  shall  or  may  after  said  inspection  and 
before  the  next  succeeding  semi-annual  inspection,  use,  as 
aforesaid,  any  weights,  measures,  scales,  beams  or  other 
instruments  for  weighing  or  measuring  as  aforesaid  any 
article  or  commodity  in  said  city,  and  which  may  not  have 
been  so  examined  as  aforesaid,  to  bring,  or  cause  to  be 
brought  to  a  place  in  said  city  designated  in  said  notice,  all 
such  weights,  measures,  scales  or  other  instruments  not 
examined  as  aforesaid,  and  which  may  be  susceptible  and 
capable  of  removal  to  such  place  for  the  purpose  of  examin- 
ation and  inspection;  and  the  said  owner  or  owners  of  any 
such  instrument  as  is  not  capable  or  susceptible  of  removal 
as  aforesaid,  shall  notify  said  inspector  of  the  place  and 
situation  of  such  beam,  scales  or  other  instrument  not  so 
capable  of  removal  as  aforesaid,  and  it  shall  thereupon  be 
the  duty  of  said  inspector  to  go  to  said  place  and  inspect 
and  test  said  beam,  scale  or  other  instrument  as  provided 
in  this  ordinance;  and  any  person,  firm  or  corporation  who, 
after  the  publication  of  the  notice  above  mentioned,  shall 
not,  within  ten  days  after  commencing  to  use  such  beam, 
scale  or  other  instrument,  comply  with  the  requirements  of 
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this  section  shall,  upon  conviction,  be  fined  not  less  than 

three  dollars  nor  more  than  fifty  dollars  for  every  offense, 
•if  *  *  «  *  *  « 

17.  Whoever  shall  directly  or  indirectly  resist,  obstruct 
or  otherwise  interfere  with  said  inspector  in  the  legal  dis- 
charge of  his  duties,  shall  upon  conviction  in  cases  where 
no  other  penalty  is  prescribed  by  the  ordinance  of  said  city, 
be  fined  not  less  than  $25  nor  more  than  $100  for  each  such 
offense. 

18.  The  said  inspector  shall  receive  as  his  compensation, 
a  salary  of  $50  per  month;  and  in  addition  to  such  salary  he 
shall  be  allowed  to  collect  and  receive  from  the  owners  of 
articles  and  instruments  tested  and  sealed  by  him  the  fol- 
lowing fees  of  office : 

For  inspecting,  sealing  and  certifying  to  the  accuracy  of 
platform  scales  of  5,000  pounds  or  upwards,  including 
weights,  $3;  scales  less  than  5,000  pounds  and  exceeding 
1,000  pounds,  including  weights,  $1;  of  less  denominations, 
including  weights,  50  cents  each;  for  inspecting  and  sealing 
large  beams  weighing  1,000  pounds  and  upwards,  including 
weights,  50  cents;  for  inspecting,  sealing  and  certifying  to 
the  correctness  of  scales  smaller  than  above  stated,  15  cents 
each;  counter  scales,  including  weights,  15  cents;  for  com- 
paring and  sealing  any  measures,  bushel  10  cents;  smaller 
measures  5  cents;  for  inspecting,  testing  and  certifying  to 
the  correctness  of  any  scales  which  shall  be  the  property  of 
and  controlled  by  the  city  as  a  public  scale,  he  shall  do  the 
same  free  of  charge. 

19.  Said  inspector  shall  devote  all  his  time  to  the  duties 
pertaining  to  his  office  under  the  laws  of  this  State  and  the 
ordinances  of  this  city;  he  shall  have  an  office  or  headquar- 
ters at  the  city  hall  building  in  this  city,  and  shall  attend  at 
such  headquarters  from  time  to  time  for  the  transaction 
of  business  or  matters  pertaining  to  his  office  on  every  day 
of  the  year  except  Sundays  and  legal  holidays.'' 

Which  ordinance  was  passed  and  approved  March  11, 
1895. 
The  declaration  contained  one  count,  setting  out  the  entire 
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ordinance  in  haec  verha^  but  as  sections  numbered  10  to 
16  both  inclusive,  relate  only  to  the  inspection  of  food,  and 
have  no  bearing  upon  the  questions  involved,  we  have 
omitted  them.  It  was  averred  in  the  declaration  that  on 
the  16th  day  of  July,  1895,  the  defendant  in  error  owned 
and  operated  in  said  city  two  large  scales,  for  the  purpose 
of  weighing  coal  mined  by  certain  miners  in  a  mine  in  said 
city,  so  that  the  miners  could  be  paid  for  such  mining  at  a 
certain  agreed  price  per  ton,  and  for  the  purpose  of  selling 
said  coal  by  weight,  as  so  weighed.  It  was  further  averred 
that  one  E.  A.  Franckey,  who  was  then  and  there  the  inspec- 
tor of  weights,  measures  and  food  in  said  city,  did  on  the 
16th  day  of  July,  1895,  inspect  and  test  both  of  said  scales, 
ascertained  that  they  did  not  weigh  accurately,  and  were 
not  conformable  to  the  standard  of  the  State  of  Illinois  as 
adopted  in  and  by  said  ordinance,  stamped  and  marked  the 
same  "  condemned  "  and  so  notified  defendant  in  error;  and 
avers  that  on  one  hundred  distinct  occasions,  and  on  every 
day  between  the  16th  and  25th  days  of  July,  A.  D.  1895, 
defendant  in  error  weighed  coal  on  said  scales  without  hav- 
ing the  same  repaired  or  adjusted  by  said  inspector,  and  on 
every  one  of  said  occasions  did  violate  said  ordinance  and 
particularly  section  5  thereof.  The  declaration  also  counts 
for  a  failure  to  pay  the  inspector's  fees  for  various  inspec- 
tions of  scales  alleged  to  have  been  made  by  him  as  such 
inspector,  averring  that  defendant  in  error  did  thereby 
resist,  obstruct  and  injberfere  with  said  inspector  in  the  legal 
discharge  of  his  duties  under  said  ordinance,  and  did  there- 
by violate  said  ordinance  and  particularly  section  17  thereof, 
to  the  damage  of  the  plaintiff  of  $1,000. 

To  this  declaration  defendant  in  error  filed  a  special 
demurrer,  assigning  as  grounds  of  demurrer  the  following, 
to  wit : 

1st.  The  ordinance  of  the  city  of  Spring  Valley  set  out 
in  said  declaration  is  in  conflict  with  the  law  of  this  State. 

2d.  The  said  ordinance  is  special  and  not  general  in  its 
application. 

3d.    It  contravenes  common  rights. 
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4th.    It  is  unreasonable  and  therefore  void. 

On  a  hearing  of  the  demurrer  it  was  sustained,  and  the 
plaintiff  in  error  electing  to  stand  by  its  declaration,  judg- 
ment was  rendered  against  it  for  costs  of  suit,  and  it  brings 
the  cause  here  on  writ  of  error. 

While  numerous  errors  are  assigned,  the  only  question 
argued  is,  as  to  whether  or  not  the  court  erred  in  sustaining 
a  demurrer  to  the  declaration,  and  this  is  the  only  point 
we  deem  it  important  to  consider. 

We  must  take  judicial  notice  that  the  city  of  Spring 
Yalley  is  a  municipal  corporation  incorporated  under  the 
general  law  of  this  State.  City  of  Sock  Island  y.  Cainely, 
126  111.  408. 

Among  the  powers  conferred  on  such  corporations,  are 
the  following : 

^<  To  provide  for  the  inspection  and  sealing  of  weights 
and  measures." 

^^  To  enforce  the  keeping  and  use  of  proper  weights  and 
measures  by  vendors."  (See  sections  55  and  56,  Art.  V, 
Chap.  24  R.  S.,  1  Starr  &  Curtis,  469.) 

It  would  seem  clear,  and  in  fact  it  is  not  denied,  that 
these  provisions  of  the  statute  are  broad  enough  to  warrant 
the  city  in  adopting  the  ordinance  in  question  (except  as  to 
some  points  wherein  it  is  claimed  to  be  unreasonable),  but  it 
is  contended  by  defendant  in  error  that  this  ordinance  has 
been  repealed  and  abrogated  by  an  act  of  the  legislature 
passed  June  4,  1895,  and  in  force  July  1, 1895,  whereby 
mine  inspectors  of  this  State  were  made  ex  officio  inspectors 
of  weights  and  measures  of  coal  in  their  respective  districts, 
and  they  were  empowered,  and  it  was  made  their  duty  to 
test  the  scales  used  in  such  district  to  weigh  coal  mined  in 
coal  mines,  or  sold,  at  least  once  in  every  six  months,  to 
ascertain  whether  the  scales  were  accurate,  and  to  report 
any  defects  or  irregularities  in  such  scales  to  the  mine 
owner,  and  direct  the  same  to  be  at  once  properly  adjusted  j 
or  corrected.  And  by  the  second  section  it  was  provided 
that  if  the  owner  or  operator  should  refuse  to  allow  such 
inspectors  to  properly  test  the  scales  used  at  such  mines,  or 
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shall  fail  or  refase  to  put  such  scales  into  proper  condition 
to  correctly  weigh  coal,  upon  being  notified  so  to  do  by  such 
inspector,  such  owner  or  operator  shall  be  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall  be  fined  not 
exceeding  $500,  or  confined  in  the  county  jail  not  exceeding 
six  months,  or  both,  in  the  discretion  of  the  court.  And  it 
was  made  the  duty  of  State's  attorneys  to  prosecute  for  any 
violation  of  the  act  in  their  respective  counties.  Session 
Laws  1895,  p.  255. 

The  defendant  in  error  insists,  and  the  court  below  held, 
that  this  act  of  the  legislature  worked  a  repeal  of  the  city 
ordinance,  so  that  the  latter  is  no  longer  in  force  or  of  bind- 
ing effect,  so  far  as  scales  at  mines  are  concerned.  If  this 
position  is  correct,  plaintiff  in  error  has  no  case,  and  the 
demurrer  was  properly  sustained  to  the  declaration. 

It  is  to  be  observed  that  the  act  of  the  legislature  itself 
contains  no  words  of  repeal,  nor  does  it  in  any  way  purport 
to  interfere  with  or  limit  the  powers  of  municipal  corpora- 
-tions  to  pass  and  enforce  police  regulations  of  the  character 
in  question.  It  follows  that  if  so  much  of  the  ordinance  as 
relates  to  testing  scales  at  mines  is  repealed  by  the  act  of 
the  legislature,  such  repeal  arises  or  is  effected  only  by 
implication  of  law.  '^  It  is  a  maxim  in  the  construction  of 
statutes,  that  the  law  does  not  favor  a  repeal  by  implication. 
The  earliest  statute  continues  in  force,  unless  the  two  are 
clearly  inconsistent  with  and  repugnant  to  each  other,  or 
unless  in  the  latest  statute  some  express  notice  is  taken  of 
the  former,  plainly  indicating  an  intention  to  repeal  it. 
And  when  two  acts  are  seemingly  repugnant,  they  should, 
if  possible,  be  so  construed  that  the  latter  may  not  operate 
as  a  repeal  of  the  former  by  implication."  The  Town  of 
Ottawa  V.  The  County  of  La  Salle,  12  111.  339,  and  authori- 
ties  there  cited. 

In  an  earlier  case  it  was  said :  "  The  doctrine  of  repeal 
by  implication  is  not  favored  by  the  law,  and  is  never 
resorted  to  except  when  the  repugnance  or  opposition  is  too 
clear  and  plain  to  be  reconciled."  Bruce  v.  Schuyler  et  al., 
4  Gilm.  221.    And  again  in  The  People  ex  rel.  v.  Bray  ton. 
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94  III.  341,  the  court  say  :  "  To  repeal  a  statute  by  implica- 
tion there  must  be  such  a  positive  repugnance  between  the 
provisions  of  the  new  law  and  the  old  that  they  can  not 
stand  together  or  be  consistently  reconciled." 

The  law  is  so  well  settled  upon  this  proposition,  that  fur- 
ther citation  of  authority  is  unnecessary. 

The  material  question  presented  for  our  consideration, 
therefore,  is  whether  or  not  there  is  such  a  repugnancy  or 
inconsistency  between  the  city  ordinance  and  the  act  of  the 
legislature,  as  necessarily  requires  us  to  hold  that  the 
former  is  repealed  by  implication.  After  a  careful  examin- 
ation of  the  ordinance  and  the  statute,  and  a  comparison 
between  the  two,  we  have  been  unable  to  come  to  the  con- 
clusion that  such  repugnancy  exists  as  to  prevent  their  both 
standing  together.  The  ordinance  is  a  mere  police  regula- 
tion of  the  city  which  it  had  full  power  under  the  general  law 
to  adopt.  It  is  general  in  its  nature,  operating  alike  upon 
all  classes  of  persons  within  the  city  using  weights  and 
measures  or  dealing  in  food.  An  action  for  its  violation  is 
nothing  more  than  a  civil  proceeding  to  collect  a  penalty. 
The  statute  is  special,  applying  only  to  mine  owners  or 
operators  and  their  agents  in  all  parts  of  the  State.  It  is 
in  its  nature  criminal,  and  a  prosecution  under  it  would  be 
by  indictment  or  information. 

Cities  have  power  under  the  general  law  to  pass  ordi- 
nances to  suppress  bawdy  and  disorderly  houses,  gaming 
and  gambling  houses;  to  license,  regulate  and  prohibit  the 
sale  of  intoxicating  liquor;  to  prevent  intoxication,  fighting 
and  all  disorderly  conduct,  and  many  other  police  regula- 
tions. In  matters  of  this  nature,  the  State  and  municipal 
authorities  have  concurrent  jurisdiction,  and  in  the  absence 
of  a  prosecution  by  the  city,  the  State  may  interfere.  It 
has  never  been  held,  so  far  as  we  are  aware,  that  the  grant- 
ing of  these  powers  to  municipal  authorities  withdrew 
original  jurisdiction  upon  these  subjects  from  the  State. 
The  contrary  doctrine  was  held  in  Seibold  v.  The  People, 

86  111.  33. 
It  is  true  that  in  the  case  at  bar,  the  city  ordinance  and  the 
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statute  differ  in  the  maximum  and  minimum  penalties 
imposed,  but  we  do  not  think  that  fact  necessarily  creates 
such  a  conflict  between  the  two  that  they  can  not  stand 
together. 

Nor  do  we  think  there  is  any  force  in  the  argument  that 
the  city  inspector  and  the  State  inspector  may  not  be  in 
harmony  in  their  tests  and  inspection  of  scales,  nor  that  the 
city  inspector  may  so  act  as  to  create  an  unnecessary  bur- 
den upon  mine  operators  within  the  city  of  Spring  Valley. 
We  must  presume  that  these  oflScers  will  only  do  their  duty, 
and  if  they  do,  there  can  be  no  want  of  harmony.  There 
can  be  only  one  correct  standard,  and  that  is  provided  for 
by  general  law.  Chap.  147,  Revised  Statutes  (2  Starr  & 
Curtis,  2461).  By  this  law  the  secretary  of  state  is  the 
State  sealer  of  weights  and  measures,  and  county  clerks  are 
county  sealers.  It  is  made  the  duty  of  county  clerks,  as 
such  sealers,  when  requested  so  to  do,  to  try  and  prove  all 
weights  and  measures,  scales  and  beams,  and  when  found 
to  conform  to  the  correct  standards,  to  mark  such  weights 
and  measures  with  a  seal  to  be  kept  for  that  purpose.  And 
a  penalty  is  provided  for  selling  or  buying  by  any  other 
weights  or  measures  than  such  as  conform  to  the  proper 
standard.  Here  there  is  a  law  of  the  State,  in  force  for 
many  years,  which  provides  a  still  different  penalty  from 
the  city  ordinance  or  the  act  of  1895,  general  in  its  nature 
and  broad  enough  in  its  terms  to  include  scales  at  coal 
mines,  and  by  the  same  reasoning  which  insists  upon  a 
repeal  of  the  ordinance,  this  law,  so  far  as  it  affects  scales  at 
coal  mines,  must  also  be  held  to  be  repealed  by  implication. 
In  the  absence  of  any  evidence  in  the  act  of  1895,  of  a  legis- 
lative intent,  to  repeal  former  laws  or  ordinances  upon  the 
same  subject,  we  are  unwilling  to  adopt  a  construction 
which  would  bring  about  such  a  result.  Should  there  be 
any  conflict  between  the  inspections  made  by  the  city 
inspector  and  the  State  inspector,  an  application  to  the 
county  sealer,  who  has  in  his  custody  the  correct  State 
standards,  would  settle  any  controversy  which  might  arise. 
But  we  think  any  difficulty  of  that  nature  is  more  imagin- 
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ary  than  reaL  We  do  not  see  that  the  ordinance  is  unrea- 
sonable. 

Our  conclusion  is,  that  the  city  ordinance  was  not  super- 
seded or  to  any  extent  repealed  by  the  act  of  1895,  but  still 
remains  hi  full  force. 

We  think  the  court  should  have  overruled  the  demurrer 
to  the  declaration.  While  it  may  have  been  somewhat 
defective  in  manner  of  statement,  yet  the  special  grounds 
of  demurrer  were  to  the  substance  of  the  declaration,  and 
not  to  its  form,  and  hence  amounted  only  to  a  general 
demurrer,  and  under  such  a  demurrer  we  think  the  declara- 
tion was  sufficient. 

For  the  reasons  given  the  judgment  will  be  reversed  and 
the  cause  remanded. 

DiBELL,  J.,  took  no  part. 


Town  of  Bntland  v.  Chicago  &  Northwestern  By.  Co. 

1,  HAJiiROJLDa— Liability  of,  for  Maintenance  of  Bridges  on  High- 
ways,— By  an  agreement  between  a  railroad  company  and  a  municipal- 
ity, the  channel  of  a  creek  at  a  point  where  it  crossed  a  highway  was 
filled  up,  a  new  channel  dug,  an  old  bridge  across  the  original  channel 
removed,  a  new  bridge  erected  across  the  new  channel,  and  the  right  of 
way  of  the  railroad  located  where  the  original  bed  of  the  creek  had 
been.  A  new  bridge  becoming  necessary,  the  municipality  built  it  and 
brought  suit  against  the  railroad.  Heldy  that  when  the  first  bridge  was 
constructed  the  railroad  oompaiiy  had  performed  its  duty,  and  was 
under  no  obligation  to  repair  or  rebuild  it  unless  it  was  rendered  nec- 
essary by  a  changed  condition  produced  by  the  act  of  the  company. 

2.  Saub — Approaches  to  Crossings, — The  approaches  to  a  railroad 
crossing  do  not  necessarily  extend  the  entire  width  of  the  right  of  way, 
and  in  this  case  the  court  does  not  regard  the  place  where  a  bridge  is 
located  as  any  part  of  the  approach  to  the  railway  crossing,  and  holds 
that  the  company  is  not  bound  to  keep  such  bridge  in  repair. 

Assnmpsit,  against  a  railroad  company  for  money  expended  in  build- 
ing a  bridge.  Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
Henrt  B.  Willis,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1897.    Affirmed.    Opinion  filed  September  20,  1897. 
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Ibwih  &  Egak  and  J.  W.  Ranstead,  attorneys  for  appel- 
lant. 

BoTSFOBD,  Wayne  &  Botsfobd,  attorneys  for  appellee. 

Mb.  Pbesidinq  Justice  Cbabtbee  deuysbed  the  opinion 
of  the  coubt. 

Appellant  sued  appellee,  to  recover  for  a  part  of  the  costs 
incurred  in  rebuilding  a  bridge  over  Tyler  creek,  in  Kane 
county,  at  a  point  on  the  highway  leading  over,  and  near 
to,  the  railway  track  of  appellee  in  said  town  of  Eutland. 
The  declaration,  as  originally  filed,  declared  upon  a  contract 
alleged  to  have  been  made  between  appellee  and  appellant 
to  jointly  maintain  the  bridge  in  question.  By  an  amended 
declaration  subsequently  filed,  the  theory  of  liability  under 
a  contract  was  abandoned,  and  appellant  set  up  the  statutory 
duty  of  the  company  to  repay  a  proportionate  share  of  the 
expense  for  rebuilding  the  bridge,  on  the  ground,  as  claimed, 
that  a  part  of  the  bridge  being  within  appellee's  right  of 
way,  it  constituted  an  "  approach "  to  the  crossing  of  the 
railway,  which  appellee  was  bound  to  maintain  and  keep  in 
repair.  The  'action  seems  to  have  been  based  on  sections 
71  to  74  (inclusive)  of  Chap.  114  of  the  Revised  Statutes 
(2  Starr  &  Curtis,  1837). 

The  cause  was  tried  by  the  court  without  a  jury,  the  issues 
found  for  appellee,  and  judgment  rendered  against  appellant 
for  costs.  It  brings  the  case  to  this  court  by  appeal,  and  asks 
a  reversal  of  the  judgment  on  the  sole  ground  that  it  should 
have  been  in  its  favor  instead  of  in  appellee's  favor.  No 
propositions  of  law  were  submitted  to  the  court  below,  and 
consequently  none  are  saved  in  the  record. 

The  facts,  as  shown  by  the  evidence,  appear  to  be  that 
prior  to  the  construction  of  appellee's  railroad,  Tyler  creek 
crossed  the  highway  in  question,  about  the  point  where  the 
center  of  the  railroad  track  now  crosses  the  highway,  and  at 
that  point  there  was  a  highway  bridge  across  the  creek. 
By  some  arrangement  between  the  town  and  the  railroad 
company  (the  terms  of  which  do  not  clearly  appear),  the  old 
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channel  was  filled  up  at  this  point  of  intersection,  and  a  new 
channel  dug  a  little  east  of  the  old  channel;  the  old  bridge 
'  was  removed,  and  a  new  bridge  erected  across  the  creek  as 
changed  to  its  new  location,  and  the  railroad  was  located 
about  at  the  point  where  the  original  bed  of  the  creek  had 
been.  The  railroad  company  paid  a  part  of  the  expense  of 
building  the  new  bridge.  The  right  of  way  of  appellee 
at  this  point  where  the  bridge  crosses  the  creek,  is  one 
hundred  feet  in  width,  or  fifty  feet  on  each  side  of  the 
center  line  of  the  track  as  now  located.  Measuring  fifty 
feet  easterly  along  the  highway  shows  that  eighteen  feet 
and  ten  inches  of  the  bridge  are  within  the  railroad  com- 
pany's right  of  way. 

The  bridge  having  become  worn  out  and  unfit  for  use,  a 
new  one  became  necessary,  and  appellant  thereupon  served 
a  notice  on  appellee  to  contribute  to  the  rebuilding  of  the 
bridge,  and  sixty  days  thereafter  erected  a  new  bridge  at  a 
cost  of  $2.75  for  the  bridge  and  $15  for  grading,  and  brought 
this  suit  to  recover  such  cost,  or  the  proportional  part  for 
that  portion  which  is  upon  the  right  of  way. 

It  does  not  appear  that  any  contract  is  now  in  force 
requiring  appellee  to  contribute  to  the  expense  of  main- 
taining the  bridge  in  question,  and  if  there  is  any  liability, 
it  must  be  upon  the  ground  that  the  portion  of  this  bridge 
which  is  in  the  right  of  way  constitutes  an  "  approach  "  to 
the  railroad  track,  which,  under  the  statute,  appellee  is  bound 
to  maintain  and  keep  in  repair.  Counsel  for  appellant  in 
their  argument  say :  "  The  only  question  in  this  case  is,  is 
said  bridge  a  part  of  the  approach  to  the  crossing  within 
the  meaning  of  the  statute  ? "  No  complaint  seems  to  be 
made  of  the  approach  from  the  west  end  of  the  bridge  to  the 
track,  and  hence  it  seems  to  us  the  only  question  is,  can  the 
railroad  company  be  held  liable  in  this  action  for  the  pay- 
ment of  any  part  of  the  costs  of  rebuilding  this  bridge,  as  a 
bridge,  and  not  as  a  mere  approach  to  the  crossing  of  the 
track  ?  It  is  earnestly  urged  by  appellant,  that  this  bridge 
was  made  necessary  by  the  construction  of  the  railroad, 
and  therefore  in  order  to  restore  the  highway  to  its  original 
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state  of  usefulness,  appellee  must  erect  and  maintain  the 
bridge.  But  it  must  be  admitted  that  there  was  a  bridge 
across  the  creek  near  the  point  before  the  building  of  the 
railroad,  and  if  the  railroad  had  never  been'constructed,  such 
a  bridge  would  still  have  been  necessary.  It  is  true  that  by 
filling  up  the  original  channel  and  cutting  the  new  one,  a 
bridge  was  rendered  necessary  at  the  precise  point  where 
now  located,  but  this  was  done  by  the  consent  of  appellant, 
and  it  must  be  presumed  that  the  arrangement  was  satis- 
factory to  it  at  the  time,  and  in  the  absence  of  any  evidence 
as  to  a  contract  for  further  liability  on  account  of  the  change 
in  the  channel,  it  must  be  concluded  that  all  matters  in  rela- 
tion thereto  were  satisfactorily  adjusted. 

By  the  building  of  the  bridge  across  the  new  channel 
when  the  railroad  was  constructed,  appellee  had  performed 
its  statutory  duty  of  restoring  the  highway  to  its  former 
condition,  so  as  not  to  materially  impair  its  usefulness,  and 
there  its  obligation  ended.  No  doty  developed  upon  it  of 
thereafter  maintaining  the  bridge  unless  it  was  rendered 
necessary  by  some  changed  conditions  produced  by  the  act 
of  appellee.  We  think  this  case  falls  within  the  principles 
laid  down  by  the  court  in  O.  M.  Ry.  Co.  v.  Town  of  Bridge- 
port, 43  111.  App.  89,  and  in  the  same  case  reported  in  63  111. 
App.  224,  and  must  be  governed  by  the  decisions  in  that 
case,  which  have  our  entire  concurrence. 

Within  the  definitions  given  in  the  above  case,  and  also 
in  City  of  Bloomington  v.  I.  C.  R.  R.  Co.,  154  111.  539,  we 
do  not  regard  the  place  where  the  bridge  in  question  is 
located,  as  any  part  of  the  "  approach  "  -to  the  railroad 
crossing,  and  under  the  evidence  the  railroad  company  was 
not  bound  to  maintain  or  keep  it  in  repair,  and  hence  is  not 
liable  for  any  part  of  the  costs  of  rebuilding  it. 

We  think  the  judgment  of  the  court  below  was  right  and 
it  will  be  affirmed. 
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Acme  Coal  Company  y.  Susie  Knsnir^  Adm'x. 

1.  NEOUOBKCE—iVbf  Established  hy  the  Evidence.— From  a  careful 
consideration  of  all  the  evidence  in  this  case,  giving  the  plaintiff  the 
benefit  of  aU  legitimate  inferences  to  be  drawn  therefrom,  the  court 
holds  that  appellee  has  not  made  out  a  case  of  negligence  against  appel- 
lant, and  that  the  motion  to  exclude  the  evidence  and  direct  a  verdict 
for  the  defendant  should  have  been  allowed. 

2.  Evidence—^  to  the  PctSsibUity  of  Preventing  an  Accident — ^In  a 
suit  against  a  coal  company  for  injuries  caused  by  falling  stones,  evi- 
dence of  experts  to  show  that  there  is  no  method  known  to  miners 
whereby  the  danger  arising  from  falling  stones  can  be  entirely  obviated, 
is  proper. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  La  Salle  County;  the  Hon.  Charles  Blanohabd,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Reversed,  with 
finding  of  facts.    Opinion  filed  September  20,  1897. 

Reeves  &  Bots  and  David  Ross,  attorneys  for  appellant. 

Geo.  W.  W.  Blake  and  Geo.  E.  Glass,  attorneys  for 
appellee. 

Mr.  Pbestdino  Justiob  Crabtbes  delivered  the  opunoir 
of  the  Court. 

This  was  an  action  on  the  case  to  recover  damages  alleged 
to  have  been  sustained  by  the  appellee  as  widow  of  John 
Kusnir,  deceased,  who  was  killed  on  June  4,  1895,  by  the 
falling  of  a  stone  from  the  roof  of  a  passageway  in  the  coal 
mine  of  appellant,  in  which  deceased  was  employed  at  the 
time  of  his  death. 

The  declaration  contains  several  counts,  and  the  gist  of 
the  negligence  charged  against  appellant  is  a  failure  to  use 
reasonable  care  to  see  that  the  roof  of  the  mine  and  the 
passageways  therein  were  sufficiently  propped,  so  as  to 
prevent  its  falling  and  doing  injury  to  the  men  employed 
therein,  including  appellee's  intestate. 

There  was  a  trial  by  jury,  resulting  in  a  verdict  in  favor 
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of  appellee  for  $2,500.  A  motion  for  a  new  trial  being 
overruled,  there  was  jadgraent  on  the  verdict,  and  the 
defendant  appealed  to  this  court. 

Various  errors  are  assigned  upon  the  i^ecord,  but  the  only 
one  we  care  to  consider  especially  is,  the  refusal  of  the 
court,  at  the  close  of  all  the  evidence  in  the  case,  to  exclude 
it  and  direct  a  verdict  for  the  defendant;  such  a  motion 
having  been  made  by  appellant  and  properly  preserved  in 
the  record.  This  motion  submitted  to  the  court  the  ques- 
tion as  to  whether  or  not,  all  the  evidence  being  consid- 
ered, and  giving  the  plaintiff  the  benefit  of  all  legitimate 
inferences  to  be  drawn  therefrom,  she  had  proven  a  cause 
of  action.  To  the  consideration  of  this  question  we  have 
given  full  and  earnest  attention,  and  upon  a  careful  reading 
of  all  the  tevidence,  we  are  constrained  to  hold  that  appellee 
has  not  made  out  a  case  of  negligence  against  appellant. 

The  facts  of  the  case,  as  shown  by  the  evidence,  appear  to 
be  substantially  as  follows :  Appellant  is  a  corporation 
operating  a  coal  shaft  just  east  of  the  city  of  Streator,  in 
Ia  Salle  county.  This  shaft  was  about  one  hundred  feet  deep 
and  from  the  bottom  of  the  shaft,  entries  were  driven  in 
various  directions.  From  these  entries,  and  at  right  angles 
thereto,  rooms  are  turned  or  driven,  and  in  each  room  thecoal 
is  gotten  out  by  the  miners,  sometimes  one  man,  and  some- 
times two  meft,  working  in  each  room.  The  plan  adopted 
for  mining,  in  the  mine  in  question,  was  what  is  known* 
as  the  double-entry  system;  that  is,  two  parallel  entries  are 
driven  in  the  same  direction  and  about  twelve  feet  apart, 
leaving  a  pillar  or  rib  of  coal  between  the  two.  From  time 
to  time  an  opening  is  made  through  this  rib  of  coal,  thus 
connecting  the  two  entries,  and  these  o})enings  are  called 
cross-cuts.  The  object  of  this  system  is  to  allow  a  free  cir- 
culation of  air  forced  through  these  various  openings  and 
passageways,  by  means  of  a  fan  or  other  appliance,  from 
the  bottom  of  the  shaft.  The  rooms  in  appellants'  mine 
were  about  twenty  feet  wide,  and  between  the  rooms  a  rib, 
or  pillar  of  coal,  was  left,  about  nine  feet  wide. 

At  the  time  of  the  accident  there  was  in  the  mine  an 
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entry,  known  as  the  "  first  right  entry,"  and  another  running 
parallel  with  it,  called  the  "  second  right  entr3\"  From 
the  first  entry  a  number  of  rooms  had  been  turned,  which 
were  numbered,  commencing  with  No.  1,  where  the  entry 
started. 

At  the  time  of  the  accident  Mr.  Atkinson  Avas  manager 
of  the  mine,  with  power  to  employ  and  discharge  men, 
and  had  general  supervision  of  the  mine.  Robert  Mc- 
Donald was  pit  boss  and  had  immediate  charge  of  the  work. 
William  Gray  was  the  fire  boss,  and  it  was  his  duty  to 
examine  the  mine  each  morning  before  the  men  went  to  \vork, 
to  see  that  it  was  free  from  gas,  and  that  the  roadways 
were  in  a  safe  condition,  and  to  make  a  written  report  of 
his  inspection,  and  leave  the  report  where  men  employed  in 
the  mine  could  have  the  opportunity  to  see  it. 

On  the  day  of  his  death,  deceased  applied  to  appellant 
for  employment,  which  he  received,  and  the  pit  boss,  Mc- 
Donald, directed  John  Bakolar,  one  of  the  miners,  to  show 
deceased  to  room  No.  8,  on  the  first  right  entry,  where  he 
could  go  to  work.  Bakolar  worked  in  the  next  room, 
No.  7.  After  showing  Kusnir  to  room  No.  8,  Bakolar  and  his 
mate  (or  "  butty, "  as  he  called  him)  went  to  work  in  their 
room,  and  in  about  five  minutes  Kusnir  came  into  No.  6, 
where  he  stayed  about  half  an  hour,  and  then  left,  saying 
he  was  going  home.  About  thirty  minuted  after  Kusnir 
had  gone  Bakolar  heard  some  one  calling  in  the  entry,  and 
upon  going  there  found  Kusnir  between  rooms  Nos.  4  and  5, 
with  a  large  piece  of  rock,  which  had  fallen  from  the  roof, 
on  top  of  him.  He  was  taken  from  the  mine  to  his  home 
and  died  the  same  evening.  The  evidence  shows  he  was  an 
experienced  miner,  and  had  worked  in  coal  mines  in  and 
about  Streator  for  several  years. 

The  only  evidence  tending  to  show  negligence  on  the 
part  of  appellant  is  the  testimony  of  two  witnesses,  Andrew 
Palanos  and  Michael  Dutko,  Hungarians  and  fellow  country- 
men of  deceased. 

We  are  bound  to  say  that  the  testimony  of  these  two  wit- 
nesses is  overwhelmingly  contradicted  and  overcome  by  the 
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testimony  of  a  much  larger  number  of  witnesses,  having 
certainly  as  full  opportunity  of  observation  as  Palanos  and 
Dutko,  and  apparently  fully  as  truthful  and  honest.  The 
testimony  of  these  two  witnesses  tended  to  show  that  they 
had  observed  an  unsafe  place  in  the  roof  of  the  passageway 
prior  to  the  accident  to  deceased,  but  they  are  not  cer- 
tain or  definite  as  to  the  exact  location,  even  though  it  be 
conceded  they  had  ^een  such  unsafe  place,  and  their  testi- 
mony, taken  in  its  entirety,  leaves  it  uncertain  as  to  whether 
the  place  they  claimed  to  have  observed  was  the  precise  spot 
where  Kusnir  was  hurt  or  not.  On  the  whole,  we  think 
their  testimony  is  so  uncertain  and  improbable  as  to  be 
unreUable. 

On  the  other  hand,  the  witness  Gray,  fire  boss  for  appel- 
lant, testified  to  having  made  a  careful  inspection  of  the  mine 
on  the  day  of  the  accident,  and  a  test  of  the  roof  at  the  par- 
ticular place  where  deceased  was  hurt,  by  sounding  it  in  the 
usual  way,  and  found  it  all  right,  and  that  there  were  no 
cracks  in  the  roof  at  that  point.  Of  this  inspection  the  wit- 
ness made  a  report  as  required  by  law.  He  also  testifies 
that  the  break  in  the  stone  which  killed  deceased  was  a 
fresh  break.  On  cross-examination,  he  swears  that  there 
were  props  at  this  particular  place,  with  cap  pieces  on 
the  props,  and  a  cross-bar  right  behind  it,  and  that  (hey 
couldn't  get  more  timber  under  it  to  make  it  any  safer. 
This  man's  long  experience,  as  a  miner  for  thirty -five  years, 
and  as  fire  boss  for  six  years,  qualifies  him  to  speak  as  an 
expert  on  matters  of  this  nature.  Robert  McDonald,  the  pit 
boss,  testified  that  he  passed  under  that  roof  twelve  or  four- 
teen times  that  afternoon,  and  that  there  was  no  break  in  it, 
and  nothing  to  indicate  that  it  was  unsafe  and  liable  to  fall. 

Thomas  0.  Oummings,  State  inspector  of  mines  for  the 
district  in  which  appellant's  mine  is  located,  was  notified  of 
the  accident  by  telegram,  and  went  to  the  mine  to  make  an 
examination  of  the  place  where  Kusnir  was  hurt.  He  found 
the  stone  that  killed  deceased,  which  he  calls  ^'  free  stone," 
and  in  his  opinion  the  break  was  a  fresh  one,  and  he  gives 
it  as  his  opinion  the  stone  was  pinched  off,  the  prop  under 
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it  acting  as  a  fulcrum.  From  his  testimony  it  would  appear 
that  even  had  there  been  a  cross-bar  on  top  of  the  two  props, 
it  would  not  have  prevented  the  fall  of  the  rock.  He  further 
swears  that  the  place  where  the  rock  fell  seemed  to  be 
secured  in  the  ordinary  manner  in  which  such  places  are 
secured. 

From  a  careful  consideration  of  all  the  evidence,  we  fail 
to  see  wherein  appellant  neglected  any  duty  it  owed  to 
deceased,  in  using  ordinary  care  to  properly  support  the  roof 
of  the  mine  where  he  got  hurt.  No  doubt  such  accidents 
occur  sometimes,  when  all  proper  precautions  are  used  to 
avoid  them,  and  we  are  of  the  opinion  such  was  the  fact  in 
this  case.  However  unfortunate  the  accident  was  for  appel- 
lee, we  do  not  think  appellant  was  responsible  for  it.  Evi- 
dence was  offered  from  these  expert  witnesses  to  show  that 
there  is  no  method  known  to  miners  whereby  the  danger 
arising  from  falling  stones,  occasioned  by  the  settling  of  the 
roof  above,  can  be  entirely  obviated,  but  the  court  refused 
to  admit  it,  and  in  this  we  think  there  was  error.  How- 
ever, the  very  nature  of  the  business,  and  the  common  expe- 
rience of  men  engaged  in  it,  satisfies  us  that  this  is  true,  and 
although  this  evidence  was  excluded,  there  is  enough  in  the 
record  to  convince  us  that  the  accident  to  Kusnir  was  not 
the»result  of  any  want  of  reasonable  care  on  the  part  of 
appellant. 

In  our  judgment,  appellee  has  not  proven,  by  a  prepon- 
derance of  the  evidence,  that  the  death  of  her  intestate  was 
caused  by  the  negligence  of  appellant  as  charged  in  the 
declaration.  We  think  the  court  should  have  sustained 
appellant^s  motion  to  direct  a  verdict  in  it9  favor,  and  it 
was  error  to  refuse  it.  In  this  view  of  the  case  we  deem  it 
unnecessary  to  discuss  any  of  the  other  errors  assigned. 

The  judgment  will  be  reversed. 

FiiimiNG  OF  Facts  to  be  Made  a  Pabt  of  the  Jvdqukst. 

We  find  as  a  fact  that  the  deceased,  John  Kusnir,  came  to 
his  death  as  the  result  of  an  accident  not  attributable  to  neg- 
ligence or  want  of  ordinary  care  on  the  part  of  appellant. 
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And  we  further  find  as  a  fact,  that  the  appellant  had  used 
all  reasonable  care  to  have  the  roof  of  the  mine«  at  the  place 
where  deceased  was  injured,  in  a  proper  and  safe  condition, 
and  that  it  was  in  a  reasonably  safe  condition  at  the  time  of 
the  accident  which  caused  his  death. 


Fred  F.  Roberts  t.  Orson  Kingsbury. 

1.  Chattel  Mobtqaobs— Abf  Acknowledged  and  Recorded  as  Bequired 
by  8tatute,V(nd  aa  to  Purduiaers. — ^An  instrument  intended  by  the  par- 
ties as  a  mortgage  or  pledge,  and  not  acknowledged  and  recorded  in  the 
manner  required  by  the  statute,  never  becomes  effective  as  a  valid  chat- 
tel mortgage,  and  has  no  force  or  validity  as  such,  as  against  subsequent 
purchasers,  whether  with  or  without  notice. 

2.  Samb — An  Instrument  Held  to  he  a  Chattel  Mortgage, — ^The  court 
holds,  that  under  the  evidence  in  this  case,  there  can  be  no  doubt  that 
the  bill  of  sale  to  appellee  was  intended  by  the  parties  simply  as  a  mort- 
gage or  pledge  to  secure  a  debt  owing  to  him. 

S.  Salbs— PtorcAoser  in  Boueasion  Held  Entitled  to  Property  Against 
Unrecorded  BiU  of  Sale, — ^A  person  who  purchases  property  from  a  wife, 
with  the  consent  and  acquiescence  of  her  husband,  and  takes  immediate 
possession  of  it,  has  the  right  to  hold  it  as  against  an  unrecorded  bill  of 
sale  executed  by  the  husband,  even  where  the  wife  is  also  a  party  to  the 
bill  of  sale. 

BepleTia.— Appeal  from  the  County  Ck>urt  of  DeKalb  County;  the 
Hon.  Chablbs  A.  Bishop,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed  September 
do,  1897. 

Jones  &  Booebs,  attorneys  for  appellant 

Thomas  M.  Cuffb  and  J.  K.  Finnbqan,  attorneys  for 
appellee. 

Mb.  Pbesidino  Justice  Cbabtbeb  delfv^bed  the  opinion 
op  the  coubt. 

This  was  an  action  of  replevin  brought  by  appellee  against 
appellant  to  recover  the  possession  of  two  black  mareS|  one 
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buggy  phaeton,  one  two-seated  surrey  and  one  candy  wagon. 
The  declaration  contained  three  counts,  one  in  the  oepit, 
one  in  detinet  and  one  in  trover.  The  pleas  were  first,  non 
eepit;  second,  non  detinet;  third,  not  guilty;  fourth,  property 
in  defendant,  except  as  to  the  candy  wagon;  fifth,  that  the 
phaeton  and  surrey  at  the  time  of  the  replevin  were  in  the 
possession  of  one  Harrison  Grimm;  and  sixth,  that  the  candy 
wagon,  described  in  the  affidavit  and  declaration,  was  the 
property  of,  and  in  the  possession  of,  one  Daniel  D.  Bol- 
linger, and  that  defendant  claimed  no  right  or  title  to  it, 
and  never  had  it  in  his  possession. 

There  was  a  trial  by  jury,  resulting  in  a  verdict  in  favor 
of  appellee  for  all  the  property  replevied,  including  the  candy 
wagon.  After  overruling  a  motion  for  a  new  trial,  the  court 
entered  judgment  on  the  verdict. 

Appellee  claimed  title  to  the  property  under  an  instru- 
ment in  writing,  of  which  the  following  is  a  copy : 

Syoamobb,  Illinois,  September  11,  lfi96. 
This  is  to  certify  that  I  have  this  date  sold  to  Orson 
Eangsbury  one  span  of  black  mares,  named  Midnight  and 
Darkness,  one  two-seated  surrey,  one  buggy  phaeton  and 
one  candy  wagon,  known  as  the  Lovel  wagon. 

Will  0.  Kingsbury. 

Septembeb  11,  1896. 
I  hereby  promise  to  sell  the  said  team  and  wagons,  etc., 
to  Will  C"  Kingsbury  for  $400,  and  allow  said  Will  C.  Kings- 
bury to  use  the  said  team  until  he  buy  same  from  me. 

Orson  Kingsbury. 

Appellant  claimed  title  to  the  same  property,  except  the 
candy  wagon,  by  virtue  of  a  bill  of  sale  from  May  Kings- 
bury, wife  of  said  Will  0.  Kingsbury,  of  which  the  follow- 
ing is  a  copy : 

Sycamore,  Illinois,  November  34,  1896. 

I,  the  undersigned,  sell  to  F.  F.  Roberts  my  phaeton  with 
tongue  and  thills,  team  of  black  horses,  harness,  one  two- 
seated  buggy,  all  robes  and  blankets,  and  have  received  pay 
ment  in  full  for  same. 

May  Kingsbury. 
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Under  the  last  mentioned  bill  of-  sale  appellant  took 
immediate  possession,  which  he  held  at  the  time  the  replevin 
writ  was  issued. 

There  can  be  no  doubt,  under  the  evidence,  that  the  bill 
of  sale  from  Will  C.  Kingsbury  to  appellee  was  intended  by 
the  parties  simply  as  a  mortgage  or  pledge,  to  secure  a  debt 
owing  by  the  former  to  the  latter;  and  not  having  been 
acknowledged  or  recorded  in  the  manner  required  by  the 
statute,  it  never  became  effective  as  a  valid  chattel  mort- 
gage, and  had  no  force  or  validity  as  such,  as  against  subse- 
quent purchasers,  whether  with  or  without  notice.  Porter 
V.  Tinkham,  29  111.  141;  Porter  v.  Dement,  35  Id.  478;  Long 
V.  Oockem  et  al.,  128  Id.  29. 

The  evidence  shows  that  appellee  never  had  possession  of 
any  part  of  the  property,  no  delivery  having  ever  been  made 
under  the  bill  of  sale  to  him,  because  the  understanding  of 
the  parties  to  that  transaction  was,  that  it  should  be  kept 
a  secret  between  themselves. 

We  think  a  clear  preponderance  of  the  evidence  shows 
that  the  span  of  mares,  the  phaeton  and  surrey,  were  the 
separate  property  of  May  Kingsbury,  purchased  by  her  with 
her  own  money,  derived  from  teaching  school  before  she 
was  married  to  Will  C.  Kingsbury,  and  that  she  had  full 
right  and  power  to  sell  them  to  appellant  as  she  did.  She 
was  no  party  to  the  transaction  between  her  husband  and 
appellee,  and  was  in  no  way  bound  by  the  bill  of  sale;  but 
even  if  she  had  been,  appellant,  who  purchased  the  property 
from  her  with  the  consent  and  acquiescence  of  her  husband, 
and  took  immediate  possession  of  it,  would  have  the  right 
to  hold  the  same  as  against  the  unrecorded  bill  of  sale  to 
appellee. 

Our  conclusion  is  that  the  verdict  was  against  the  weight 
of  the  evidence,  and  the  court  erred  in  overruling  the  motion 
for  a  new  triaL  There  was  no  evidence  whatever  upon 
which  to  base  a  verdict  against  appellant  for  the  candy 
wagon,  and  a  judgment  against  him  therefor  was  manifestly 
wrong. 

Complaint  is  made  by  appellant  that  the  court  erred  in 
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refusing  the  fifth  instruction  asked  in  his  behalf.  In  this 
action  of  the  court  we  think  there  was  no  error.  While  the 
instruction  embodied  a  correct  principle  of  law,  yet,  as 
drawn,  it  was  faulty  in  assuming  that  appellant  bought  the 
property  in  controversy,  from  May  Kingsbury,  without  sub- 
mitting that  question  as  a  fact  to  be  found  by  the  jury  from 
the  evidence. 

Other  complaints  are  made  by  appellant  as  to  the  action 
of  the  court  upon  the  instructions,  but  we  do  not  deem  it 
necessary  to  consume  time  in  considering  them.  If  any 
errors  were  committed,  they  can  easily  be  remedied  oa 
another  trial,  in  conformity  to  the  views  herein  expressed. 

For  the  error  indicated,  in  overruling  the  motion  for  a 
new  trial,  the  judgment  will  be  reversed  and  the  cause 
remanded. 


Yineent  J.  Beinke  v.  John  Jacobs. 

1.  YESDiCTB—^tutained  by  the  Evidence, — ^There  is  aomo  evidence 
in  the  record  in  this  case,  of  a  request  for  the  performance  of  the  serv- 
ices which  form  the  basis  of  the  plaintiff's  claim;  and  if  it  was  believed 
by  the  jury,  it  was  sufficient  to  justify  their  conclusion,  and  their  verdict 
must  stand. 

2.  Instructions— ij^won'Tiflr  a  Theory  of  the  D^ense, — ^The  instruc- 
tions asked  for  by  the  plaintiff  in  error,  and  refused  by  the  court, 
entirely  ignored  the  theory  that  the  work  sued  on  had  been  done  by 
request,  and  were  properly  refused. 

Assumpsit,  for  services.  Error  to  the  Circuit  Court  of  Bureau 
County;  the  Hon.  Dorrance  Dibeix,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  September  dO^ 
1897. 

J.  L.  Murphy,  attorney  for  plaintiff  in  error. 

TSo  appearance  for  defendant  in  error. 

Mb.  Pbssidino  Justice  Crabtbbe  delivebed  thb  opimoif 

OF  THE  COUBT. 

Defendant  in  error  sued  plaintiff  in  error  to  recover  for 
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services  alleged  to  have  been  performed  in  cleaning  ont  a 
privy  vault  belonging  to  plaintiff  in  error,  situated  on  lot 
11,  block  42,  in  the  city  of  Spring  Valley.  On  a  trial 
before  the  justice  of  the  peace,  defendant  in  error  recov- 
ered judgment  for  $43.50.  On  appeal  to  the  Circuit  Court 
and  a  trial  de  novo  in  that  court,  there  was  a  verdict  in 
favor  of  defendant  in  error  for  $43,  and  a  motion  for  new 
trial  being  overruled,  judgment  was  entered  on  the  verdict. 
Plaintiff  in  error  brings  the  cause  here,  and  assigns  various 
errors. 

Defendant  in  error  claimed  to  be  city  scavenger  under 
the  ordinances  of  the  city  of  Spring  Valley,  and  that  the 
vault  above  mentioned  was  foul  and  dangerous  to  the  pub- 
lic health;  that  in  pursuance  of  the  ordinances  of  the  city, 
he  served  notice  on  plaintiff  in  error  to  have  such  vault 
cleaned  out,  which  the  latter  failed  and  neglected  to  do, 
and  thereupon  defendant  in  error  cleaned  out  the  vaults,  and 
charged  the  plaintiff  in  error  therefor  at  the  rate  of  three 
dollars  per  cubic  yard  of  filth  removed  from  the  vault, 
which  was  the  price  fixed  by  the  ordinance.  The  evidence 
shows  the  amount  of  material  removed  was  a  little  over 
fourteen  and  one-half  yards.  There  is  no  evidence  in  the 
record  disputing  the  amount  of  work  done,  nor  the  value 
of  the  services,  but  it  is  insisted  that  there  is  no  sufficient 
evidence  that  defendant  in  error  was  city  scavenger,  or 
that  the  proper  notice  was  served  as  required  by  the  ordi- 
nance. But  aside  from  the  question  of  defendant  in 
error's  right  to  clean  the  vault  and  charge  therefor  as 
city  scavenger,  there  is  some  evidence  of  a  request  by 
plaintiff  in  error  to  defendant  in  error  to  clean  the  vault, 
and  authority  by  the  former  to  the  latter  so  to  do.  If 
this  evidence  was  believed  by  the  jury  it  was  sufficient 
upon  which  to  base  their  verdict.  The  jury  saw  the  wit- 
nesses and  heard  them  testify,  and  had  the  right  to  give 
credence  as  they  thought  warranted  by  the  facts  and  cir- 
cumstances appearing  before  them.  Defendant  in  error 
did  the  work  of  which  plaintiff  in  error  had  the  benefit,  and 
there  is  no  pretense  it  was  not  worth  what  he  charged. 
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We  do  not  deem  it  necessary  to  set  out  the  city  ordi- 
nance, nor  to  discuss  the  question  ^as  to  whether  defendant 
in  error  was  city  scavenger  or  not,  nor  the  question  of  notice. 
If  the  work  was  done  upon  request,  that  was  sufficient 
ground  for  a  recovery. 

The  instructions  given  for  defendant  in  error,  we  think, 
correctly  stated  the  law.  Those  refused  on  the  part  of 
plaintiflf  in  error  entirely  ignored  the  theory  of  the  work 
having  been  done  by  request,  and  were  properly  refused. 

We  think  justice  has  been  done  and  the  judgment  should 
be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Dibbll  took  no  part. 
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1.  Measure  of  Damages— For  Excavations  and  Changes  of  Grade  in 
a  Street, — In  a  suit  to  recover  for  damages  to  property  caused  by  an 
excavation  and  change  of  grade  in  a  street,  the  true  measure  of  damages 
is  the  difference  between  the  fair  cash  market  value  of  the  property 
immediately  before  the  improvement  was  made  and  unaffected  by  it, 
and  the  fair  cash  market  value  of  the  property  immediately  after  tiie 
construction  of  the  improvement,  and  as  affected  by  it 

2.  Evidence — Aa  to  Damages  to  Property  Caused  by  Improvements 
ill  a  Street. — In  a  suit  to  recover  for  damages  to  property,  caused  by  an 
excavation  and  change  of  grade  in  a  street,  a  witness  was  asked  whether 
the  matters  complained  of  had  any  effect  upon  the  rental  value  of  the 
property,  and  answered  that  it  *'wouldn^t  be  so  desirable  to  live  in.'* 
Held,  that  while  rental  value  is  not  an  element  in  the  estimation  of 
damages  in  this  class  of  cases,  the  question  and  answer  could  have  done 
no  harm. 

8.  Same — As  to  the  Effect  of  Street  Improvements  on  the  Appearance 
of  Property f  vi  a  Suit  for  Damages, — In  a  suit  to  recover  for  damages 
to  property  caused  by  an  excavation  and  change  of  grade  in  a  street,  a 
witness  was  permitted  to  testify  as  to  how  the  appearance  of  the  prop- 
erty was  affected.  Held,  that  all  the  elements  which  tended  to  affect 
the  salable  value  of  the  property  were  proper  matters  for  the  considera- 
tion of  the  jury,  and  that  under  this  rule  the  evidence  was  admissible. 

4 .  Practice — Objections  for  Variance  Should  be  Specific.  — The  objec- 
tion that  there  is  a  variance  between  the  allegations  and  the  proofs 
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Bhotild  be  raised  in  the  trial  court,  and  the  precise  variance  claimed  to 
exist  should  be  pointed  out  specifically  so  that  the  opposite  party  can 
have  an  opportunity  to  amend. 

TrespsM  on  the  Case,  for  injuries  to  property  caused  by  an  excavation 
and  change  of  grade  in  a  street.  Appeal  from  the  Circuit  Court  of  Will 
County;  the  Hon.  Dorbancb  Dibbll,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Afitened«  Opinion  filed  September  20, 
1897. 

Coll  MoNaughton,  attorney  for  appellant. 
C.  W.  BBowSy  attorney  for  appellee. 

Mb.  Prssidino  Justice  Cbabtbeb  delivebed  the  opinion 
of  the  coubt. 

This  was  an  action  on  the  case  to  recover  for  damages  to 
property  belonging  to  the  estate  of  appellee's  testator,  abut- 
ting on  Hickory  street  in  the  city  of  Joliet,  by  reason  of  an 
excavation  and  change  of  grade  in  said  street,  made  by 
appellant.  There  was  a  trial  by  jury,  resulting  in  a  verdict 
and  judgment  in  favor  of  appellee,  for  $600. 

The  grounds  urged  for  a  reversal  are  that  the  court  erred 
in  admitting  incompetent  evidence;  that  there  was  a  vari- 
ance between  the  declaration  and  the  proofs,  and  that  the 
court  erroneously  refused  appellant's  first  and  fifteenth 
instructions.    Also  that  the  damages  are  excessive. 

On  the  trial  of  the  cause  a  witness  was  asked  whether  or 
not  the  improvement  complained  of  had  any  effect  upon 
the  rental  value  of  the  property  in  controversy,  which  ques- 
tion was  objected  to  by  appellant;  the  objection  was  over- 
ruled by  the  court  and  the  witness  permitted  to  answer, 
which  he  did  by  saying  the  property  "  wouldn't  be  so  desir- 
able to  live  in." 

While  rental  value  is  not  an  element  in  the  estimation  of 
damages  in  this  class  of  cases — the  true  measure  of  dam- 
ages being  the  difference  between  the  fair  cash  market  value 
of  the  property  immediately  before  the  improvement  was 
made  and  unaffected  by  it,  and  the  fair  cash  market  value 
of  the  property  immediately  after  the  construction  of  the 
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improvement,  and  as  affected  by  it — ^yet  the  question  allowed 
by  the  coart  to  be  answered  could  have  done  no  harm,  even 
if  not  strictly  proper,  and  no  serious  objections  can  be  urged 
to  the  answers,  which  only  go  to  the  extent  of  showing  that 
the  property  was  less  desirable  as  a  residence  after  the 
improvement  of  the  street  than  before.  No  attempt  was 
made,  either  by  the  questions  or  answers,  to  show  the  rental 
value  of  the  property  before  and  after  the  improvement,  as 
a  basis  for  the  estimation  of  damages.  We  think  the  court 
did  not  commit  any  serious  error  in  this  matter. 

The  witness  Seely  was  permitted,  over  appellant's  objec- 
tion, to  testify  as  to  how  the  excavation  in  Hickory  street 
affected  the  appearance  of  the  propert\\  and  this  is  com- 
plained of  as  error.  We  do  not  think  the  point  is  well 
taken.  While  the  true  measurement  of  damages  is  as  above 
stated,  yet  all  the  elements  which  tend  to  affect  the  salable 
value  of  the  property,  it  seems  to  us,  are  proper  matters  for 
the  consideration  of  the  jury,  and  with  most  people  the 
appearance  of  property  would  have  some  influence  upon 
their  estimate  of  its  value. 

At  the  close  of  all  the  evidence,  appellant  asked  a  per- 
emptory instruction  directing  a  verdict  in  its  favor. 

It  is  now  insisted  that  this  instruction  should  have  been 
given,  because  there  was  a  variance  between  the  allegations 
of  the  declaration  and  the  proofs.  The  objection  comes  too 
late.  A  careful  examination  of  the  abstract  fails  to  show- 
that  this  question  was  raised  in  any  manner  in  the  court 
below,  either  by  objections  to  evidence,  by  motion,  or  by 
instructions.  The  cases  are  numerous  in  which  it  has  been 
held  that  in  order  to  avail  of  a  matter  of  this  kind,  the 
party  objecting  must  have  pointed  out  to  the  court  below 
the  precise  variance  claimed  to  have  existed,  so  that  the 
opposite  party  could  have  an  opportunity  to  amend,  as  he 
would  have  had  the  right  to  do  under  our  practice  act. 
St.  Clair  Co.  Ben.  Society  v.  Fietsam,  Adm'r,  97  111.  480; 
C,  E.  I.  &  Pac.  Ry.  Co.  v.  Clough,  134  Id.  594;  Probst  Con. 
Co.  V.  Foley,  166  Id.  31. 

It  is  insisted  that  the  court  erred  in  refusing  appellant's 
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first  and  fifteenth  instructions.  The  first  was  a  peremptory 
instruction  to  find  the  defendant  not  guilty,  and  was  prop- 
erly refused.  All  that  was  proper  in  the  fifteenth  instruc- 
tion, refused,  appears  to  have  been  embodied  in  other 
instructions  given  at  the  instance  of  appellant,  and  it  was 
not  error  for  the  court  to  refuse  it. 

Upon  the  question  of  damages,  there  was  a  conflict  in  the 
evidence;  the  jury,  however,  not  only  saw  and  heard  the 
witnesses,  but  by  agreement  of  parties  they  went  and 
viewed  the  premises  for  themselves,  and  this  view  the  jury 
had  the  right  to  regard  as  evidence  in  the  case.  We  can 
not  say  the  damages  were  excessive. 

Finding  no  material  error  in  the  record,  the  judgment 
will  be  affirmed. 

Mr.  Justice  Dibell  took  no  part. 


Cleveland,  C.^  G.  &  St.  L.  By.  Co.  v.  Olive  S.  Case. 

1.  'Raiuloado— Liability  oft  for  Damages  Caused  by  Fires  Set  by 
Sparks  from  a  Locomotive,— To  overcome  a  prima  fade  case  made  by 
a  plaintiff  in  a  suit  against  a  railroad  company  to  recover  damages  for 
the  destruction  of  property  by  fire,  set  by  sparks  from  a  locomotive 
engine  belonging  to  the  defendant,  it  is  necessary  to  show  that  the  engine 
was  being  properly  handled  at  the  time  the  fire  was  communicated  to 
the  plaintifTs  property. 

2.  Same— jBridence  as  to  Spark  Arresters  in  Suits  to  Recover  for  In- 
juries Caused  by  Fire, — In  a  suit  against  a  railroad  company  to  recover 
damages  for  the  destruction  of  property  by  fire  set  by  sparks  from  a 
locomotive,  certain  appliances  used  in  locomotives  for  the  purpose  of 
arresting  sparks  were  inspected  by  the  jury  by  consent.  At  the  close  of 
the  evidence  the  defendant  ofiFered  the  following  instruction:  **You 
have  been  permitted  during  this  trial  to  view  and  inspect  a  screen  or 
perforated  plate,  for  the  purpose  of  enabling  you  to  better/  understand 
the  facts  of  the  case,  but  I  now  instruct  you  that  you  are  not  to  consider 
any  fact  observed  by  you  while  making  such  inspection,  or  any  inference 
which  yoii  may  have  drawn  from  such  inspection,  as  evidence  upon  any 
question  in  this  case."  Held,  that  under  the  circumstances  the  instruc* 
tion  was  properly  refused* 
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Trespass  on  the  Case,  for  in jimes  caused  by  fire.  Appeal  from  the 
Circuit  Court  of  Kankakee  County;  the  Hon.  Chables  R.  Starr,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1397.  AfSrmed. 
Opinion  filed  September  20, 1897. 

S.  O.  Baylbss,  attorney  for  appellant;  John  T.  Dye  and 
Thob.  p.  Bonfield,  of  counsel. 

H.  K.  Wheeler,  attorney  for  appellee. 

Mb.  PRBsiDiNa  JusTioB  Orabtbsb  dbliyebed  the  opinion 
OF  the  Court. 

This  was  an  action  on  the  case  to  recover  damages  for  the 
destruction  of  property  owned  by  appellee,  in  consequence 
of  being  set  on  fire  by  sparks  escaping  from  one  of  appel- 
lant's locomotive  engines  at  the  village  of  Waldron,  in  Kan- 
kakee county,  about  8:30  o'clock  on  the  evening  of  October 
12,  1896. 

There  was  a  trial  by  jury,  and  a  verdict  in  favor  of  appel- 
lee for  $520,  upon  which  the  court  entered  judgment  after 
overruling  a  motion  for  new  trial,  and  appellant  brings  the 
cause  to  this  court. 

It  is  not  disputed  that  appellee's  property  was  destroyed 
as  alleged  in  the  declaration,  but  the  defenses  set  up  by 
appellant  are,  first,  that  the  locomotive  was  equipped  with  the 
best  known  appliances  to  prevent  the  escape  of  fire  or  sparks 
therefrom;  second,  that  it  was  in  good  repair;  and  third,  that 
the  engine  was  skillfully  and  carefully  handled  by  a  compe- 
tent engineer.  It  is  substantially  conceded,  that  if  these  facts 
be  proven,  they  constitute  a  complete  defense  to  the  prima 
facie  case  made  out  by  appellee,  it  having  been  proven  that 
the  fire  was  caused  by  sparks  escaping  from  the  locomotive 
engine  of  appellant.  But,  however  the  engine  may  have 
been  equipped  for  arresting  sparks,  and  whether  the  best 
known  appliances  were  used  for  thiett  purpose  or  not,  we 
think  the  evidence  shows  that  the  engine  itself,  at  the  time 
it  set  the  fire,  was  out  of  repair.  The  testimony  of  the 
engineer  who  was  running  the  engine  on  the  night  of  the 
fire,  shows  that  said  engine  came  out  of  the  shops  after  a 
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general  overhauling,  on  October  Ist.  That  on  October  4th 
he  reported  it  as  not  making  steam,  and  that  from  that  date 
to  October  24th,  it  did  not  make  steam  properly  for  some 
reason  which  he  could  not  explain.  On  the  night  of  the 
fire,  while  passing  through  the  village  of  Waldron  and 
drawing  a  heavy  freight  train  up  grade,  the  evidence  shows 
the  engine  was  working  or  laboring  so  hard  as  to  probably 
overcome  the  power  of  the  spark  arrester  to  prevent  the 
fire  from  escaping.  That  the  sparks  did  escape  and  set  fire 
to  appellee's  premises,  is  beyond  question,  and  as  we  have 
said,  is  not  disputed.  It  would  seem  to  follow  that  some- 
thinof  was  out  of  order,  and  not  in  proper  repair,  or  that  the 
engine  was  not  properly  handled.  The  only  evidence  as  to 
the  competency  of  the  engineer  is  the  testimony  of  the  fire 
man.  He  and  the  engineer  each  swear  to  the  other's  com- 
petency, but  neither  swear  that  at  the  time  the  fire  was 
communicated  to  appellee's  property,  the  engine  was  being 
properly  handled.  We  find  no  such  proof  in  the  record,  and 
in  its  absence  the  jury  had  the  right  to  say  that  appellee's 
frima  facie  case  was  not  overcome. 

We  think  there  was  no  error  in  giving  to  the  jury  instruc- 
tion No.  7,  at  the  instance  of  appellee. 

On  the  trial  of  the  cause,  certain  appliances  used  in  loco- 
motives for  the  purpose  of  arresting  sparks,  consisting  of  a 
wire  netting  as  used  in  some  engines,  and  a  perforated  plate 
as  used  in  others,  were  produced  by  counsel  for  appellant 
for  the  inspection  of  the  jury,  and  by  consent  were  so 
inspected,  and  by  like  consent  were  taken  by  the  jury  to  their 
room  when  they  retired  to  consider  of  their  verdict. 
Appellant,  in  view  of  these  facts,  asked  the  court  to  give 
to  the  jur^  the  following  instruction,  viz.: 

No.  21.  Ton  have  been  permitted  during  this  trial  to 
view  and  inspect  a  screen,  or  perforated  plate,  for  the  pur- 
pose of  enabling  you  to  better  understand  the  facts  of  the 
case,  but  I  now  instruct  you  that  you  are  not  to  consider 
any  fact  observed  by  you  while  making  such  inspection,  or 
any  inference  which  you  may  have  drawn  from  such 
inspection,  as  evidence  upon  any  question  in  this  cause. 
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,  Bat  the  court  refused  to  give  such  instruction,  and  this  is 
assigned  for  error. 

Under  the  circumstances  named,  we  think  it  was  not  error 
to  refuse  the  instruction. 

We  are  of  the  opinion  there  was  no  error  in  allowing  tes- 
timony as  to  the  value  of  the  house  destroyed.  There  is  no 
complaint  either  in  the  assignment  of  errors,  or  in  the  argu- 
ment of  counsel,  that  the  damages  are  excessive,  and  even 
if  the  evidence  were  improper,  it  could  have  done  no  harm. 

The  error,  if  any  existed,  in  allowing  testimony  concern- 
ing the  throwing  of  sparks  by  the  engine  before  it  went  into 
the  shops,  was  not  of  so  serious  a  character  as  to  require  a 
reversal  of  the  judgment  for  that  cause  alone. 

Finding  no  reversible  error  in  the  record,  the  judgment 
will  be  affirmed. 


Thomas  E.  Minkler  and  Mary  Ella  Minkler  t«  John 

B.  Simons,  Adm'r^  et  al. 

1.  Administration  of  Estates— tTunadictton  of  Courts  of  Equity, — 
A  court  of  equity  will  not  take  jurisdiction  of  the  administration  of 
estates,  except  in  extraordinary  cases,  when  some  special  reason  is  shown 
to  exist  why  the  administration  should  be  withdrawn  from  the  Ck>unty 
Court 

2.  Same — Interference  of  Equity  Held  to  he  Unioarranted  Under  the 
Circumstancee. — ^A  wiU  directed  the  administrator  with  the  will  annexed 
to  sell  the  testator^s  real  estate,  and  distribute  the  proceeds  among  hia 
three  children,  and  a  codicil  revoked  the  devise  to  one  of  che  children,  but 
made  no  provision  for  the  disposition  of  his  share.  A  bill  was  filed  ask- 
ing to  have  the  will  and  codicil  construed  and  carried  into  effect  J9e2d. 
that  the  County  Court  had  plenary  power  to  construe  the  will  and  order 
a  distribution  of  the  proceeds  of  a  sale  of  the  real  estate,  and  that  the 
Circuit  Court  might  review  its  order  on  appeal,  but  that  it  ought  not  to 
entertain  a  bill  in  equity  in  the  first  instance. 

Bill,  to  construe  and  execute  a  wilL  Appeal  from  the  Circuit  Court 
of  Kendall  County;  the  Hon.  Clark  W.  Upton,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1807.  Affirmed*  Opinion  filed 
September  20, 1897. 
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A.  M.  Beaupbb  and  C.  I.  McNett,  attorneys  for  appel- 
lants. 

Samuel  J.  Lukbabd,  attorney  for  appellees  John  R. 
Simons,  AdmV,  and  Susannah  Simons. 

The  Connty  Court  has  ample  authority  not  only  to  con- 
strue the  will  and  codicil  and  order  distribution  pursuant  to 
their  terms,  but  also  to  compel  the  administrator  to  discharge 
his  duty.  '^The  County  Court  shall  have  jurisdiction  in  all 
matters  of  probate,  settlements  of  estates  of  deceased  per- 
sons, etc."    R.  8.,  Chap.  37,  Sec.  118. 

It  is  also  well  settled  that  a  court  of  chancery  will  not, 
except  in  extraordinary  cases,  supersede  the  Probate  Court 
in  the  administration  of  an  estate.  Crain  v.  Kennedy,  85 
111.  340;  Ileustis  v.  Johnson,  84  111.  61;  Hales  v.  Holland,  92 
111.  498;  Harding  v.  Shepard  et  al.,  107  111.  273. 

Courts  of  equity  "  will  never  entertain  a  suit  brought 
solely  for  the  purpose  of  interpreting  the  provisions  of  a 
will  without  further  relief,  and  will  never  exercise  a  power 
to  interpret  a  will  which  only  deals  with  and  disposes  of 
purely  legal  estates  or  interests,  and  which  makes  no 
attempt  to  create  any  trust  relations  with  respect  to  the 
property  donated.  ♦  *  *  They  do  not  take  jurisdiction 
of  actions  brought  solely  for  the  construction  of  instruments 
of  that  character,  nor  when  only  legal  rights  are  in  contro- 
versy."   Pomeroy's  Equity  Jurisprudence,  Sec,  1156. 

"  Where  no  trust  is  created,  the  law,  as  we  understand  it, 
is  that  neither  the  executor  nor  heir,  or  devisee  who  claims 
only  a  legal  title  in  the  estate,  will  be  permitted  to  come  into 
a  court  of  equity  for  the  purpose  of  obtaining  a  judicial  con- 
struction of  the  will.  Where  only  purely  legal  titles  are 
involved  and  no  other  relief  is  asked,  equity  will  not  assume 
jurisdiction  to  declare  such  legal  titles,  but  will  remit  the 
parties  to  their  remedies  at  law."  Strubher  et  al.  v.  Belsey^ 
79  111.  308. 

J.  IvoB  Montgomery  and  P.  G.  Hawlet,  attorneys  for 
appellees  Florence  C.  Andrews  and  Charles  H.  Andrews. 
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Mb.  Prksiding  Justiob  Cbabtbee  delivebbd  the  opinion 
OF  THE  Court. 

Appellants  filed  their  bill  in  equity  against  appellees,  for 
the  purpose  of  having  construed  and  carried  into  effect  the 
last  will  and  codicil  thereto  of  Smith  G.  Minkler,  deceased, 
of  whose  estate  appellee,  John  R.  Simons,  is  administrator 
with  the  will  annexed.  By  agreement  of  parties  the  cause 
was  heard  by  the  court  below  upon  bill  and  answers  of  all 
the  defendants,  without  replications  or  proofs  other  than 
the  will  and  codicil.  On  such  hearing  the  court  dismissed 
the  bill  for  want  of  equity  and  the  complainants  appealed 
to  this  court. 

Without  setting  out  the  various  provisions  of  the  will  at 
length,  it  will  be  sufficient  for  our  purpose  to  say,  that  by 
the  will,  deceased  devised  to  his  then  children,  Susannah 
Simons,  Thomas  E.  Minkler  and  Florence  C.  Andrews,  all 
his  real  estate,  subject  to  the  right  of  his  wife  to  use  and 
enjoy  the  same  during  the  term  of  her  natural  life. 

His  wife,  Sarah  Ann  Minkler,  and  one  W.  W.  Winn,  were 
named  as  executors  of  the  will,  with  full  power  to  sell  and 
dispose  of  the  real  estate,  and  the  same  power  of  sale  was 
conferred  upon  the  surviving  executor  or  administrator 
with  the  will  annexed,  in  case  the  executors  named  should 
not  make  the  sale;  and  the  administrator  was  directed  to 
make  such  sale  as  soon  as  should  be  consistent  with  the 
interests  of  the  estate. 

Bv  a  codicil  to  the  will,  deceased  revoked  the  devise  of 
one-third  of  the  real  estate  to  his  son,  Thomas  E.  Minkler, 
and  directed  that  on  the  final  settlement  of  the  estate  said 
Thomas  should  receive  the  sum  of  $1,200.  No  disposition 
was  made  of  the  one-third  interest  in  the  real  estate  pre- 
viously given  to  Thomas  E.  Minkler. 

The  will  and  codicil  were  admitted  to  probate  in  the 
County  Court  of  Kendall  County  on  June  19, 1895,  and  such 
further  proceedings  were  had  upon  the  renunciation  of  per- 
sons named  as  executors,  that  the  said  John  R.  Simons  was 
appointed  administrator  with  the  will  and  codicil  annexed 
of  the  estate  of  said  Smith  G.  Minkler,  deceased,  and  he  duly 
qualified  and  is  still  acting  as  such  administrator. 
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The  only  question  sought  to  be  settled  by  a  construction 
of  the  codicil,  as  stated  by  counsel  for  appellants,  is: 
^'  Where  a  testator  by  his  will  devises  his  real  estate  to  his 
three  children  as  tenants  in  combion,  and  afterward,  by 
codicil,  revokes  the  portion  devised  to  one,but  makes  no  new 
disposition  of  such  portion,  whether  the  portion  so  revoked 
is  intestate  estate,  or  accrues  to  the  other  two  children." 
We  do  not  think  the  question  is  properly  before  this  court 
for  determination.  In  anv  view  we  have  been  able  to  take 
of  the  case,  we  think  the  action  of  the  court  below  in  dis- 
missing the  bill,  was  proper,  and  must  be  affirmed. 

The  will,  as  we  have  seen,  directs  the  administrator  with 
the  will  annexed  to  sell  the  real  estate  and  distribute  the 
proceeds.  This,  the  administrator  says,  he  has  always  been 
willing  to  do,  and  is  still  willing.  But  even  were  he 
unwilling,  the  power  of  the  County  Court  is  ample  to  compel 
the  performance  of  any  duty  devolved  upon  him  by  the  will 
and  codicil.  No  reason  is  perceived  why  a  court  of  equity 
should  interfere  and  take  the  administration  of  the  estate 
out  of  the  County  Court.  The  decisions  are  numerous  in  this 
State,  in  which  it  has  been  held  that  a  court  of  equity  will 
not  take  jurisdiction  of  the  settlement  of  estates,  except  in 
extraordinary  cases,  when  some  special  reason  is  shown  to 
exist,  why  the  administration  should  be  withdrawn  from  the 
County  Court.  Freeland,  Ex'r,  etc.,  v.  Dazey  et  al,  25  111. 
294;  Heustis  et  al.  v.  Johnson  et  al.,  84  Id.  61;  Crain  v. 
Kennedy  et  al.,  85  Id.  840;  Harding  v.  Shepard  et  al.,  107 
Id.  264.  No  such  reason  appears  in  this  case.  When  the 
real  estate  is  sold  the  Probate  Court  has  plenary  power  to 
construe  the  will  and  order  a  distribution  of  the  proceeds. 
If  that  court  should  decide  improperly,  there  is  a  remedy  by 
appeal  to  the  Circuit  Court,  but  we  think  that  court  ought 
not  to  entertain  jurisdiction  by  bill  in  equity  in  the  first 
instance  in  cases  of  this  character. 

For  the  reasons  given  the  decree  will  be  affirmed. 

VOLLXXI80 
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N.  D.  Stevens^  Adm'r,  y.  George  Farrell  et  al. 

1.  APPEA.L8  A.ND  ERRORS— ^71  Order  Held  Not  to  be  a  Final  Order, — 
An  order  overruling  a  motion  to  dismiss  an  appeal  is  not  a  final  order 
and  can  not  be  appealed  from. 

2.  Same— See,  1^4,  Chap,  S,  B,  8,,  Construed, — ^The  provisions  for 
appeal  contained  in  Sec.  124,  Chap.  8,  R.  S.,  must  be  held  to  mean  that 
appeals  shall  be  allowed  from  final  orders,  or  orders  final  in  their  char- 
acter, and  which  make  a  final  determination  of  the  matter  in  contro- 
versy. 

Petition,  by  an  administrator  for  approval  of  final  report  and  for  a 
discharge.  Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
James  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1897.    Appeal  dismissed.    Opinion  filed  September  20, 1887. 

C.  P.  Gardner,  attorney  for  appellant. 
C.  F.  Preston,  attorney  for  appellees. 

Mr.  Presiding  Justice  Crabtree  delivered  the  opinion 
OF  the  Court. 

Appellant,  as  administrator  de  bonis  non^  with  the  will 
annexed,  of  the  estate  of  Noah  W.  Davenport,  deceased, 
filed  his  final  report  as  such  administrator,  in  the  County 
Court  of  Lee  County,  to  which  report  appellees  filed  objec- 
tions. On  August  5,  1895,  a  full  hearing  was  had  upon 
such  objections  in  the  County  Court,  and  an  order  was 
entered  overruling  the  objections,  approving  the  report  and 
discharging  the  administrator.  On  the  same  day  appellees 
prayed  an  appeal  to  the  Circuit  Court  of  said  Lee  County, 
which  was  allowed,  and  on  August  28,  1895,  they  filed  their 
appeal  bond  in  the  County  Court,  which  was  approved  by 
the  judge  thereof,  and  thereupon  the  clerk  of  said  County 
Court  transmitted  a  duly  certified  transcript  of  the  recoid 
in  said  cause  to  the  Circuit  Court.  At  the  January  term, 
1896,  of  said  Circuit  Court,  a  motion  was  made  by  appel- 
lant to  dismiss  the  appeal  from  the  County  Court  on  the 
ground  that  it  was  not  perfected  within  twenty  days  from 
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the  date  of  the  order  appealed  from.  The  Circuit  Court 
overruled  the  motion  to  dismiss,  and  appellant  brings  the 
cause  to  this  court  by  appeal. 

We  do  not  think  the  order  of  the  Circuit  Court  was 
appealable.  It  was  not  a  final  order.  No  judgment  was 
entered  thereon  against  any  one.  No  final  disposition  was 
made  of  the  matters  in  controversy.  The  objections  to  the 
administrator's  report  still  remained  entirely  undisposed  of. 
By  the  statute,  appeals  and  writs  of  error  are  allowed  to 
this  court  only  upon  the  final  orders  of  the  courts  from 
whose  orders  or  judgments  appeals  are  allowed.  Rev.  Stat., 
Chap.  37,  Sec.  25.  We  think  that  the  provisions  for  appeal 
contained  in  Sec.  124,  Chap.  3,  which  seem  to  be  relied  on 
by  appellant,  must  be  held  to  mean  that  appeals  shall  be 
allowed  from  final  orders,  or  orders  final  in  their  character, 
and  which  make  a  final  determination  of  the  matter  in  con- 
troversv. 

It  would  have  been  proper  for  appellant  to  have  excepted 
to  the  ruling  of  the  Circuit  Court,  and  thus  saved  the  ques- 
tion in  the  record,  and  if,  upon  a  final  determination  of  the 
cause  in  the  Circuit  Court,  he  had  been  dissatisfied  there- 
with and  brought  the  case  here,  he  might  have  had  a  ruling 
of  this  court  upon  the  propriety  of  the  Circuit  Court's  action 
in  refusing  to  dismiss  the  appeal.  But  as  the  record  now 
stands  we  think  the  question  is  not  properly  before  us,  and 
the  appeal  to  this  court  must  be  dismissed. 


71      467 
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1.  Replevin— Condition  at  Commencement  of  Suit  Controls.— In  a 
repleTin  salt  the  rights  of  the  parties  must  be  determined  according  to 
the  condition  of  things  as  they  were  at  the  time  the  suit  was  instituted. 

2.  Sams^—A  Jury  Should  not  be  Allowed  to  Determine  What  is  a 
Wrongful  To/nng.— In  a  replevin  suit  an  instruction  leaving  it  to  the  jury 
to  decide  for  themselves  what  was  a  wrongful  taking  without  inform- 
ing them  what  would  be  such  wrongful  taking,  is  improper  and  should 
not  be  given. 
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8.  Chattel  Moetgaoes— Proo/  of  Oral  Bermissum  to  Use  Certain 
Property  Held  Admissible, — ^In  a  replevin  suit  by  a  mortgagor  against  a 
mortgagee,  to  recover  property  taken  under  the  mortgage,  it  was  held 
that  under  the  circumstances  of  the  case  the  mortgagor  might  prove  an 
oral  permission  to  use  a  portion  of  certain  oats  covered  by  the  mortgage, 
to  be  replaced  by  others,  as  this  would  be  nothing  more  than  a  mere  loan 
or  exchange  and  would  not  in  any  way  violate  or  change  the  terms  of 
the  mortgage. 

4.  Instructions—^  Clerical  Error  in.  Held  Ground  for  Reversal 
Under  the  Circumstances. — Tbe  court  holds  that  while  the  use  of  the 
word  defendant  instead  of  plaintiff  in  certain  instructions  in  this  case 
was  clearly  a  clerical  error,  that  it  can  not  be  said  with  certainty 
that  the  jury  were  not  misled,  and  that  under  the  circumstances,  the 
giving  of  such  instructions  was  error  justifying  a  reversal  of  the  judg- 
ment. 

BepleTln,  by  a  mortgagor  against  a  mortgagee.  Appeal  .from  the 
Circuit  Court  of  Mercer  County;  the  Hon.  Hiram  Biqelow,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  Reversed  and 
remanded.    Opinion  filed  September  20, 1897. 

J.  H.  Connsll  and  J.  A.  McKenzie,  attorneys  for  appellant. 

J.  M.  Wilson  and  Brock  &  Graham,  attorneys  for  appel- 
lee; W.  J.  Graham,  of  counsel 

Mb.  Presiding  Justiob  Cbabtbeb  delivebbd  the  opinion 

OF  THE  COUBT. 

Appellee  brought  an  action  of  replevin  in  the  Circuit 
Court,  to  recover  the  possession  of  certain  farm  products, 
as  well  as  a  horse  and  heifer,  which  had  been  taken  from 
him  by  appellant  under  a  chattel  mortgage  executed  to  her 
by  appellee. 

The  case  was  before  us  on  a  former  appeal,  and  was  then 
reversed  for  erroneous  instructions  given  by  the  court.  The 
fa<5ts  of  the  case  sufficiently  appear  in  our  former  opinion 
(66  111.  App.  121)  and  it  is  unnecessary  to  here  repeat  them. 
The  only  material  difference  in  the  evidence  appearing  on 
the  last  trial  from  that  on  the  former  one,  is,  that  there  is 
now  some  testimony  in  the  record  as  to  oral  permission 
having  been  given  to  appellee,  by  appellant,  to  use  a  portion 
of  the  oats  in  controversy;  and  it  also  appears  that  all  rent 
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dae  appellant  has  been  fully  paid  since  the  commencement 
of  this  suit.  So  far  as  the  last  point  is  concerned,  it  is  only 
to  be  remarked  that  the  rights  of  the  parties  must  be  deter- 
mined according  to  the  condition  of  things  as  they  were  at 
the  time  the  suit  was  instituted. 

On  the  last  trial  the  jury  returned  a  verdict  against  appel- 
lant, and  as  we  think,  against  the  evidence  and  the  instruc- 
tions of  the  court.  When  the  case  was  here  before,  we 
were  of  the  opinion  the  evidence  showed  a  sufficient  justifi- 
cation to  appellant  to  take  the  property  under  her  chattel 
mortgage.  We  see  no  reason  for  changing  our  opinion  as 
the  record  now  stands.  Unless  the  appellee  can  prove  by  a 
preponderance  of  the  evidence  that  he  had  permission  from 
appellant  to  use  the  oats,  she  certainly  was  justified  in  fore- 
closing her  chattel  mortgage.  We  do  not  think  appellee 
must  necessarily  prove  that  such  permission  was  given  in 
writing,  although  the  court  so  instructed  the  jury.  If  this 
were  the  law,  then  clearly  the  verdict  should  have  been  set 
aside,  for  there  was  no  pretense  that  any  permission  was 
given  in  writing.  But,  under  the  circumstances  of  the  case, 
we  think  it  would  be  sufficient  for  appellee  to  prove  an  oral 
permission  to  use  a  portion  of  the  oats,  to  be  replaced  by 
others,  as  this  would  be  nothing  more  than  a  mere  loan  or 
exchange,  and  would  not  in  any  way  violate  or  change  the 
terms  of  the  mortgage.  The  testimony  upon  this  question 
of  permission,  however,  is  squarely  contradicted  by  appel- 
lant, and  while  that  was  a  question  for  the  jury,  yet  there 
was  some  confusion  in  the  instructions  which  may  have 
misled  the  jury  and  caused  them  to  come  to  a  wrong  con- 
clusion. For  instance,  the  second  and  third  instructions 
given  for  plaintiff  below,  told,  the  jury,  in  substance,  that 
before  the  defendant  had  the  right  to  take  the  propert}'^  in 
question  under  her  chattel  mortgage,  she  must  show  by  a 
preponderance  of  the  evidence  that  some  one  or  more  of  the 
conditions  of  the  mortgage  "  was  violated  by  the  defendant." 
This  was  no  doubt  a  clerical  error  in  drawing  the  instruc- 
tions. The  court  and  counsel  readily  understood  what  was 
intended,  and  the  objection  may  seem  technical,  but  we  can 
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not  say  the  jary  were  not  misled.  They  would  naturally 
understand  the  instructions  to  mean  what  they  said,  and  if 
so,  they  would  surely  be  led  into  error.  No  argument  can 
justify  these  instructions,  and  they  should  not  have  been 
given.  Counsel  for  appellee  do  not  defend  them,  and  in 
fact,  say  nothing  about  them;  nothing  that  could  be  said 
would  avail  to  do  away  with  their  injurious  character  and 
probable  effect. 

The  first  instruction  given  for  plaintiff  was  erroneous  in 
leaving  it  to  the  jury  to  decide  for  themselves  what  was  a 
wrongful  taking,  without  informing  them  what  would  be 
such  wrongful  taking.    The  instruction  was  as  follows : 

'^  You  are  instructed  that  this  is  an  action  of  replevin 
brought  by  the  plaintiff,  Elmer  Granger,  against  the  defend- 
ant, Phebe  Mathews,  to  recover  the  possession  of  the  prop- 
erty described  in  the  affidavit,  writ  and  declaration.  The 
plaintiff  claims  he  was  in  the  lawful  possession  of  the  prop- 
erty, and  that  th«  defendant  wrongfully  took  and  unjustly 
detained  the  same.  And  the  court  instructs  you  that  to 
entitle  the  plaintiff  to  recover  in  this  action,  it  is  only  nec- 
essary for  him  to  show  that  the  property  was  taken  wrong- 
fully from  his  possession  by  the  defendant  or  by  some  one 
acting  for  her,  and  if  you  believe  from  a  preponderance  of 
the  evidence  that  it  was  so  taken,  you  will  find  the  defend- 
ant guilty." 

Under  this  instruction  the  jury  would  have  the  right  to 
judge  for  themselves  what  was  a  wrongful  taking,  and  inas- 
much as  there  was  no  question  about  the  fact  that  appellant 
had  taken  the  property  in  dispute,  the  jury  might,  without 
enlightenment  as  to  what  constituted  a  wrongful  taking, 
suppose  that  this  action  of  appellant's  amounted  thereto. 

We  are  of  the  opinion  the  case  should  be  submitted  to 
another  jury  to  be  tried  upon  correct  principles  and  under 
instructions  free  from  the  errors  indicated.  The  judgment 
will  therefore  be  reversed  and  the  cause  remanded. 
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D.  Y.  Hallock  et  al.  y.  A.  E.  Cutler.  n    47i 

103     1  79 

1.  Wabraihies — When  Implied, — One  who  manufactures  an  imple- 
ment, names  it  a  potato  digger,  and  sells  it  to  another,  impliedly  war- 
rants that  it  will  dig  potatoes  and  place  them  on  top  of  the  ground  ready 
to  he  picked  up. 

2.  EviDENCEr—Exdusion  of.  Not  Ground  for  Reveredly  When  Fad  is 
Shoum  by  Other  Evidence. — A  judgment  which  does  substantial  justice 
will  not  be  reversed  on  account  of  the  exclusion  of  a  letter,  when  all 
that  it  would  have  proved  is  fully  shown  by  other  evidence  which 
was  admitted. 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Winnebago  County;  the  Hon.  J.  C.  Gabver,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  September  20,  1897. 

Works  &  Hyeb,  attorneys  for  appellants. 

In  support  of  the  proposition  that  there  was  no  implied 
warranty  of  the  machines  in  question,  which  could  prop- 
erly be  brought  into  this  case,  and  that  the  rule  of  caveat 
emptor  applies,  appellants'  attorneys  cited  the  following: 
Titley  et  al.  v.  The  Enterprise  Stone  Co.,  127  111.  457; 
Benjamin  on  Sales,  Sec.  987;  Cos^ove  v.  Burnett  (Minn.), 
20  N.  W.  Rep.  359;  Goulds  et  al.  v.  Brophy  (Minn.),  43  N.  W. 
Rep.  834;  Dounce  v.  Dow,  64  N.  Y.  411;  James  v.  Bocage, 
45  Ark.  284;  2  Sutherland  on  Damages,  409. 

"If  an  order  be  given  for  a  specified  article  of  a  rec- 
ognized kind  or  description,  and  the  article  is  supplied, 
there  is  no  warranty  that  it  will  answer  the  purpose 
described  or  supposed  although  intended  and  supposed  to 
do  so."  Wisconsin  Red  Pressed  Brick  Co.  v.  Hood  et  al. 
(Minn.),  56  N.  W.  Rep.  165.  See  also  Wisconsin  Red 
Pressed  Brick  Co.  v.  Hurd  Refrigerator  Co.  et  al.  (Minn.), 
62  N.  W.  Rep.  550;  and  Chanter  y.  Hopkins,  4  M.  &  W. 
899. 

Frost  &  MoEvot,  attorneys  for  appellee. 

It   is  implied  in  the  sale  of  manufactured  goods  that 
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they  shall  be  reasonably  fit  for  some  purpose.  Laing  v. 
Fidgeon,  6  Taunt.  108. 

If  a  commodity  be  sold  for  a  particular  purpose,  there  is 
an  implied  warranty  that  it  is  reasonably  fit  for  that  pur- 
pose.   Gray  v.  Cox,  4  Barn.  &  Cress.  108. 

See  also  Bluett  v.  Osborne,  1  Starkie,  884,  and  Jones  v. 
Bright,  5  Bing.  533. 

There  is  an  implied  warranty  where  the  vendor  is  told 
that  the  article  ordered  is  required  for  a  particular  purpose 
that  it  shall  answer  that  purpose.  Brown  y.  Edgington, 
2  Soo.  N.  R.  496;  Big^e  v.  Parkinson,  7  H.  &  N.  955. 

When  a  vendor  manufactures  an  article  to  be  used  for  a 
particular  purpose  a  sale  implies  a  warranty  that  it  is 
reasonably  fit  and  proper  for  the  purpose  for  which  he 
proposes  to  make  it  and  for  which  it  is  known  to  be  re- 
quired. Jones  V.  Bright,  5  Bing.  633;  3  Moore  &  P.  156; 
Gray  v.  Cox,  6  D.  and  R.  208;  4  Barn.  &  Cress.  108;  Bigge  v. 
Parkinson  31  L.  J.  N.  S.  C.  L.  301;  7  H.  and  N.  955. 

Where  goods  are  ordered  for  a  particular  purpose  known 
to  the  seller,  he  impliedly  undertakes  that  they  shall  be 
reasonably  fit  for  the  purpose  for  which  they  are  ordered, 
and  especially  is  this  so  if  the  seller  is  also  a  manufacturer 
of  the  goods  ordered.  Qerst  v.  Jones,  32  Gratt.  (Va.),  518; 
JO  Cen.  Law  Journal,  151. 

A  manufacturer  who  sells  a  steam  boiler  impliedly  war- 
rants that  it  is  made  of  sound  material  and  is  of  good  work- 
manship. Beers  v.  Williams,  16  111.  69;  Rogers  v.  I^iles, 
11  Ohio  St.  48. 

If  a  thing  be  ordered  of  a  manufacturer  for  a  special  pur- 
pose, and  it  is  accepted  and  sold  for  that  purpose,  there  is 
an  implied  warranty  that  it  is  fit  for  that  purpose.  1  Par- 
sons on  Contracts,  586  and  587. 

Mb.  Justice  Dibbll  delivebed  the  opinioit  of  thb  Coitbt. 

Appellants  were  manufacturers  at  York,  Pennsylvania^ 
of  a  farm  implement  called  a  potato  digger.  Appellee  was 
a  dealer  in  agricultural  implements  at  Rockford,  Illinois. 
Appellee    ordered    one  potato  digger  of   appellants  and 
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received  it  about  June  1, 1 894.  Then  he  ordered  three  more. 
He  tried  them  in  dry  soil  and  they  seemed  to  work  well. 
He  paid  for  these  four.  About  the  last  of  August,  1894, 
he  ordered  twelve  more,  which  were  received  by  him.  He 
afterward  claimed  they  were  unmerchantable  and  not  fit 
for  the  purpose  for  which  they  were  designed,  and  refused 
to  pay  for  them,  and  offered  to  return  them  to  appellants. 
Appellants  then  brought  this  suit  to  recover  the  price  of 
said  twelve  potato  diggers,  which  was  $75.  In  the  Circuit 
Court  appellants  had  verdict  and  judgment  for  $37.50, 
from  which  judgment  in  their  favor  they  prosecute  this 
appeal. 

There  was  no  express  warranty  in  the  sale  of  these  imple* 
ments.  There  was  therefore  an  implied  warranty.  The 
main  controversy  is  as  to  the  extent  of  such  implied  war- 
ranty. Appellants  claim  it  was  only  as  to  material  and 
workmanship.  Appellee  claims  that  as  appellants  were  the 
manufacturers  of  the  implements  designated,  and  named 
them  "  potato  diggers,"  there  was  an  implied  warranty  that 
they  were  reasonably  fit  and  proper  for  the  use  indicated, 
that  is,  for  digging  potatoes.  The  Circuit  Court,  in  its 
rulings  upon  the  evidence  and  instructions,  took  the  latter 
view.  In  Beers  v.  Williams,  16  111.  69,  it  was  held  that 
upon  the  sale  of  a  boiler  by  the  manufacturer  there  was  an 
implied  warranty  that  it  was  fit  for  a  boiler.  In  Archdale 
V.  Moore,  19  III.  565,  the  court  said  :  "  Where  the  seller  is 
the  manufacturer  the  law  implies  a  warranty  that  it  is  rea- 
sonably fit  for  the  use  for  which  it  is  intended."  1  Parsons 
on  Contracts,  star  page  469,  states  this  rule,  or  rather  ex- 
ception to  the  general  rule,  thus :  "  If  a  thing  be  ordered 
of  a  manufacturer  for  a  special  purpose,  and  it  be  supplied 
and  sold  for  that  purpose,  there  is  an  implied  warranty  that 
it  is  fit  for  that  purpose."  In  a  long  note  the  author  reviews 
the  cases.  In  Brenton  v.  Davis,  8  Blackf .  31 7,  the  court 
said  :  ^'  If  a  manufacturer  of  an  article  sells  it  at  a  fair 
market  price,  knowing  the  purchaser  designs  to  apply  it  to 
a  particular  purpose,  he  impliedly  warrants  it  to  be  fit  for 
that  purpose;  and  if,  owing  to  some  defect  in  the  article  not 
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visible  to  the  purchaser,  it  is  unfit  for  the  purpose  for  which 
it  is  sold  and  bought,  the  seller  is  liable  on  his  implied  war- 
ranty." 2  Benjamin  on  Sales,  Section  988.  We  are  aware 
that  the  case  at  bar  comes  very  close  to  the  line  of  the  con- 
verse of  the  above  proposition,  being  the  position  contended 
for  by  appellant,  and  which  is  thus  stated  in  2  Benjamin  on 
Sales,  Section  987:  "Where  a  known,  described  and  defined 
article  is  ordered  of  a  manufacturer,  although  it  is  stated  to 
be  required  by  the  purchaser  for  a  particular  purpose,  still 
if  the  known,  defin^  and  described  thing  be  actually  sup- 
plied, there  is  no  warranty  that  it  shall  answer  the  particu- 
lar purpose  intended  by  the  buyer."  We,  however,  think 
the  Circuit  Court  correctly  held  the  law  as  applied  to  this 
case.  Appellee  had  received  four  of  these  potato  diggers, 
the  first  nearly  three  months  before  the  order  for  the  dozen 
was  given,  but  at  a  season  of  the  year  when  such  implements 
are  but  little  used.  He  had  tried  them  in  dry  ground.  The 
evidence  seems  to  show  very  strongly,  and  without  contra- 
diction, that  when  applied  to  the  conditions  usually  existing 
at  the  time  of  potato  digging  these  implements  would  not 
work.  The  very  name  "  potato  digger  "  implies  that  it  is 
an  implement  calculated  and  intended  to  take  potatoes  out 
of  the  ground  and  leave  them  on  top  of  the  soil.  The  evi- 
dence is  all  one  way  that  these  machines  would  not  do  this, 
but  only  shoved  the  soil  and  potatoes  to  each  side,  leaving 
the  potatoes  still  in  the  soil.  A  common  plow  would  do 
the  same  thing.  This  implement,  according  to  the  evidence, 
was  of  no  aid  in  digging  potatoes,  and  it  is  not  shown  to 
have  been  fit  for  any  other  use.  We  hold  that  one  who 
manufactures  an  implement,  names  it  a  potato  digger,  and 
sells  it  to  another,  impliedly  warrants  that  it  will  dig  pota- 
toes and  place  them  on  top  of  the  ground,  ready  to  be  picked 
up.  If  we  are  right  in  this  conclusion,  the  principal  rulings 
of  the  Circuit  Court  were  correct. 

It  is  argued  the  court  below  should  have  admitted  the 
letter  of  May  1,  1894,  written  by  appellee  to  appellants. 
All  it  would  have  proved  was  that  appellee  ordered  and 
received  one  potato  digger  from  appellants,  but  the  facts  on 
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that  sabject  were  fully  disclosed  by  appellee  when  called 
by  appellants  as  their  only  witness.  It  is  also  urged  the 
verdict  of  $37.50  can  not  stand,  because  if  appellee  is  right 
there  should  have  been  no  recovery.  While  appellee  testi- 
fied that  none  of  these  twelve  implements  received  were 
ever  sold  "  only  as  they  came  back,"  and  that  he  notified 
appellants  they  were  all  on  hand  subject  to  their  order,  yet 
he  also  testified  that  he  did  not  know  how  many  of  the 
diggers  he  had  left  in  his  warehouse,  and  that  of  the  twelve 
implements  in  controversy  he  had  sold  "  in  the  neighbor- 
hood of  three  "  that  were  not  brought  back;  and  that  there 
were  "  perhaps  four  or  five  altogether — that  is,  what  you 
would  call  a  sale,"  explaining  that  where  the  parties  brought 
them  back  he  did  not  consider  that  was  a  sale.  His  offer 
to  return  could  not  extend  to  diggers  which  he  had  sold  and 
which  had  not  been  returned  to  him.  The  jury  charged 
him  with  six  implements  at  the  contract  price,  and  we 
think  substantial  justice  was  done.    Judgment  affirmed. 
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Society,  


1.  Corporations— JSrfenf  of  Power  to  Purchase  Land. —The  statute 
implies  that  a  corporation  which  requires  a  tract  of  land  for  ito  legiti- 
mate purposes  may  in  good  faith  buy  a  tract  larger  than  subsfKjuent 
events  shall  prove  was  needed,  and  in  such  case  the  transaction  will  not 
be  ultra  vires,  nor  the  corporation  precluded  from  selling  the  surplus. 

2.  Sauce — Ultra  Virea— Estoppel,— A.  person  who  has  received  the 
benefits  of  a  full  performance,  by  a  corporation,  of  a  contract  between 
himself  and  the  corporation,  wiU  not  be  heard  to  object  that  the  con- 
tract and  performance  were  not  within  the  legitimate  powers  of  the 
corporation. 

8.  Same— T^  State  Alone  Can  Object  that  a  Corporation  is  Holding 
Land  UrUawfxdly, — No  one  except  the  State  can  be  heard  to  say  that  a 
corporation,  which  has  power  to  hold  real  estate,  has  exceeded  its  powers 
by  acquiring  real  estate  beyond  its  need  or  for  other  than  coi*porate  pur- 
poses. 

4.  Contracts— Date  o/.  Not  Conclusive  cw  to  Time  of  Execution, — It 
may  be  assumed  that  an  instrument  was  executed,  delivered  and  became 
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binding,  if  at  all,  on  the  day  of  its  date,  where  nothing  to  the  contrary 
appears,  but  the  date  is  not  conclusive  upon  the  subject. 

5.  Same — An  Instrument  Held  to  he  a  rroposal  and  Binding  After 
Acceptance. — ^A  person  signed  an  instrument  in  which  he  agreed,  on 
certain  conditions,  to  purchase  certain  land  of  a  corporation  not  in  exist- 
ence at  the  time  the  instrument  was  signed.  JETeld,  that  the  agreement 
was  in  the  nature  of  a  proposition  to  the  corporation,  and  became  bind- 
ing upon  the  corporation  accepting  it,  and  either  signing  it  or  performing 
the  contract  on  its  part. 

6.  Real  Estate — A  Deacriptum  Held  Sufficient. — A  contract  of  sale 
of  real  estate  was  as  follows:  '*  The  undersigned  hereby  agrees  to  pur- 
chase *  *  *  one  lot  in  a  subdivision  to  be  made  of  a  part  of  the  north- 
e;ist  quarter  of  section  twenty-eight  (28;,  township  nine  (9)  north,  range 
eight  (8),  east  of  the  fourth  principal  meridian,  to  be  known  as  the  Fair 
Ground  subdivision,  as  shown  on  a  plat  thereof  in  the  custody  of  John 
B.  Samuels,  trustee,  and  lying  east  of  the  fair  ground  and  race  track 
hereinafter  referred  to.  Said  lot  •  *  *  to  be  designated  by  a  majority 
of  the  persons  comprising  the  citizens*  'committee  on  fair  ground,  witli 
mile  race  track.  Dated  at  Peoria,  Illinois.  »  •  • "  Held^  tlmt  the 
contract  was  not  void  for  want  of  a  sufficient  description  of  the  property. 

7.  Lotteries-^^  Transaction  Held  Not  to  be  a  Lottery.—A  contract 
of  sale  of  a  lot  in  a  certain  tract,  provide  that  the  lot  should  "  be 
designated  by  a  majority  of  the  persons  comprising  the  citizens*  com- 
mittee on  fair  ground  with  mile  race  track."  In  a  suit  for  the  purchase 
price  of  the  lot  it  was  shown  that  all  the  lots  in  the  tract  were  of  sub- 
stantially equal  value.  Hddy  that  the  transaction  was  not  shown  to  be 
a  lottery. 

8.  Appellate  CJoubt  Practice— jKrrors  Not  Argued  are  Waived.— 
While  the  record  in  this  case  appears  to  contain  errors,  such  apparent 
errors  were  not  argued  and  must  be  considered  waived. 

Assumpsit,  for  the  purchase  price  of  a  lot  Appeal  from  the  County 
Ck)urt  of  Peoria  County;  the  Hon.  Robert  H.  Lovett,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
September  20,  1897. 

Abthub  Keithley,  attorney  for  appellant. 
Ibwik  &  Slemmons,  attorneys  for  appellee. 

Mr.  Justice  Dibell  DSLnrsBED  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit  brought  by  appellee 
against  appellant  to  recover  the' price  he  agreed  in  writing 
to  pay  for  a  lot  of  land.  A  jury  was  waived.  It  was  agreed 
the  declaration  and  plea  were  sufficient  to  admit  any  proof 
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oflFered  by  either  party.  The  evidence  consisted  of  a  writ- 
ten contract  and  varioas  stipulations  entered  into  at  the 
trial.  There  was  finding  and  judgment  for  appellee  in  the 
sum  of  $272.51,  from  which  appellant  prosecutes  this  appeal. 
The  contract  sued  upon  was  dated  March  23,  1 895,  and 
siprned  by  appellant,  and  the  body  thereof  was  as  follows  : 
"  The  undersigned,  John  E.  Lauder,  hereby  agrees  to  pur- 
chase from  the  Peoria  Agricultural  and  Trotting  Society, 
and  said  society  hereby  agrees  to  sell  him,  one  lot  in  a  sub- 
division to  be  made  of  a  part  of  the  northeast  quarter  of 
section  twenty-eight  (28),  township  nine  (9)  north,  range 
eight  (8),  east  of  the  fourth  principal  meridian,  to  be  known 
as  the  Fair  Ground  subdivision,  as  shown  on  a  plat  thereof 
in  the  custody  of  John  B.  Samuels,  trustee,  and  lying  east 
of  the  fair  ground  and  race  track  hereinafter  referred  to, 
at  two  hundred  and  fifty  dollars  per  lot,  payable  one  hun- 
dred dollars  in  cash  to  John  B.  Samuels,  trustee,  on  deliv- 
ery of  a  warranty  deed,  conveying  in  fee  simple,  a  good 
title,  free  of  all  incumbrances,  and  the  balance  in  monthly 
pajrments  of  twenty-five  dollars  each,  with  interest  at  six 
per  cent  per  annum,  evidenced  by  six  promissory  notes, 
payable  to  John  B.  Samuels,  as  trustee  for  said  society,  or 
order,  and  to  be  secured  by  mortgage  on  said  lot  or  lots. 
Said  lot  or  lots  to  be  designated  by  a  majority  of  the  per- 
sons comprising  the  citizens^  committee  on  fair  grounds 
with  mile  race  track,  whenever  a  sufficient  number  of  lots 
in  said  subdivision  have  been  sold  to  warrant  said  society 
in  locating  a  fair  ground  with  mile  race  track,  on  what  is 
known  as  the  Allaire  farm  and  necessary  adjacent  land. 
And  should  said  society  fail  or  refuse  to  locate  and  construct 
said  fair  ground  and  mile  race  track,  this  agreement  to  be 
null  and  void."  When  it  was  offered  in  evidence  appellant 
admitted  its  execution,  but  objected  to  its  competency  as 
evidence  on  the  following  grounds:  1st.  That  the  con- 
tract was  iiUra  vires.  2d.  That  there  was  no  such  cor- 
poration as  plaintiff  in  existence  at  the  date  of  the  contract. 
3d.  That  the  contract  is  void  for  the  want  of  a  sufficient 
description  of  the  property  sold.    4th.  That  the  transao 
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tion  was  a  lottery,  and  therefore  void.  These  objections 
were  overruled,  and  they  present  the  questions  argued  upon 
this  record.  It  was  stipulated  appellee  was  an  Illinois  cor- 
poration, having  its  principal  oflSce  at  Peoria;  that  its  cer- 
tificate of  or<^anization  was  dated  April  2i^  1895,  and  was 
filed  for  record  May  20, 1896,  in  the  recorder's  office  of 
Peoria  county;  that  its  corporate  object  as  stated  in  said 
certificate  was  to  construct  and  maintain  a  race  track;  to 
hold  race  meetings;  to  develop  speed  of  persons  on  bicy- 
cles; to  improve  and  develop  agricultural,  horticultural 
and  mechanical  arts,  and  hold  exhibitions  thereof,  etc.  It 
was  also  stipulated  that  api^ellee  did  and  performed  all 
matters  and  things  upon  its  part  to  be  done  and  performed, 
in  the  manner  and  as  required  by  said  contract;  that  the 
several  lots  of  the  subdivision  mentioned  in  said  contract 
were  all  of  substantially  equal  value,  and  that  said  lot  was 
designated  and  allotted  to  appellant  in  writing. 

We  are  unable  to  say  that  the  foregoing  evidence  shows 
this  contract  was  beyond  the  powers  of  the  corporation. 
The  purposes  of  the  corporation  required  it  to  have  real 
estate.  This  suit  was  brought  August  1,  1896,  long  after 
the  organization  of  appellee.  Section  1  of  the  act  under 
which  it  is  organized,  forbids  corporations  to  be  formed 
thereunder  for  the  purpose  of  real  estate  brokerage,  but 
section  5  of  said  act  authorizes  appellee  to  own  so  much  real 
estate  as  may  be  necessary  for  the  transaction  of  its  busi- 
ness, and  to  sell  and  dispose  of  the  same  when  not  required 
for  its  uses.  The  evidence  does  not  disclose  what  lands 
were  necessary  for  appellee's  corporate  purposes,  nor  what 
lands  it  bought,  nor  whether  the  lot  in  question  ceased  to 
be  required  for  its  corporate  purposes.  The  statute  implies 
a  corporation  which  requires  a  tract  of  land  for  its  legiti- 
mate purposes,  may  in  good  faith  buy  a  tract  larger  than 
subsequent  events  shall  prove  was  needed,  and  in  such  case 
the  transaction  would  not  be  tUtra  vires^  nor  the  corpora- 
tion precluded  from  selling  the  surplus.  Counsel  have 
stated  in  their  briefs  supposed  facts  concerning  the  pur- 
chase and  use  of  this  land  which  we  do  not  find  in  the 
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evidence.  The  contract  required  appellee  to  deliver  appel- 
lant a  warranty  deed  of  the  lot  designated.  The  stipulation 
admits  a  lot  was  designated  for  appellant,  and  that  the  cor- 
poration delivered  a  warranty  deed  of  said  lot  to  appellant. 
This  means  more  than  a  mere  tender  of  a  deed.  Delivery 
is  defined  in  Bouvier  as  "  transmitting  the  possession  of 
a  thing  from  one  person  into  the  power  or  possession  of 
another."  This  stipulation  we  therefore  construe  to  mean 
that  before  this  suit  was  brought  the  corporation  acquired 
title  to  this  lot  and  caused  it  to  be  set  apart  to  appellant  in 
the  manner  provided  by  the  contract;  that  the  corporation 
executed  a  warranty  deed  conveying  said  lot  to  appellant 
in  fee,  and  offered  it  to  appellant;  and  that  he  received  it 
into  his  possession.  By  this  act  the  contract  became  com- 
pletely executed  by  the  corporation,  and  appellant  had 
received  the  fall  benefit  thereof,  and  we  are  of  opinion  he 
could  not  thereafter  plead  uUra  vires  to  avoid  paying  for 
what  he  had  received.  The  law  governing  the  rights  of  the 
parties  in  such  case  is  thus  well  stated  in  27  American  and 
English  Encyclopedia  of  Law,  363,  under  the  title  '*  ultra 
vires :  "  "  The  distinction  taken  between  ultra  vires  con- 
tracts purely  executory  and  those  fully  executed  on  one 
side,  is  founded  in  reason.  When  the  contract  has  been 
fully  performed  by  one  of  the  parties,  the  infraction  of  the 
law  has  already  taken  place,  Avhich  eliminates  all  questions 
of  public  policy  from  the  case,  and  allows  the  courts  to  deal 
with  the  contract  on  equitable  principles.  Furthermore, 
the  only  justification  for  the  plea  of  ultra  vires  by  an  indi- 
vidual sued  upon  a  contract  with  a  corporation  is  that  the 
obligation  is  not  mutual,  as  the  other  party,  the  corporation, 
would  not  be  bound  by  it.  But  when  the  contract  has  been 
fully  performed  by  the  corporation,  the  mutuality  of  the 
obligation  becomes  an  immaterial  question,  for  the  reason 
that  the  other  party  can  have  no  occasion  to  seek  its  enforce- 
ment. According  to  the  weight  of  authority,  a  corporation 
may  not  avail  itself  of  the  defense  of  ultra  vires  when  the 
contract  has  been  in  good  faith  fully  performed  by  the 
other  party,  and  it  has  had  the  full  benefit  of  the  perform- 
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ance  of  the  contract;  and,  conversely,  if  the  other  party  has 
had  the  benefit  of  a  contract  fully  performed  by  the  corpo- 
ration, he  will  not  be  heard  to  object  that  the  contract  and 
performance  were  not  within  the  legitimate  powers  of  the 
corporation."  Heims  Brewing  Company  v.  Flannerj^  137 
111.  309;  Bradley  v.  Ballard,  55  111.  413.  Moreover,  the  State 
is  the  only  party  which  can  be  heard  to  say  appellee  has 
exceeded  its  powers  by  acquiring  real  estate  beyond  its 
need  or  for  other  than  corporate  purposes.  Hough  v.  Cook 
County  Land  Co.,  73  111.  23;  Alexander  v.  ToUeston  Club, 
110  lU.  65;  Barnes  v.  Suddard,  117  111.  237. 

Appellant  urges  this  contract  is  invalid  because  appellee 
was  not  in  being  at  its  date.  The  date  of  the  instrument 
mav  be  assumed  to  be  the  time  when  it  was  executed  and 
delivered  and  became  binding  where  nothing  to  the  contrary 
appears,  but  such  date  is  not  conclusive  upon  that  subject. 
Appellee  offered  the  contract  in  evidence.  The  contract 
therefore  came  into  its  possession  at  some  time  after  its 
organization  was  completed,  so  that  it  could  do  business  and 
enter  into  contracts.  Ko  matter  when  it  was  dated  and 
signed  by  appellant,  it  could  not  have  been  delivered  to 
appellee  till  appellee's  organization  was  complete.  As  the 
contract  was  signed  by  appellant  alone  it  was  in  the  nature 
of  a  proposition  to  the  corporation,  and  could  become  a 
binding  contract  by  appellee  accepting  it,  and  either  signing 
it  or  performing  the  contract  on  its  part.  Richelieu  Hotel 
Co.  V.  International  Military  Encampment  Co.,  140  111.  248; 
Whitney  v.  Wyraan,  101  U.  S.  39*J;  Stanton  v.  New  York 
&  E.  Ry.  Co.,  59  Conn.  272;  Bettelle  v.  Northwestern 
Cement  Co.,  37  Minn.  89.  Appellee  did  not  sign  the  contract 
but  acquired  title  to  the  realty. described  therein,  subdivided 
it,  caused  a  lot  to  be  designated  in  writing  for  appellant, 
and  executed  and  delivered  to  him  a  deed  therefor,  all  in 
compliance  with  the  contract,  and  sued  him  for  the  pur- 
chase price.  This  sufficiently  shows  that  after  appellee 
became  a  corporation  the  contract  was  delivered  to  it,  and 
accepted  and  performed  by  it. 

It  is  said  the  contract  is  void  for  want  of  a  sufficient 
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description  of  the  property  agreed  to  be  sold.  The  quarter- 
section,  township,  range  and  meridian  are  specifically 
described.  The  instrument  shows  that  the  corporation  when 
it  became  incorporated  was  to  make  a  subdivision  of  a  part 
of  said  quarter- section,  to  be  known  as  the  "  Fair  Ground 
Subdivision;"  that  a  plat  thereof  had  already  been  prepared 
and  was  in  the  custody  of  John  B.  Samuels,  trustee.  Ap- 
pellant was  to  have  a  lot  in  said  subdivision  so  already 
platted.  A  majority  of  the  persons,  comprising  the  citizens' 
committee  on  fair  ground,  was  to  designate  appellant's  lot 
out  of  said  subdivision,  and  all  the  lots  in  said  subdivision 
were  of  equal  value.  Appellant  was  to  have  some  one  of 
the  lots  so  platted.  The  contract  did  not  give  the  number 
of  his  lot,  but  that  is  certain  which  can  be  made  certain, 
and  the  contract  designated  the  agency  to  be  used  in  select- 
ing the  lot.  We  think  the  contract  was  not  void  for  want 
of  a  sufficient  description  of  the  property. 

As  all  the  lots  were  of  equal  value  the  transaction  is  not 
shown  to  be  a  lottery.  The  real  substance  of  the  trans- 
action probably  was  a  subscription  to  appellee  for  its  cor- 
porate purposes. 

The  promise  was  to  pay  John  B.  Samuels,  trustee.  The 
record  does  not  disclose  why  suit  was  brought  in  the  name 
of  appellee.  One  hundred  dollars  was  to  be  paid  in  cash  on 
the  delivery  of  the  deed,  and  the  balance  in  monthly  pay- 
ments of  $25  each,  with  interest  at  six  per  cent  per  annum, 
evidenced  by  six  promissory  notes,  payable  to  John  B. 
Samuels,  trustee,  and  secured  by  mortgage  on  said  lot.  The 
evidence  does  not  show  that  appellant  refused  to  execute 
these  notes  and  give  this  mortgage,  and  therefore  does  not 
show  why  more  than  $100  should  have  been  recovered  in  this 
suit.  Appellee  recovered  all  the  payments  and  $22.51  inter- 
est on  the  purchase  price.  Interest  would  not  begin  to  run 
thereon  till  the  deed  was  tendered,  and  the  date  when  the 
deed  was  tendered  and  delivered  is  not  in  evidence,  so  that  the 
proof  does  not  show  any  basis  for  computing  interest  before 
the  suit  was  begun.  The  suit  was  commenced  August  1, 
1S96,  and  judgment  rendered  November  4,  1896,  so  that  no 
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such  amount  of  interest  accrued  after  the  suit  was  brought. 
But  as  these  apparent  errors  were  not  argued  they  are 
waived.  The  judgment  of  the  court  below  was  not  erro- 
neous in  the  respects  suggested  in  argument,  and  it  is  there* 
fore  affirmed. 


Robert  A.  Bodesch  t.  Jalius  J.  Estey  et  al. 

1.  Pleadino — Order  o/.— The  statement  of  the  plaintiff's  cause  of 
action  must  precede  the  statement  of  the  defendant's  defense  to  such 
cause  of  action,  and  no  plea  or  notice  of  set-off  under  it  can  properly  be 
filed  by  a  defendant  prior  to  the  filing  of  the  declaration,  and  if  filed, 
should  be  stricken. 

2.  BiiiBSr— Notice  of  Set-off,— The  statute  giving  a  defendant  the  right 
to  give  notice  of  set-off  instead  of  pleading  the  same,  only  aUows  such 
notice  "  under  the  general  issue  or  under  the  plea  of  payment, **  and 
where  there  is  no  plea  of  payment,  and  the  general  issue  having  been 
improperly  pleaded  is  stricken  from  the  files,  there  1$  nothing  to  support 
the  notice  and  it  may  also  be  stricken. 

8.  Sams— Plaintiff  Can  Not  be  Compelled  to  Pile  Declaration.  —There 
is  no  authorized  practice  by  which  a  plaintiff  can  be  forced  to  file  a  dec- 
laration if  he  chooses  to  abandon  his  case.  A  court  of  law  has  no  juris- 
diction to  grant  specific  performance  of  a  contract  to  institute  and  pros- 
ecute a  suit  to  trial, 

4.  Same— Notice  of  Set-off  Does  Not  Amount  to  a  Plea. — It  may  be 
that  if  defendant  had  filed  a  plea  of  set-off,  it  would  have  been  within 
the  power  of  the  court  to  compel  an  issue  to  be  made  on  such  plea  and 
to  give  a  trial  thereunder,  though  no  declaration  in  the  original  action 
had  been  filled;  but  the  notice  filed  in  this  case  was  not  in  any  respect  a 
plea  of  set-off,  and  the  court  is  not  called  upon  to  decide  what  authority 
the  trial  court  would  have  had  if  such  a  plea  had  been  filed. 

Assumpsit. — Appeal  from  the  Circuit  Court  of  Lee  County;  the  Hon. 
James  Shaw,  Judge,  presiding.  Heard  in  this  court  at  the  May  term, 
1897.    Affirmed.    Opinion  filed  September  20,  1897. 

J.  F.  Sanfobd,  attorney  for  appellant. 

Where  the  plaintiff  acts  in  bad  faith  in  the  progress  of 
the  trial,  non-suit  will  be  denied.  Wilder  v.  Boynton,  63 
Barb.  (N.  Y.)  547. 

Plaintiff  can  not  dismiss  his  suit  when  it  may  prejadice 
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the  rights  of  the  defendant.    Ency.  of  PL  and  Pp.,  Vol.  6, 
848. 

Where  the  discontinuance  would  be  inequitable  it  may 
be  denied  altogether.    Ency.  of  PL  and  Pr.,  Vol.  6,  870. 

Wherever  the  defendant  would  lose  his  remedy  the  dis- 
continuance will  be  denied.  Ency.  of  PL  and  Pp.,  VoL  6, 
871,  note. 

So  an  order  discontinuing  the  suit  has  been  refused,  where 
a  counter-claim  has  been  set  up  against  which  the  statute 
of  limitation  would  be  a  bar  if  the  suit  were  discontinued. 
Ency.  of  PL  and  Pr.,  Vol.  6,  871,  note;  Van  Alen  v.  Scher- 
merhorn,  14  How.  Pr.  287;  Bradford  v.  Andrews,  20  Ohio 
St.  221. 

Even  where  the  discontinuance  is  allowed  by  statute,  the 
plaintiff  can  not  bring  in  and  dismiss  or  discontinue  parties 
wholly  at  his  own  discretion.  Ency.  of  PL  and  Pr.,  Vol.  6, 
861. 

The  provision  in  the  statute  that  after  a  plea  of  set-off  has 
been  filed  the  plaintiff  shall  not  be  permitted  to  dismiss  his 
suit  without  the  consent  of  the  defendant  or  leave  of  court, 
implies  that  leave  of  court  is  not  to  be  given  to  dismiss* 
except  for  cause  shown.  City  of  East  St  Louis  v.  Thomas, 
102  IlL  463. 

Filing  of  the  plea  of  set-off  was  tantamount  to  the  insti- 
tution of  a  cross-action  by  the  appellant  against  the  appel- 
lees which  should  not  have  been  dismissed  without  his 
consent  Litch  v.  Clinch  etal.,  136  IlL  410;  Bennett  v.  Pul 
liam,  8  IlL  App.  186;  Am.  and  Eng.  Ency.  of  Law,  Vol.  22, 
336. 

And  in  effect  became  a  declaration.  Breen  v.  Sullivan, 
5  IlL  App.  449. 

Defendant  who  has  filed  cross-claim  is  now  considered  a 
plaintiff.    Ency.  of  PL  and  Pr.,  VoL  6,  848. 

Dixon  &  Bethba,  attorneys  for  appellees. 

Before  declaration  was  filed  or  required  to.be,  appellants 
filed  a  notice  of  set-off.  On  motion  the  notice  of  set-off 
was  stricken  from  the  files.    This  action  of  the  court  was 
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not  error.  When  the  notice  was  filed  there  was  nothins: 
on  file  to  which  it  could  apply.  Bailey  v.  Valley  Nat.  Bank, 
127  lU.  832. 

At  the  time  of  giving  notice,  appellees  had  not  filed  their 
declaration.  No  plea  or  notice  under  it  could  be  filed  prior 
to  the  filing  of  the  declaration.  Bailey  v.  Valley  Nat. 
Bank,  21  111.  App.  642. 

Mb.  Justicb  Dibell  deliysbed  the  opinion  of  the  Cofrt. 

On  May  11, 1896,  Estey  &  Camp,  appellees  herein,  brought 
this  action  of  assumpsit  against  Eobert  A.  Bodesch  in  the 
court  below,  by  suing  out  a  summons  returnable  on  the  third 
Monday  of  September  following,  which  writ  was  served  on 
May  18th.  Plaintiflfs  never  filed  a  declaration.  On  the  first 
day  of  the  return  term,  defendant  filed  a  plea  of  general 
issue,  and  attached  thereto  a  notice  of  set-off.  Plaintiff 
moved  to  strike  said  plea  and  notice  from  the  files,  which 
motion  was  granted.  Afterward  defendant  moved  for  a 
rule  on  plaintiffs  to  file  a  declaration.  Said  motion  was 
heard  January  11, 1897,  upon  affidavits,  and  denied.  Defend- 
ant then  moved  for  leave  to  refile  his  plea  of  general  issue 
and  notice  of  set-off,  which  motion  was  denied.  The  next 
day  the  court  entered  an  order  reciting  that  it  was  then  the 
fifth  term  of  court  since  the  commencement  of  the  suit,  and 
directing  plaintiffs  to  file  their  declaration  instanter.  They 
did  not  comply.  Thereupon  the  court  dismissed  the  suit 
for  want  of  a  declaration  and  for  want  of  prosecution,  and 
rendered  judgment  against  plaintiffs  for  costs.  From  said 
judgment  in  his  favor  defendant  prosecutes  this  appeal,  and 
assigns  for  error  that  the  court  below  erred :  1st.  In  strik- 
ing defendant's  plea  and  notice  of  set-off  from  the  files;  2d. 
In  overruling  defendant's  motion  for  rule  on  plaintiffs  to 
file  a  declaration.  8d.  In  refusing  to  permit  defendant  to 
refile  the  general  issue  and  notice  of  set-off.  4th.  In  dis- 
missing the  suit. 

Although  the  court  did  on  January  1 1, 1897,  deny  defend- 
ant's motion  for  a  rule  on  plaintiffs  to  file  a  declaration,  yet 
the  next  day  it  ruled  plaintiffs  to  file  a  declaration  instanter, 
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which  was,  in  effect,  granting  defendant's  motion,  so  that 
the  second  error  is  not  well  assigned. 

In  the  established  and  logical  order  of  pleading  the  state- 
ment of  plaintiff's  cause  of  action  upon  which  he  brings  his 
suit  must  precede  the  statement  of  the  defendant's  defense 
to  such  cause  of  action.  1  Chitty's  Pleading,  star  page  239. 
This  court  held  in  Bailey  v.  Valley  National  Bank,  21  111. 
App.  642,  that  no  plea  or  notice  of  setoff  under  it  could  be 
filed  by  a  defendant  prior  to  the  filing  of  a  declaration. 
This  was  affirmed  in  S.  C,  127  111.  332,  the  court  there  say- 
ing that  when  notice  of  set-off  in  that  case  was  filed  there 
was  nothing  on  file  to  which  it  could  apply.  The  plea  of 
general  issue  in  the  case  at  bar  is  that  defendant  "  did  not 
promise  in  manner  and  form  as  plaintiffs  have  thereof  above- 
complained  against  him."  The  language  of  the  plea  shows 
how  out  of  place  it  was.  Plaintiffs,  not  having  filed  a  decla- 
ration^ had  not  yet  complained  against  him.  He  could  not 
answer  till  something  was  alleged.  The  plea  therefore  was 
properly  stricken  from  the  files.  The  statute  giving  a 
defendant  the  right  to  give  notice  of  set-off  instead  of  plead- 
ing the  same  (R.  S.,  1874,  C.  110,  Sec.  29)  limits  the  right  to 
give  such  notice  ^^  under  the  general  issue  or  under  the  plea 
of  payment."  There  was  no  plea  of  payment,  and  when 
the  general  issue  was  stricken  from  the  files  there  was  noth- 
ing to  support  the  notice.  The  right  to  give  notice  of  set- 
off under  the  general  issue  means  under  the  general  issue 
properly  pleaded.  The  general  issue  having  been  improperly 
pleaded  and  stricken  from  the  files,  the  case  should  be  treated 
as  if  the  notice  had  been  filed  without  any  plea,  and  the 
statute  gives  no  right  to  file  notice  of  set-off  unaccompanied 
by  any  plea.  Having  been  filed  without  right  it  was  prop- 
erly stricken  from  the  files.  For  like  reasons  the  court  did 
not  err  in  refusing  to  permit  said  plea  of  general  issue  and 
notice  of  set-off  to  be  refiled,  for  there  was  still  no  declara- 
tion to  which  said  general  issue  could  apply. 

What  power  has  a  court  over  a  plaintiff  if  he  fails  or 
refuses  to  file  a  declaration  within  the  time  fixed  by  law  ? 
The  statute  (B.  S.,  1874,  C.  110,  Sec.  17)  says,  in  such  cases 
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defendant  shall  be  entitled  to  a  judgment  as  in  the  case  of  a 
non-suit.  The  court  below  gave  defendant  such  a  judgment. 
It  is  not  contended  it  could  have  proceeded  against  plaintiffs 
or  their  attorneys  for  contempt  in  failing  to  file  a  declara- 
tion. It  was  not  asked  to  do  so.  We  know  of  no  author- 
ized practice  by  which  plaintiffs  can  be  forced  to  file  a 
declaration  if  they  choose  to  abandon  their  case. 

The  special  facts  relied  upon  in  this  case  by  defendant  as 
a  reason  for  compelling  plaintiffs  to  file  a  declaration  were 
these:  Before  this  suit  was  begun  plaintiffs  had  sued 
defendant  before  a  justice  of  the  peace,  and  the  defendant  had 
interposed  a  set-off,  and  the  suit  was  by  agreement  con- 
tinued from  time  to  time.  Plaintiffs'  attorney  then  sug- 
gested to  defendant's  attorney  that  the  suit  would  no  doubt 
be  appealed  to  the  Circuit  Court,  however  decided,  and  he 
proposed  that  it  be  dismissed  and  a  suit  brought  in  the  Cir- 
cuit Court  to  save  expense  to  plaintiffs,  who  were  non-resi- 
dents of  the  county.  Defendant's  attorney  claims  he  agreed 
said  suit  then  pending  might  be  so  dismissed  if  said  attor- 
neys of  plaintiffs  would  bring  suit  in  the  Circuit  Court,  so 
that  the  claims  of  said  parties  could  be  fully  tried.  This 
suit  was  then  begun,  and  before  service  of  process  therein 
the  justice  of  the  peace  dismissed  the  suit  before  him  upon 
call,  neither  party  appearing.  Defendant's  attorney  urges 
that  he  relied  upon  the  good  faith  of  plaintiffs'  attorney. 
Between  the  time  said  suit  before  the  justice  of  the  peace 
was  dismissed  and  the  time  defendant  asked  for  a  rule  on 
plaintiffs  to  file  a  declaration  in  this  case,  the  statute  of 
limitations  had  run  against  most  of  the  items  of  the  off-set 
claimed  by  defendant.  Defendant's  attorney  insisted  it  was 
a  fraud  upon  his  client  for  plaintiffs  not  to  fild  a  declara- 
tion. Plaintiffs'  attorney  in  reply  showed  that  he  made  the 
arrangement  and  brought  the  second  suit  in  good  faith, 
intending  to  prosecute  it,  but  that  before  the  return  of  the 
writ  his  clients  notified  him  that  they  had  ascertained  judg- 
ment against  defendant  would  be  of  no  value,  and  that  they 
had  lost  the  note  upon  which  in  part  the  suit  was  based, 
and  that  it  would  be  quite  expensive  to  take  depositions  of 
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witnesses  to  prove  its  contents,  and  they  directed  their  attor- 
ney to  proceed  no  further  with  the  suit. 

It  may  be,  if  defendant  had  filed  a  plea  of  set-off  (which 
is  in  legal  form  and  effect  a  declaration  in  a  cross-action, 
Harber  Bros.  Co.  v.  Moffat  Cycle  Co.,  151  111.  84;  Ellis  v. 
Cothran,  117  111.  458;  1  Chitty's  Pleading,  star  pages  568, 
573,  575),  it  would  have  been  within  the  power  of  the  court 
to  entertain  such  cross-action,  compel  an  issue  to  be  made 
up  under  said  plea,  and  give  a  trial  thereunder,  though  no 
declaration  in  the  original  action  had  been  filed.  If  such 
power  existed,  the  facts  here  set  up  would  have  required  the 
court  below,  in  the  exercise  of  a  sound  judicial  discretion, 
to  pursue  that  course  and  to  refuse  to  dismiss  the  cause. 
But  the  notice  filed  was  not  in  any  respect  a  plea  of  set-off; 
it  had  no  commencement  or  conclusion  such  as  is  requisite 
in  pleading  at  common  law;  no  issue  at  common  law  could 
have  been  framed  upon  it;  and  we  are  not  called  upon  to 
decide  what  authority  the  court  would  have  had  if  such  plea 
had  been  filed.  If  defendant  wished  to  raise  this  question, 
he  should  have  filed  a  plea  of  set-off.  Certainly  the  court 
below  in  this  case  had  no  jurisdiction  to  grant  specific  per- 
formance of  a  contract  to  sue  him  and  prosecute  the  suit 
to  a  trial,  if  such  was  the  legal  effect  of  the  arrangement 
made. 

For  the  reasons  stated,  the  judgment  of  the  court  below 
will  be  aflirmed. 


George  L.  Dearth  v.  Jackson  Bate  et  al.,  Trustees^  etc. 

1.  Atteaia  and  Ebrors—  What  Necessary  to  Perfect  an  Appeal-^ 
Who  May  Assign  Errors, — A  person  who  has  neither  prayed  an  appeal 
nor  signed  an  appeal  bond,  has  not  appealed,  and  one  who  has  not  ap- 
pealed can  not  assign  errors  upon  the  record. 

2.  Samb — Where  No  Errors  are  Assigned, — To  make  an  appeal  effect- 
ive, errors  should  be  assigned,  and  where  an  appellant  does  not  assign 
errors,  the  appeal  presents  no  question  for  the  consideration  of  a  court  of 
appeal. 

8.    SAJOSr—Effect  of  Filing  Brief,  When  the  Appeal  is  Irregular.^ 
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Where  appellees  file  briefs  the  court  may  treat  the  csfle  as  pending,  upon 
a  writ  of  error  sued  out  by  the  party  assigning  error,  and  may  disregard 
the  irregularity  of  an  attempted  appeal. 

4.  ^AMR^Exceptions  by  One  Party  do  Not  Inure  to  the  Benefit  of 
Other  Parties. — One  of  the  parties  to  a  probate  proceeding  can  not  have 
the  benefit,  on  appeal,  of  exceptions  taken  by  another  party. 

6.  Administration  of  Estates— An  Administrator  Can  Not  Attack 
the  Acts  of  the  Deceased.— An  administrator  takes  the  estate  as  he  finds 
it;  he  stands  in  the  shoes  of  the  deceased,  and  whatever  would  bind  the 
property  in  the  hands  of  tlie  deceased,  binds  it  in  the  hands  of  the  admin- 
istrator, who  can  not  attack  the  acts  of  the  deceased  as  fraudulent  as  to 
creditors. 

Petition  in  Probate. — Appeal  from  the  Circuit  Court  of  La  Salle 
County;  the  Hon.  Charles  Blanohard,  Judge,  presiding.  Heard  in 
this  court  at  the  May  tern^,  1897.  AfSrmed.  Opinion  filed  September 
20,  1897. 

Snow  &  Hinebaugh  and  MoOlasson  &  Beitleb,  attor- 
neys for  appellant. 

WiDMKB  &  WiDMKR,  attomoys  for  appellees. 

An  administrator  takes  the  title  to  the  personal  property 
of  his  intestate  onl}^  as  it  was  held  by  the  intestate  at  his 
death,  and  subject  to  all  liens,  trusts,  burdens,  charges  or 
rights  which  the  intestate  imposed  upon  it  in  favor  of  oth- 
ers. The  law  vests  in  the  administrator  no  greater  rights 
or  better  title  than  the  intestate  had.  Like  assignees  of 
bankrupts  and  insolvents,  he  takes  as  a  volunteer,  and  there- 
fore cum  onere.  Choteau  v.  Jones,  11  111.  319;  Griffln  v. 
Wertz,  2  111.  App.  487;  Hardin  v.  Osborne,  94  111.  574;  Sum- 
ner V.  McKee,  89  111.  127;  Kirksey  v.  Means,  42  Ala.  426; 
Read  v.  Gaillard,  2  Desaus.  Eq.  552;  Sullivaa  v.  Tuck,  1 
Md.  Ch.  Dec.  59. 

"  An  administrator  is  not  the  agent  or  trustee  of  credit- 
ors for  the  purpose  of  avoiding  a  fraudulent  conveyance. 
He  is  the  representative  of  the  intestate,  and  succeeds  to 
his  rights  and  interests.  He  stands  in  his  place  and  is 
bound  by  his  acts.  Whatever  is  binding  on  the  intestate 
is  binding  on  his  administrator.  He  is  clothed  with  no 
greater  power  than  his  intestate  possessed."  Choteau  v. 
Jones,  11  111.  319. 
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Mr.  Justice  Dibsll  delivered  the  opinion  of  the  Court. 

George  L.  Dearth,  administrator  of  the  estate  of  Kichard 
J.  Homick,  deceased,  began  this  proceeding  July  6,  1896, 
by  filing  a  petition  in  the  Probate  Court  of  La  Salle  County 
against  the  appellees  here,  who  are  trustees  for  the  creditors 
of  the  firm  of  E.  J.  Hornick  &  Co.,  under  a  composition 
agreement.  The  petition  sought  to  compel  said  trustees  to 
surrender  certain  notes  and  accounts  to  the  administrator 
under  Section  81  of  the  Administration  Act.  Upon  a  hear- 
ing in  the  Probate  Court,  an  order  was  entered  finding 
against  the  trustees  as  to  certain  notes  and  accounts,  and 
ordering  them  transferred  to  the  administrator,  which  order 
the  trustees  obeyed.  But  the  court  found  for  the  trustees 
as  to  a  note  for  the  principal  sum  of  $6,325.23,  dated  June 
26,  1896,  due  four  months  after  date,  payable  to  said  trust- 
ees as  such,  and  signed  by  Frank  K.  Hook  and  others,  and 
as  to  said  note  the  Probate  Court  dismissed  the  petition  of 
the  administrator.  An  appeal  to  the  Circuit  Court  from  the 
said  order  as  to  said  last  described  note  was  assumed  to  have 
been  taken  and  perfected;  the  case  was  tried  there  ds  novo 
as  to  said  last  described  note,  and  a  like  order  was  there 
entered.  An  effort  was  made  to  appeal  therefrom,  and  a 
record  of  said  proceedings  has  been  filed  here,  and  errors 
assigned  upon  said  record. 

The  administrator  did  not  pray  an  appeal,  and  did  not  sign 
an  appeal  bond.  John  M.  "Poundstone,  a  claimant  against 
the  estate,  filed  an  appeal  bond,  executed  b}'  himself  and  a 
surety,  in  which  he  correctly  recited  that  he  had  prayed  for 
and  obtained  an  appeal  to  be  prosecuted  in  the  name  of  the 
said  George  L.  Dearth,  administrator.  Poundstone  has  not 
assigned  errors.  The  assignment  of  errors  is  by  the  admin- 
istrator alone.  This  attempt  to  appeal  seems  to  have  been 
made  under  section  70  of  the  Practice  Act.  Of  this  section 
our  Supreme  Court  in  Hammond  v.  The  People,  164  111.  455, 
said  :  "  This  section  and  the  practice  recognized  allow  one 
party  to  use  the  names  of  all  as  plaintiffs  in  suing  out  a 
writ  of  error,  but  the  right '  to  use  the  names  of  all  said  per- 
sons, if  necessary,'  does  not  in  the  opinion  of  the  court  enable 
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one  party  to  appeal  in  behalf  of  all.  Eaoh  appellant  most 
for  himself  file  bond,  or  there  must  be  a  joint  appeal  and 
bond,  or  a  several  appeal  by  the  appellants."  Hileman  v. 
Beale,  115  111.  355.  As  the  administrator  neither  prayed  an 
appeal  nor  signed  an  appeal  bond  he  has  not  appealed;  as 
he  did  not  appeal,  he  can  not  assign  errors  as  appellant  upon 
the  record.  Ordinarily  only  a  party  to  the  suit  can  appeal 
Steger  v.  Steger,  165  111.  5Y9.  Poundstone  is  not  in  any 
proper  sense  a  party  to  this  proceeding.  The  administrator 
was  the  sole  petitioner,  and  the  trustees  in  the  composition 
agreement  were  the  sole  defendants  named  in  said  petition. 
No  amendment  was  ever  made  or  requested  bringing  any 
one  else  into  the  case.  The  administrator  as  a  precaution 
did  notify  the  claimants  of  the  proceeding.  The  claimants 
could  assist  the  administrator,  but  the  suit  was  solely  in  his 
name.  No  doubt  claimants  could  have  filed  such  a  petition 
in  the  Probate  Court,  and  the  petition  of  the  administrator 
could  have  been  amended  so  as  to  make  them  co-petitioners. 
John  A.  Tolman  Company  and  McNeil  &  Higgins  Company, 
claimants,  did  file  such  a  petition  in  the  Probate  Court  after 
the  petition  of  the  administrator  was  filed.  But  nothing  seems 
to  have  been  done  under  the  petition  of  said  claimants,  and 
neither  of  them  attempted  to  appeal  from  either  the  Probate 
or  the  Circuit  Court.  If  Poundstone,  as  a  person  aggrieved 
by  the  order  of  the  Circuit  Court,  was  entitled  to  appeal 
therefrom  under  section  124  of  the  administration  act,  still 
to  make  that  appeal  effective  he  should  have  assigned  errors. 
Where  the  appellant  does  not  assign  errors  the  appeal  pre- 
sents no  question,  for  our  consideration.  Lancaster  v.  Wau- 
kegan  &  S.  W.  Ry.  Co.,  132  111.  492;  Davis  v.  Lang,  153 
111.  175. 

But  appellees  have  filed  briefs.  In  such  case  the  court 
may  treat  the  cause  as  if  pending  upon  a  writ  of  error  sued 
out  by  the  party  assigning  errors,  and  may  disregard  the 
irregularity  of  the  attempted  appeal.  French  v.  The  People, 
77  111.  531;  De  Beukelaer  v.  The  People,  25  111.  App.  460; 
Bonner  v.  The  People,  40  111.  App.  628,  and  Ferrias  v.  The 
People,  page  559,  this  volume.    Treating  the  case  then  as  a 
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writ  of  error  sued  out  by  the  administrator  from  the  order 
of  the  Circuit  Court,  we  find  the  record  does  not  contain  a 
single  objection  or  exception  by  him  to  the  action  of  the 
Circuit  Court.  The  clerk's  record  recites  that  Poundstone 
and  several  other  claimants,  entered  an  exception  to  the 
finding  and  judgment  of  the  court.  The  certificate  of  evi- 
dence recites  only  that  Poundstone  excepted  thereto.  But 
we  think  it  clear  the  administrator  can  not  have  the  benefit 
of  the  exception  taken  by  Poundstone  or  any  other  claim- 
ants. For  all  that  appears  from  the  record  of  the  court 
below,  the  administrator  may  have  been  entirely  satisfied 
with  the  order  entered.  Indeed  he  did  not  appeal  from  the 
order  of  the  Probate  Court.  That  was  an  equally  irregular 
appeal  by  claimant,  attempted  in  the  name  of  the  adminis- 
trator. 

If,  however,  the  practice  in  this  class  of  cases  is  so  far 
assimilated  to  the  practice  in  chancery  that  no  exceptions  to 
the  action  of  the  court  below  were  required  in  order  to  per- 
mit the  administrator  to  question  the  judgment  below,  we 
are  then  brought  to  the  consideration  of  another  proposition. 
Appellees  insist  that  the  transactions  out  of  which  the  note 
in  controversy  arose  were  binding  upon  R.  J.  Hornick;  that 
the  administrator  takes  no  greater  rights  or  better  title  than 
the  deceased  had,  and  therefore  said  transactions  are  bind- 
ing upon  his  administrator.  This  was  evidently  the  view 
taken  by  the  Probate  Court,  for  it  found  and  adjudged  that 
the  transactions  in  question  were  fairly  entered  into  by  said 
deceased  upon  a  good  consideration,  and  that  the  adminis- 
trator was  estopped  from  questioning  the  rights  of  said 
trustees,  and  from  claiming  said  note.  The  order  of  the 
Circuit  Court  was  more  general,  and  adjudged  the  trustees 
entitled  to  the  note  without  specifying  the  grounds  of  its 
judgment.  As  the  principal  position  taken  by  the  party 
assigning  errors  on  this  record  is  that  the  transaction  out  of 
which  said  note  arose  and  the  manner  in  which  the  trust 
was  <5onducted  were  fraudulent  as  to  subsequent  creditors, 
we  are  now  required  to  determine  whether,  under  the  pro- 
visions of  section  81  of  the  administration  act,  or  by  virtue 
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of  any  other  power  or  duty  cast  upon  the  administrator,  he 
can  raise  that  question.  It  becomes  necessary  to  state  the 
more  material  facts. 

Prior  to  May,  1893,  Kichard  J.  Homick  and  John  Hor- 
nick  were  partners  in  a  general  merchandise  business  at 
Grand  Eidge,  La  Salle  county,  under  the  name  of  R  J.  Hor- 
nick  &  Co.  It  seems  to  be  conceded  K.  J.  Homick  was  the 
active  partner  and  alone  conducted  the  business.  In  May, 
1893,  they  were  heavily  indebted  and  made  an  assignment 
for  the  benefit  of  creditors,  pursuant  to  the  statute,  and  the 
County  Court  took  jurisdiction  thereof.  Afterward,  on 
May  29,  1893,  E.  J.  Hornick  &  Co.  entered  into  an  agree- 
ment with  their  creditors,  that  each  creditor  should  retain 
or  be  given  a  note  of  the  firm,  but  should  take  no  steps  to 
collect  it  for  three  years;  that  the  creditors  should  select 
trustees;  that  J.  E.  Hornick  should  convey  all  his  real  estate 
except  his  residence  to  said  trustees,  for  sale  and  division 
among  the  creditors;  that  all  outstanding  notes  and  accounts 
of  the  firm  should  be  assigned  to  said  trustees,  and  the  pro- 
ceeds, together  with  all  cash  on  hand  except  $1,500,  should 
be  divided  among  the  creditors;  that  the  assignment  pro- 
ceedings should  be  discontinued,  and  the  business  of  E.  J. 
Hornick  &  Co.  continued  as  before  (that  is,  by  E.  J.  Hor- 
nick), but  on  a  cash  oasis,  and  when  net  profits  were  realized 
beyond  the  immediate  needs  of  the  business  they  should  be 
turned  over  to  the  trustees  for  distribution  among  the  cred- 
itors, and  the  trustees  were  to  have  access  to  the  books  of 
the  business,  and  to  show  its  condition,  etc.  This  composi- 
tion agreement  was  signed  by  the  individual  members  of 
the  firm  and  also  in  the  firm  name,  and  also  by  ninety-six 
creditors.  A  meeting  of  the  creditors  was  held  and  they 
selected  the  appellees  as  their  trustees.  The  firm  then  exe- 
cuted a  conveyance  of  their  choses  in  action  and  book 
accounts  to  said  trustees,  specifying  in  said  instrument  the 
details  of  the  trust  with  great  precision,  and  requiring  the 
trustees  to  turn  everything  into  money,  pay  the  expenses 
of  the  trust,  pay  and  discharge  all  lawful  debts  owing  by 
said  firm  May  29,  1893,  and  to  render  the  overplus,  if  any. 
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to  the  firm.  There  were  many  other  provisions  in  said 
instrument,  and  among  them  the  following :  ^*  It  is  further 
agreed  by  and  between  the  parties  hereto,  that  the  said  par- 
ties of  the  second  part  shall  have  the  right  at  ail  reasonable 
times,  of  access  to  the  books  of  said  B.  J.  Homick  &  Co., 
together  with  the  right  to  examine  into  the  manner  in 
which  said  Homick  &  Co.  may  conduct  its  said  business, 
and  in  case  said  parties  of  the  first  part  shall  willfully  and 
negligently  conduct  said  business  so  that  the  assets  thereof 
are  likely  to  be  squandered,  then  said  parties  of  the  second 
part  shall  have  the  right  to  assume  control  and  d,^rection  of 
the  said  business.  In  case  of  the  death  of  the  said  R.  J.'Hor- 
nick  prior  to  the  execution  of  the  trust  herein,  said  parties 
of  the  second  part  shall  have  the  right  to  conduct  said  bus- 
iness, or  sell  the  assets  of  said  business  for  the  benefit  of  said 
creditors."  The  contract  also  required  the  trustees  to  give 
bond  in  the  sum  of  $20,000,  for  the  faithful  performance  of 
the  trust.  Richard  J.  Hornick  conveyed  his  real  estate  to 
said  trustees  pursuant  to  said  agreement.  At  the  time  this 
agreement  was  made,  the  indebtedness  of  the  firm  was  about 
$63,000.  At  the  time  of  the  hearing  in  the  Circuit  Court, 
over  $50,000  had  been  paid  upon  said  debts  under  said  agree- 
ment. After  the  making  of  said  agreement,  and  the  trans- 
fers to  said  trustees,  R.  J.  Hornick  conducted  the  business 
under  said  contract,  but  not  on  a  strictly  cash  basis.  He 
occasionally  bought  and  sold  on  credit. 

At  one  time  the  stock  of  goods  in  his  hands  was  destroyed 
by  fire.  He  used  the  insurance  money  to  buy  another  stock. 
R.  J.  Homick  died  June  16, 1896.  A  few  minutes  before 
or  after  his  death  the  trustees  took  possession  of  said  store 
and  stock  of  goods,  pursuant  to  the  provision  of  said  con- 
tract above  set  out.  Ten  days  later  they  sold  said  stock  of 
goods  to  Frank  K.  Hook  for  $6,325.23,  and  took  the  note 
in  question  therefor.  At  the  trial  in  the  Circuit  Court  it 
was  conceded  they  sold  for  an  advantageous  price,  and  that 
the  note  was  good. 

It  is  obvious  this  arrangement  was  in  all  respects  valid 
and  binding  between  these  parties.    The  evidence  shows  the 
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plan  was  devised  by  R.  J.  Hornick  to  prevent  his  estate 
being  squandered  in  assignment  proceedings  without  dis- 
charging his  debts.  The  contract  was  beneficial  to  him. 
The  ninety-six  creditors  signing  the  agreement  bound  them- 
selves not  only  to  dismiss  the  assignment  proceedings,  but 
also  not  to  sue  his  firm  for  the  debts  it  owed  them  for  three 
years.  He  could  not  avoid  the  transaction  nor  assert  its 
invalidity.  We  understand  it  to  be  the  settled  law  of  this 
State  that  an  administrator  takes  the  estate  as  he  finds  it, 
cum  onere;  that  he  stands  in  the  shoes  of  the  deceased,  and 
that  whatever  would  bind  the  property  in  the  hands  of  the 
deceased  binds  it  in  the  hands  of  the  administrator.  Some 
States  have  statutes  authorizing  the  administrator  to  attack 
the  acts  of  the  decedent  as  fraudulent.  In  other  States  the 
courts  hold  the  administrator  represents  the  creditors  and 
may  assert  their  rights,  and  so  may  assail  a  transaction  for 
fraud  of  his  decedent.  But  in  many  other  States,  and 
among  them  Illinois,  the  administrator  is  not  permitted  to 
assail  or  impeach  the  acts  of  his  intestate.  1  Woerner's 
American  Law  of  Administration,  Section  296.  Most  of  the 
cases  in  Illinois  relate  to  real  estate,  but  the  principle  laid 
down  is  broad  and  general,  and  applicable  to  personalty. 
Thus  in  Choteau  v.  Jones,  11  111.  300,  the  court  said :  "The 
former"  (the  heirs)  "could  take  no  greater  estate  than  their 
ancestor  had;  the  latter"  (the  administrator)  "could  as- 
sert no  greater  right  than  his  intestate  could  have  done. 
An  administrator  is  not  the  agent  or  trustee  of  the  creditors 
for  the  purpose  of  avoiding  a  voluntary  conveyance.  He  is 
the  representative  of  the  intestate,  and  succeeds  to  his  right 
and  interests.  He  stands  in  his  place  and  is  bound  by  his 
acts." 

In  Alexander  v.  Tams,  13  111.  321,  this  language  was  used 
by  the  court:  "The  record  shows  that  Wilbourn"  (the 
intestate)  "  repeatedly  declared  that  he  paid  nothing  on  the 
land  "  (which  declaration  was  in  fact  untrue);  "  but  that  all 
was  paid  by  Alexander.  These  declarations  would  have 
prevented  him  from  recovering  back  the  money  he  advanced, 
and  they  are  equally  binding  on  his  administrator."    In 
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White  V.  Russell,  79  111.  155,  a  member  of  an  insolvent  firm 
withdrew  money  from  the  firm,  and  for  the  purpose  of  plac 
ing  it  beyond  the  reach  of  the  creditors,  bought  a  lot  with 
said  money  and  had  it  conveyed  to  his  wife.  After  his 
death  the  creditors  sought  to  reach  it,  and  it  was  urged  that 
was  the  province  of  the  administrator.  The  reply  of  the 
court  was:  "  Where  a  debtor  in  his  lifetime  makes  fraudu- 
lent conveyances  to  hinder  or  delay  his  creditors,  such 
conveyance,  though  void  as  to  creditors,  is  binding  on  his 
heirs  and  representatives.  Neither  his  heirs,  executors  or 
administrators,  can  maintain  a  bill  to  set  aside  the  convey- 
ance, as  it  is  binding  on  them."  Beebe  v.  Saulter,  87  III.  518. 
In  Sumner  v.  McKee,  89  111.  127,  speaking  of  a  mortgage 
on  chattel  property  which  was  void  as  to  third  persons,  the 
court  said  that  the  widow,  heirs  and  administratrix  "stand 
in  the  shoes  of  the  deceased,  and  are  his  representatives, 
and  concluded  by  all  lawful  acts  and  contracts  he  may  have 
entered  into  or  performed."  In  Hardin  v.  Osborne,  94  111. 
571,  the  court  said  that  the  executor  holds  the  property  sub- 
ject to  all  liens,  claims  or  equities,  precisely  as  did  the 
testator.  The  law  vests  the  title  to  personalty  for  the  ben- 
efit of  creditors  in  an  administrator,  and  yet  he  only  takes 
it  as  it  was  held  by  the  intestate."  So  in  Griffin  v.  Wertz, 
2  111.  App.  487,  it  was  said :  *'  The  administrator  takes  the 
personal  property  of  the  deceased  as  his  representative  and 
acquires  no  better  right  than  he  had."  In  Eads  v.  Mason, 
16  111.  App.  545,  this  court  had  before  it  an  appeal  brought 
by  certain  creditors  of  a  deceased  debtor,  who,  while  insolv- 
ent, had  given  certain  bank  stock  to  his  wife.  We  there 
said :  "  If  the  gift  of  this  bank  stock  was  fraudulent  as  to 
pre-existing  creditors  they  alone  can  reach  it.  An  adminis- 
trator can  not  avoid  a  voluntary  deed  of  his  intestate,  nor 
can  he  take  advantage  of  a  fraudulent  conveyance  made  by 
his  intestate."  In  Ellis  v.  Petty,  51  111.  App.  636,  where  it 
was  claimed  property  had  been  placed  in  the  hands  of  the 
appellee  by  her  husband  for  the  purpose  of  avoiding  the 
payment  of  his  debts,  the  court  said :  **  The  transfer  might 
be  impeached  by  the  creditors  if  it  was  a  fraud  upon  them, 
but  it  could  not  be  by  the  administrator." 
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If  further  reason  were  needed  why  the  administrator 
should  not  be  permitted  to  have  the  relief  here  sought,  it 
will  readily  occur,  upon  reflecting  what  creditors  could  be 
beard  to  assail  this  composition  agreement  as  fraudulent. 
The  transaction  clearly  was  not  fraudulent  as  to  pre-existing 
creditors  who  were  parties  to  the  arrangement.  The  evi- 
dence shows  claims  to  the  amount  of  about  $13,000  have 
been  allowed  by  the  Probate  Court  against  the  estate  of 
B.  J.  Hornick,  deceased.  Among  them  is  at  least  one  who 
was  a  creditor  before  the  composition  agreement  was  made. 
As  petitioner  did  not  show  his  name,  and  has  not  set  out  in 
the  certificate  of  evidence  the  ninety-six  names  signed  to 
the  composition  agreement,  we  assume  this  creditor  signed 
it.  If  the  administrator  succeeds  in  reaching  this  note  in 
the  hands  of  the  trastees,  this  claimant  will  receive  his  share 
of  the  note  divided  pro  rata  among  claims  amounting  to 
$13,000,  instead  of  his  share  divided  pro  rata  among  claims 
amounting  to  $63,000  principal,  as  he  agreed,  and  that  on 
the  ground  that  the  transaction  was  fraudulent,  notwith- 
standing he  was  a  party  to  the  transaction  and  has  received 
dividends  thereunder  to  the  amount  of  eighty  per  cent. 
Again,  the  transaction  could  only  be  assailed  as  fraudulent 
by  subsequent  creditors  who  were  deceived  by  the  appear- 
ances into  supposing  that  R.  J.  Hornick  individually  owned 
the  property  in  his  charge,  and  who  extended  credit  to  him 
on  the  faith  of  such  appearances.  It  will  hardly  be  claimed 
this  arrangement  could  be  fraudulent  as  to  subsequent  cred- 
itors who  dealt  with  R.  J.  Hornick  and  extended  him  credit 
with  a  full  knowledge  of  all  the  facts.  The  claimant,  who 
sought  to  be  appellant  here,  represents  only  a  few  hundred 
dollars  out  of  the  $13,000  of  claims  tiled.  There  is  no  proof 
in  this  record  a  single  subsequent  creditor  was  deceived,  but 
if  some  were,  others  may  not  have  been.  Even  if  the 
claimant  who  sought  to  appeal  has  some  title  to  avoid  the 
transaction,  it  does  not  appear  that  the  other  claimants  who 
havendt  intervened,  and  who  hold  over  $12,000  of  the  claims 
against  the  estate,  have  any  right  whatever  to  attack  it. 
To  turn  this  note  over  to  the  administrator  would  be  to  set 
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the  transaction  aside,  not  only  for  the  benefit  of  such  cred- 
itors, if  any,  as  were  deceived  and  defrauded,  but  also  for 
the  benefit  of  the  creditors  who  may  have  dealt  with 
Hornick  with  a  full  knowledge  of  all  the  facts,  and  also  for 
the  benefit  of  the  claimant  who  was  a  creditor  prior  to  this 
transaction,  and  a  participant  therein.  Obviously,  the 
deceived  creditors,  if  any,  are  the  only  ones  to  whom  relief 
can  be  granted,  and  not  the  administrator,  who  must  make 
pro  rata  division  of  all  he  receives  among  all  creditors  hav- 
ing claims  allowed,  even  if  they  were  neither  deceived  nor 
defrauded. 

The  fourth  assignment  of  error  is :  "  The  court  erred  in 
rendering  judgment  against  appellants  for  costs."  The  judg- 
ment was,  '*  that  said  appellants  pay  the  costs  of  this  pro- 
ceeding." As  above  stated,  the  administrator  did  not  appeal 
from  the  Probate  Court  to  the  Circuit  Court.  The  judg- 
ment is  not  in  terms  against  the  administrator,  and  we  are 
satisfied  it  was  not  intended  to  be  against  him,  but  against 
the  claimants  who  had  attempted  to  appeal  from  the  Pro- 
bate Court  in  his  name.  As  the  judgment  is  not  against 
the  administrator,  the  error  is  not  well  assigned.  Whether 
the  Circuit  Court  had  such  jurisdiction  of  said  claimants  as 
to  enable  it  to  render  a  valid  judgment  against  them  for 
the  costs,  is  a  question  which  does  not  concern  the  adminis- 
trator, who  alone  assigns  error  on  this  record.  Judgment 
affirmed. 


George  Ingram  r.  Samuel  B.  Ingram. 

1.  MoRTOAaBS— «Sa2e«  Svbjeet  to  ^Liability  of  Orantee.— When  a 
grantee  in  a  deed  conveying  lands,  upon  which  there  is  a  mortgage 
securing  a  debt,  assumes  and  agrees  to  pay  the  debt  as  a  part  of  the  con*> 
sideration  for  which  the  lands  are  conveyed  to  him,  he  thereby  becomes 
personally  liable  to  the  mortgagee  and  may  be  sued  by  him,  and  may 
also  be  held  responsible  for  any  deficiency  upon  a  foreclosure  of  the 
mortgage  and  sale  of  the  premises. 

2.  SAXE^ScUei  Subject  to^Rights  of  Mortgagor  Where  Land  is 
Reconveyed  to  Him  by  Warranty  Deed, — ^A  sold  certain  land  to  B,  who 
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assumed  and  agreed  to  pay  a  mortgage  thereon.  At  a  later  date,  B 
deeded  the  same  land  to  A  by  a  warranty  deed.  After  B*s  death,  the 
mortgage  remaining  unpaid,  A  filed  a  petition  in  tlie  County  Court 
against  B's  administrator  and  heirs,  asking  for  an  order  for  its  pay- 
ment. Held,  chat  B*s  estate  was  liable  for  the  amount  of  the  mortgage 
and  that  payment  thereof  by  A  was  not  necessary  to  entitle  him  to  pro- 
ceed against  the  estate  to  ^force  its  collection. 

8.  Evidence— jBajptonatory  of  a  Written  Instrument.— The  oral  testi- 
mony heard  on  the  trial  of  this  case  leads  to  no  different  conclusion 
tlian  that  to  be  drawn  from  the  papers,  but  is  merely  explanatory,  and 
this  court  see  no  impropriety  in  its  consideration  by  the  trial  court 

Petition,  in  probate.  Appeal  from  the  Circuit  Court  of  La  Salle 
County;  the  Hon.  Charles  Blanchard,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  September 
20,  1897. 

H.  Mayo,  attorney  for  appellant. 

When  Seth  Ingram,  upon  February  3, 1894,  by  virtue  of 
receiving  the  deed  of  Samuel  R.  Ingram,  and  executing  the 
contract  to  him,  of  even  date  therewith,  assumed  the  Hodge 
mortgage,  he  became,  as  between  himself  and  Samuel 
Ingram,  the  principal  debtor  as  to  the  mortgage  debt,  and 
Samuel  Ingram  became  surety;  and  therefore  Samuel  can 
not  now,  in  any  event,  compel  thi  estate  to  relieve  him 
from  the  payment  of  this  mortgage  until  he  has  paid  it  off 
himself. 

That  the  relation  of  principal  and  surety  arises  in  cases 
of  this  nature,  see  Jones  on  Mortgages,  Vol.  I,  Sec.  741; 
Dean  v.  Walker,  107  111.  540;  Flagg  v.  Geltmacher,  98  111. 
293;  Kinney  v.  Wells,  59  111.  App.  271;  Am.  &  Eng.  Ency. 
Law,  Vol.  15,  837;  Union  Mut.  Life  Ins.  Co.  v.  Hanford, 
143  TJ.  S.  187.  The  rule  in  this  State  is  that "  a  surety  has 
no  cause  of  action  over  against  the  principal  until  he  has 
paid  the  debt."  Shepard  v.  Ogden,  2  Scam.  257;  Bonham 
V.  Galloway,  13  111.  68;  Stevens  v.  Hurlburt,  25  III.  App.  124. 

The  Supreme  Court  has  repeatedly  laid  down  the  rule, 
that  where  a  grantee  sues  his  grantor  for  a  breach  of  a 
covenant  against  incumbrances,  ^'  the  grantee  can  recover 
only  such  damages  as  he  has  sustained,  and  if  he  has  not 
been  disturbed,  or  has  paid  nothing  to  remove  incumbrances, 
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he  can  recover  only  nominal  damages."  Willets  v.  Bur- 
gess, 34  111.  494;  McCord  v.  Massey,  61  111.  App.  186. 

The  obligation,  then,  which  Seth  Ingram  took  upon  him- 
self when  he  assumed  the  mortgage  debt,  by  the  deed 
and  contract  of  February  3,  1894,  and  which  obligation 
remained  unimpaired  until  November  30, 1894,  waa  substan- 
tially this :  Seth  Ingram  became  the  principal  debtor,  as 
to  this  debt  upon  tlie  land,  and  Samuel  became  surety  for 
the  payment  of  the  debt.  Hodge  could  still  maintain  an 
action,  provided  the  debt  fell  due,  against  Samuel  and 
recover  the  amount  of  the  debt  from  him,  and  in  such  a 
case  Samuel  would  have  had  the  right  to  be  subrogated  to 
the  rights  of  Hodge  as  against  the  land.  But  Samuel  could 
in  no  event  have  a  right  of  action  against  Seth  until  he  had 
himself  paid  the  debt. 

In  support  of  this  position  we  cite  the  following  author- 
ities: Halsey  v.  Reed,  9  Paige  (N.  Y.),  446;  Wright  v. 
Butler,  6  Wend.  (N.  Y.)  234;  Cumberland  v.  Codrington,  3 
Johns.  Ch.  (N.  Y.)  229;  Ayers  v.  Dixon,  78  N.  Y.  318. 

It  has  been  held  in  this  State,  where  a  question  similar  to 
the  one  here  involved  arose  between  the  heirs  and  personal 
representatives  of  a  deceased  person,  that  when  a  man  pur- 
chases, or  has  devised  to  him,  land  with  an  incumbrance  on 
it,  he  becomes  a  debtor  only  with  respect  to  the  land,  and 
if  he  promises  to  pay  it,  it  is  a  promise  rather  on  account 
of  the  land,  which  continues,  notwithstanding,  to  be  the 
primary  fund;  and  the  same  equity  which,  in  other  cases, 
makes  the  personal  estate  contribute  to  ease  the  land,  as 
between  the  real  and  personal  representatives,  will  here 
make  the  land  relieve  the  personal  estate.  Sutherland  v. 
Harrison,  86  111.  366;  Duke  of  Cumberland  v.  Codrington, 
3  Johns.  Ch.  (N.  Y.)  229  and  notes;  Mount  v.  Van  Ness,  33 
N.  J.  Eq.  262;  Crowell  v.  Hospital  of  St.  Barnabas,  27  N. 
J.  Eq.  650;  Halsey  v.  Reed,  9  Paige  (N.  Y.),  446. 

Snow  &  Hinebaugh,  attorneys  for  appellee. 
There  is  no  reason  why  an  agreement  may  not  be  made 
which  shall  bind  the  party  so  contracting,  to  pay  the  debt 
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which  another  owes,  and  thus  relieve  him  or  his  estate  from 
it,  and  if  the  promise  thus  made  is  not  kept,  why  the  prom- 
isee should  not  recover  a  sum  sufficient  to  enable  him  to  do 
so.  Furnas  v.  Durgin,  119  Mass.  500;  Wilson  v.  StillwelK 
9  Ohio  St.  467;  Stout  v.  Folger,  34  Iowa,  74;  Lethbridge  et 
al.  V.  Mytton,  2  Barn  &  Ad.  772;  Penny  v.  Foy,  8  Barn.  & 
Cress.  11. 

Mb.  Justiob  Dibell  delivered  the  opinion  of  the  Court. 

Seth  Ingram  died  testate  June  12,  1895,  leaving  a  num- 
ber of  children,  among  whom  are  appellant  and  appellee. 
This  suit  originated  in  the  Probate  Court  of  La  Salle  County 
by  the  filing  of  a  petition  by  said  Samuel  B.  Ingram  in  the 
estate  of  said  Seth  Ingram,  deceased,  asking  that  the  exec- 
utors be  ordered  to  pay  two  certain  mortgage  debts,  which 
it  was  alleged  deceased  in  his  lifetime  had  assumed  and 
agreed  to  pay,  and  to  refund  to  petitioner  certain  interest 
he  had  paid  thereon.  All  parties  in  interest,  including  the 
holders  of  said  mortgage  debts,  were  made  defendants  to 
the  proceeding  and  were  duly  summoned,  and  George 
Ingram  and  others  answered.  There  was  a  hearing  and  an 
order  directing  said  executor  to  pay  one  of  said  mortgages, 
and  to  refund  to  petitioner  interest  paid  by  him  thereon, 
and  disallowing  the  prayer  of  the  petition  as  to  the  other 
mortgage.  George  Ingram  appealed  to  the  Circuit  Court, 
where  there  was  another  hearing  and  a  like  order,  from 
which  he  appeals  to  this  court.  No  cross-errors  are 
assigned,  and  as  the  mortgage  disallowed  had  no  important 
connection  with  the  transaction  hereinafter  set  forth,  it 
will  not  be  further  mentioned. 

The  facts  are  not  disputed  and  are  as  follows :  On  and 
prior  to  February  3,  1894,  Samuel  R.  Ingram  owned  a  farm 
pf  one  hundred  and  seven  acres,  being  those  parts  of  the 
southwest  quarter  of  section  6,  and  of  the  northwest  quar- 
ter of  section  7,  which  lie  west  of  the  Illinois  Central  Rail- 
road in  Groveland  township.  La  Salle  county,  Illinois.  Upon 
said  lands  was  an  unpaid  mortgage,  executed  by  Samuel  and 
his  wife  to  Lewis  J.  Hodge,  of  Wenona,  111.,  given  in  March, 
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1S92,  securing  a  note  of  Samnel  for  the  principal  sum  of 
$G,000,  with  interest  at  seven  per  cent  per  annum,  payable 
live  years  from  date,  and  on  which  note  the  interest  for  1893 
had  not  been  paid.  Samuel  was  also  owing  his  father, 
Seth,  a  note,  dated  October  22,  1892,  due  one  year  after 
date,  for  the  principal  sum  of  $3,500,  with  interest  at  six 
per  cent  per  annum.  Whether  there  was  any  interest  due 
and  unpaid  on  this  note  does  not  appear.  On  February  3, 
1894,  Samuel  sold  and  conveyed  said  farm  to  his  father  by 
warranty  deed  for  the  sum  of  $10,700,  which  consideration 
was  made  up  of  the  Hodge  note,  principal  and  back  interest 
for  1893,  all  of  which  the  father  assumed  and  agreed  to 
pay,  and  for  the  balance  the  father  agreed  to  turn  over  all 
notes  and  accounts  he  had  against  Samuel.  The  deed  from 
Samuel  contained  this  provision :  ^'  This  deed  is  made  sub- 
ject to  a  certain  mortgage,  dated  in  1892,  wherein  Lewis  J. 
Hodge  is  mortgagee,  for  the  sum  of  $6,000,  at  seven  per 
cent  interest,  said  sum  being  due  in  five  years  after  date, 
and  being  part  of  said  consideration."  The  parties  also  at 
the  same  time  signed  a  separate  written  agreement,  wherein 
they  recited  that  Samuel  had  sold  to  Seth  one  hundred  and 
seven  acres,  more  or  less,  for  $100  per  acre;  that  Seth  was 
to  assume  the  mortgage  of  $6,000,  given  to  L.  J.  Hodge,  of 
Wenona,  Illinois,  and  that  for  the  remainder  of  said  pay- 
ment, Seth  was  to  turn  over  all  notes  and  accounts  he  had 
against  Samuel,  in  full  to  date.  The  agreement  then 
described  the  land,  and  Seth  therein  further  agreed  to  pay 
the  interest  on  the  $6,000  mortgage  for  1893.  The  princi- 
pal sums  of  said  assumed  mortgage  and  surrendered  note 
amounted  to  $9,500.  The  back  interest  on  said  notes 
would  nearly  bring  the  total  up  to  the  $10,700  called  for 
by  the  deed,  and  the  written  agreement  implies  there  were 
other  notes  and  accounts  held  by  the  father  against  Samuel, 
which  were  to  complete  the  consideration  for  the  deed. 
On  the  same  day  Seth  gave  Samuel  another  paper,  bearing 
that  date  and  signed  by  Seth,  the  body  of  which  reads  as 
follows :  "  This  is  to  certify  that  I  have  received  of  Samuel 
B.  Ingram  all  moneys  and  accounts  in  full  to  date."     On 
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the  same  day  Seth  and  his  son,  Samuel,  also  executed  another 
written  instrument,  by  which  Seth  leased  said  lands  to 
Samuel  for  five  years,  beginning  March  1, 1894,  and  ending 
March  1,  1899.  As  rent,  Samuel  agreed  to  deliver  two- 
fifths  of  the  corn  and  oats,  and  also  to  pay  $50  a  year  for  the 
grass  land,  orchard,  garden  and  building.  No  proof  was 
introduced  that  in  any  way  attacked  these  transactions.  The 
consideration  was  adequate;  both  parties  were  competent 
to  transact  the  business,  and  great  pains  was  taken  to  have 
the  papers  fully  express  their  agreements.  By  those 
papers  Samuel  parted  with  his  land,  and  then  leased  it  from 
his  father  for  five  years  for  an  adequate  rent.  In  return 
for  his  land  his  debts  to  his  father  were  canceled,  and  pro- 
vision was  made  that  his  father  should  pay  the  $6,000 
Hodge  note  and  mortgage,  with  the  back  interest  overdue 
thereon. 

The  law  is  well  settled  in  this  State  that  where  a  grantee 
in  a  deed  conveying  lands  upon  which  there  is  a  mortgage 
secnring  a  debt,  assumes  and  agrees  to  pay  said  debt  as  a 
part  of  the  consideration  for  which  the  lands  are  conveyed 
to  him,  he  thereby  becomes  personally  liable  to  the  mort- 
gagee for  the  payment  of  said  debt,  and  may  be  sued  at 
law  for  said  debt  by  the  mortgagee,  and  may  also  be  held 
responsible  for  any  deficiency  upon  a  foreclosure  of  the 
mortgage  and  sale  of  the  premises.  Dean  v.  Walker,  107 
III.  540;  Daub  v.  Englebach,  109  111.  267;  Bay  v.  WiUiams, 
112  111.  91;  Schmidt  v.  Glade,  126  111.  485;  Fish  v.  Glover, 
154  HI.  86;  Hume  v.  Brower,  25  III.  App.  130;  Way  v.  Roth, 
58  111.  App.  198.  Upon  the  completion  of  said  transactions 
of  February  3,  1894,  Seth  Ingram  became  personally  liable 
to  Hodge  to  pay  him  at  once  the  back  interest,  and  to  pay 
him  the  future  installments  of  interest  and  the  principal  debt 
as  each  should  become  due.  This  did  not  interfere  with 
Samuel  Ingram's  liability  to  Hodge.  Hodge  thereafter  had 
the  right  to  hold  both  Samuel  and  Seth  liable  to  him  as 
principal  debtors;  but  as  between  Seth  and  Samuel,  Seth 
became  the  principal  debtor,  and  Samuel  a  surety,  and  as 
between  them  the  mortgaged  property  became  the  primary 
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fand.  If  in  this  state  of  the  case  Seth  had  died,  Hodge 
could  have  secured  the  allowance  of  the  claim  against 
Seth's  estate:  he  could  have  sued  Samuel  at  law  and  col- 
lected  from  him;  he  could  have  foreclosed  the  mortgage  and 
had  a  deficiency  decree  against  Samuel  and  also  a  deficiency 
decree  against  the  executor  to  be  paid  in  due  course  of 
administration.  If  Samuel  had  paid  all  or  any  part  of  the 
debt,  either  voluntarily  or  by  compulsion,  he  could  have  filed 
a  claim  therefor  against  his  father's  estate  and  secured  its 
allowance.  In  no  way  could  Samuel  have  been  compelled 
to  relieve  the  estate  of  his  father  from  the  final  payment  of 
the  debt.  It  was  only  in  the  event  that  the  land  mortgaged 
and  his  father's  other  estate  should  prove  inadequate  to  pay 
the  debt,  that  any  final  loss  could  fall  upon  Samuel  because 
of  said  mortgage  debt. 

But  before  Seth's  death  another  transaction  occurred 
between  them.  By  a  warranty  deed  dated  and  acknowl- 
edged November  30,  1894,  and  duly  filed  for  record,  Seth 
Ingram  conveyed  to  his  son,  Samuel,  this  one  hundred  and 
seven  acres  in  La  Salle  county,  and  eighty  acres  in  Marshall 
county,  for  the  expressed  consideration  of  one  dollar,  said 
grantor  therein  reserving  to  himself  the  coal  underlying  said 
real  estate,  and  the  right  to  mine  and  remove  the  same,  and 
reserving  to  himself  and  to  his  estate  in  case  of  his  death 
the  possession  of  said  real  estate  for  the  period  of  five  years 
from  the  date  of  said  deed,  and  so  long  thereafter  as  said 
Seth  should  live.  Nothing  in  the  evidence  assails  the  valid- 
ity of  this  instrument.  Did  it  effect  any  change  in  the 
rights  of  the  parties  as  fixed  by  the  previous  transactions  ? 
It  contained  no  intimation  that  the  conveyance  was  subject 
to  the  Hodge  mortgage,  or  that  Samuel  was  to  pay  it.  On 
the  contrary,  by  the  use  of  a  statutory  deed,  Seth  covenanted 
with  Samuel  that  he  was  lawfully  seized  of  an  indefeasible 
estate  in  said  premises  in  fee  simple,  and  that  they  were  then 
free  from  all  incumbrances.  R.  S.,  1874,  C.  30,  Sec.  9.  By 
this  instrument  he  again  bound  himself  to  pay  the  Hodge 
mortgage  resting  upon  said  La  Salle  county  lands.  The  only 
change  that  we  conceive  this  last  deed  made  in  the  relations  of 
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the  parties,  is  that  from  the  time  of  the  delivery  thereof  the 
mortgaged  property  was  no  longer,  as  between  Samuel  and 
Seth,  the  primary  fund.  Hodge  could  still  proceed  against 
both  Samuel  and  the  land,  but  Seth  had  no  further  right  to 
have  the  debt  paid  out  of  the  land.  As  between  Samuel  and 
Seth  the  latter  was  required  by  the  covenant  in  the  last 
deed  to  keep  the  land  free  from  prior  incumbrances. 

We  have  thus  far  considered  the  case  only  in  the  light  of 
the  instruments  which  passed  between  the  parties.  But 
there  is  oral  evidence  in  the  record  explaining  the  last  deed. 
Seth  Ingram,  at  the  same  time  he  had  that  deed  prepared, 
also  had  several  other  deeds  drawn  running  to  other  of  his 
children  and  grandchildren,  conveying  to  them  other  real 
estate,  and  with  the  like  reservation  of  possession  to  him- 
self and  to  his  estate.  He  employed  for  this  purpose  a 
competent  solicitor,  and  explained  to  him  quite  fully  what 
be  was  doing  and  the  motives  which  prompted  him.  He 
did  not  convey  all  his  real  estate  to  his  children  and  his 
grandchildren,  but  reserved  what  he  considered  sufficient 
to  pay  all  his  debts,  and  he  enumerated  his  debts  to  his 
solicitor,  and  described  this  $6,000  mortgage  as  one  of 
the  debts  which  he  had  to  pay,  and  for  the  payment  of 
which  he  considered  the  property  he  still  retained  was  amply 
sufficient.  The  solicitor  in  question  had  previously  drawn 
Seth  Ingram's  will,  and  at  the  making  of  these  deeds,  Seth 
explained  to  him  that  he  had  been  induced  to  make  these 
deeds  to  his  children  and  grandchildren,  by  the  fact  that 
some  of  his  children  were  threatening  to  fight  his  will,  and 
had  said  the  old  man  was  not  competent  to  do  business,  and 
he  said  that  he  had  decided  to  show  them  that  he  was  com- 
petent by  making  such  a  disposition  of  his  property  by 
deed  as  he  chose.  This  oral  evidence  was  objected  to  by 
appellant,  and  no  ruling  was  made  by  the  court  below  upon 
its  competency.  As  the  oral  testimony  leads  to  no  different 
conclusion  from  that  to  be  drawn  from  the  papers,  but  is 
merely  explanatory,  we  see  no  impropriety  in  its  considera- 
tion by  the  court.  The  opinion,  however,  of  the  trial  judge 
printed  in  appellee's  brief,  shows  that  he  did  not  treat  the 
oral  testimony  as  competent. 
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By  an  amendment  to  his  petition  in  the  Probate  Court, 
appellee  charged  that  the  executor  of  the  estate  of  Seth 
Ingram  refused  to  pay  the  annual  interest  on  said  $6,000 
mortgage,  and  that  on  March  19,  1896,  appellee  paid  the 
same  in  the  sum  of  $4r20.  This  allegation  was  proved. 
Under  the  principles  above  stated  this  gave  appellee  a  clear 
right  to  an  order  for  the  pa\'ment  to  him  of  the  $420, 
as  a  seventh  class  .claim,  and  such  order  was  entered.  The 
remaining  question  is  whether  he  was  entitled  to  the  further 
order  for  the  payment  of  the  principal  and  future  interest 
by  the  executor  without  having  himself  paid  the  debt.  It 
is  clear  that  if  he  had  paid  off  this  mortgage,  he  could  have 
compelled  the  allowance  of  the  debt  in  his  favor.  But 
Hodge  was  not  bound  to  incur  the  expense  of  proving  the 
debt  as  a  cla^m  against  the  estate.  He  had  a  right  to 
look  to  Samuel  and  to  the  land,  and  mav  have  considered 
that  security  sufficient  for  his  purposes.  If,  however,  the 
claim  was  not  in  some  way  exhibited  to  the  Probate  Court 
within  two  years  from  the  granting  of  letters  testamentary, 
as  provided  by  sections  60,  61  and  70  of  the  administra- 
tion act,  Samuel  would  be  left  to  pay  the  debt,  or  to  suffer 
his  land  to  be  sold  for  its  payment,  without  recourse  against 
his  father's  inventoried  estate.  Courts,  when  acting  under 
equitable  rules,  as  here,  do  not  usually  require  unnecessary 
acts.  If  Samuel  had  paid  this  debt  and  then  filed  his  claim 
therefor  against  the  estate,  that  step,  while  perhaps  seri- 
ously embarrassing  him,  would  not  have  benefited  the 
estate.  Its  liability  would  not  thereby  be  increased  or 
diminished.  It  could  make  no  difference  to  the  estate 
whether  the  claim  was  filed  in  the  name  of  Hodge  or  Samuel 
R.  Ingram.  By  the  course  appellee  pursued  he  brought 
Hodge  and  the  executor  and  all  the  heirs  before  the  court, 
and  there  obtained  an  adjudication  binding  upon  them  all, 
that  the  estate  must  pay  this  debt  in  due  course  of  admin- 
istration as  a  seventh  class  claim  to  Hodge,  or  to  himself  if 
he  first  paid  it.  We  think  app3llee  had  a  right  to  pursue 
this  course,  and  thereby  to  cause  the  claim  to  be  exhibited 
to  the  court,  and  the  liability  of  the  estate  to  be  fixed  before 
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the  end  of  the  two  years.  Equitable  results  were  reached, 
and  such  considerations  prevail  in  the  administration  of 
estates.  The  judgment  of  the  Circuit  Court  will  therefore 
be  affirmed. 


Minneapolis  Tlireshing  Machine  Go.  t«  George  Higgins. 

1.  Sales — A  Contract  of  Sale  Construed  Not  to  Warrant  Goods  Sold 
to  be  Merdiantable, — A  contract  called  for  *•  one  hundred  cords  of  good 
83cond-growth  oak  wood,  dry,  to  be  delivered  in  Rockford  during  the 
month  of  October,  1805,  at  $4.50  per  cord.'*  In  a  suit  by  the  vendee  to 
recover  for  a  breach  of  the  contract,  the  court  discusses  the  circum- 
stances of  the  case,  and  holds  that  the  contract,  construed  in  the  light  cf 
the  acts  of  the  vendee's  agents,  did  not  mean  and  was  not  intended  to 
mean  that  the  wood  should  be  merchantable  in  Rockford. 

2.  Contracts— -4  Contract  Construed. — The  court  holds  that  the 
contract  mentioned  in  note  one  did  not  mean  that  the  vendor  was  to 
deliver  wood  worth  |4.50  per  cord,  but  that  wood  filling  the  description 
given  was  to  be  received  by  the  vendee  at  $4.50  per  cord,  as  payment 
upon  the  debt  in  said  contract  described. 

Assumpsit,  on  a  contract  of  sale.  Appeal  from  the  Circuit  Court  of 
Winnebago  County;  the  Hon.  J.  C.  Garver,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  September 
20,  1897. 

Fisher  &  North,  attorneys  for  appellant. 

la  the  sale  of  personal  property,  if  upon  arrival  at  the 
place  of  delivery  the  goods  are  found  to  be  unmerchantable, 
in  whole  or  in  part,  the  vendee  has  the  option  to  reject 
them,  or  receive  them  and  rely  upon  the  warranty.  English 
V.  Spokane  Com.  Co.,  57  Fed.  Rep.  456. 

The  goods  sold  must  conform  to  the  terms  of  the  war- 
ranty at  the  place  of  deliver3\  Sedgwick  on  Damages,  8th 
Ed.,  Sec.  771;  Bridge  v.  Wain,  1  Stark.  504;  Addison  on  Con- 
tracts, Vol.  i,  Sec.  240. 

The  goods  delivered  must  correspond  with  the  goods 
purchased  at  the  time  and  place  of  delivery.  Crabtree  v. 
Kile,  21  111.  185;  Story  oa  Sales,  Sec.  454. 

By  the  great  weight  of  authority  it  is  now  well  settled 
that  if  the  goods  upon  arrival  at  the  place  of  delivery  are 
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found  unmerchantable  in  whole  or  in  part,  the  vendee  has 
the  option  either  to  reject  them  or  receive  them  and  rely 
upon  the  warranty.  English  v.  Spokane  Com.  Co.,  57  Fed. 
Kep.  456;  2  Schouler,  Personal  Property,  Sees.  581-5S3;  2 
Benjamin  on  Sales,  Sec.  997  and  note  29;  2  Benjamin  on 
Sales,  Sees.  1353  to  1356;  Babcock  v.  Trice,  18  111.  420. 

In  cases  of  executory  contracts,  or  contracts  to  deliver  a 
specific  article,  if,  on  delivery,  they  prove  not  to  satisfy  the 
agreement,  the  plaintiff,  as  we  have  seen,  is  not  bound  to 
retain  the  articles,  but  he  may  return  them  within  a  reason- 
able time,  and,  if  paid  for,  recover  back  the  price  paid. 
Sedgwick  on  Damages,  8th  Ed.,  Sec.  759;  Diversy  v.  Kellogg, 
44  111.  119;  Clark  on  Contracts,  671;  Pope  v.  AUis,  115  D.  S. 
363;  5  Field's  Lawyers'  Briefs,  Sec.  347. 

Under  the  contract  declared  upon,  plaintiff  agreed  and 
W.VS  bound  to  deliver  wood  that  was  good  in  the  city  of 
Rockford,  and  wood  that  was  reasonably  merchantable. 
This  was  an  executory  contract.  Foos  et  al.  v.  Sabin,  84 
III.  564;  Babcock  v.  Trice,  18  111.  420;  Misner  v.  Granger,  4 
Gil.  69;  Fish  et  al.  v.  Roseberry,  22  111.  299;  Doane  et  al.  v. 
Dunham,  65  111.  516;  5  Field's  Lawyers'  Briefs,  Sec.  290. 

In  the  case  at  bar  the  proof  shows  that  the  defendant 
had  over  200  cords  of  wood  in  his  clearing. 

Knowing  that  he  contracted  to  deliver  good  wood  to  the 
plaintiff  in  the  city  of  Rockford,  he  could  easily  have  per- 
formed his  contract  by  throwing  out  and  retaining  for  his 
own  use,  or  other  disposal,  the  small  and  crooked  wood  and 
delivering  only  the  good  wood,  and  such  wood  as  was  rea- 
sonably merchantable  to  plaintiff  in  Rockford.  Here  was 
an  express  warranty  that  it  should  be  good  wood  in  the 
city  of  Rockford.  6  Wait's  Actions  and  Defenses,  555;  5 
Field's  Lawyers'  Briefs,  Sees.  287,  290  and  347. 

Frank  S.  Regan  and  A.  D.  Eablt,  attorneys  for  appellee. 

The  rule  most  conspicuous  and  wide  reaching  of  all  is  that 
a  writtdn  contract  shall  be  so  interpreted  as,  if  possible,  to 
cirry  out  what  the  parties  meant.  Bishop  on  Contracts,  Sec. 
380." 

It  is  a  question  for  the  jury  whether  the  thing  delivered 
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be  what  was  really  intended  by  both  parties  as  the  subject- 
matter  of  the  sale,  although  not  very  accurately  described. 
2  Benjamin  on  Sales  (4th  Ed.),  Sec.  927. 

Where  a  known,  described  and  defined  article  is  ordered 
by  a  manufacturer,  although  it  is  stated  to  be  required  by 
the  purchaser  for  a  particular  purpose,  still  if  the  known, 
defined  and  described  thing  be  actually  supplied,  there  is 
no  warranty  that  it  shall  answer  the  particular  purpose 
intended  by  the  buyer.  2  Benjamin  on  Sales  (4th  £d.),  Sec 
987. 

Mr.  Justice  Dibell  deuvered  the  opinion  of  the  Court. 

Appellant  sold  appellee  certain  farm  machinery  for  $1,900. 
There  was  a  written  contract,  of  which  two  copies  were 
executed,  one  for  each  party.  These  were  not  exactly  alike 
in  reference  to  the  matter  here  litigated.  During  the  trial 
the  parties  agreed  Exhibit  '^  D  "  should  be  treated  as  the 
contract.  It  showed  appellee,  in  payment  for  said  machin- 
ery, was  to  deliver  to  appellant  certain  securities  therein 
described,  and  '^  one  hundred  cords  of  good  second-growth 
oak  wood,  dry,  to  be  delivered  in  Sockford  during  the 
month  of  October,  J  895,  at  $4.60  per  cord."  Appellee  lived 
two  and  a  half  miles  fram  Davis  Junction,  and  some  four- 
teen miles  or  more  from  Rockford,  and  in  another  county. 
Appellant  had  several  agents  who  acted  in  its  behalf  in  the 
matter  here  involved.  Hadley  was  general  agent  for  North- 
ern Illinois,  with  headquarters  at  Peoria;  Harvey  was  agent 
at  Rockford,  and  Borden  at  Davis  Junction.  /When  the 
time  for  delivering  the  wood  arrived,  appellee  was  ready  to 
deliver  and  so  notified  Hadley,  who  was  then  at  appellee^s 
farm.  Hadley  said  it  was  too  warm  to  sell  the  wood  then, 
and  the  company  had  no  place  to  store  it,  and  did  not  wish 
to  pay  storage  on  it,  and  asked  appellee  to  deliver  it  later,  to 
which  appellee  consented.  Hadley  told  him  they  would 
give  him  plenty  of  time  if  he  would  only  let  it  stand  there 
till  later.  On  November  25th,  Hadley  wrote  him  it  was 
possible  they  would  be  able  to  sell  soon,  and  asked  appellee 
if  it  would  be  convenient  for  him  to  commence  to  deliver. 
Appellee  replied  he  wanted   to  commence   right  away. 
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Appellant,  however,  allowed  the  matter  to  drift  along  till 
February,  when  Harvey  wrote  appellee  to  ship  seventy  cords 
to  Bockford  as  soon  as  he  could,  as  the  company  wanted  it 
there  before  the  first  of  March.  Appellee  hauled  about  fifty 
cords  to  Davis  Junction,  and  loaded  three  cars,  and  was 
loading  and  shipping  the  wood  as  fast  as  he  could  get  cars. 
Before  he  began  shipping  Harvey  had  told  him  to  throw  out 
the  small  wood.  When  Harvey  had  unloaded  the  first  car 
at  Bockford  he  went  to  Davis  Junction,  and  told  appellee 
that  there  was  no  use  of  his  loading  that  wood,  for  appel- 
lant would  not  accept  it  unless  he  would  throw  out  the 
small  wood.  Harvey  then  returned  to  Bockford  and  sent 
appellee  a  written  notice  that  the  wood  was  not  up  to  con- 
tract and  he  would  not  accept  it,  and  that  it  was  at  Bock- 
ford subject  to  appellee's  orders.  The  other  two  cars 
reached  Bockford  and  appellant  refused  to  receive  them, 
and  the  railroad  compan}''  unloaded  the  wood.  On  March 
17,  1896,  Harvey  delivered  formal  written  notice  to  appel- 
lee that  by  reason  of  his  failure  to  deliver  the  wood 
at  the  time  agreed  upon,  and  of  the  quality  agreed  upon, 
appellant  had  refused  to  accept  the  wood  and  would  hold 
him  for  the  value  thereof.  Thereupon  appellant  brought 
this  suit  against  appellee,  and  there  was  a  verdict  and  judg- 
ment for  the  defendant,  from  which  this  appeal  is  prose- 
cuted. 

At  the  trial  appellant  claimed  the  contract  called  for 
wood  merchantable  at  Bockford,  and  wood  dealers  at  Bock- 
ford testified  in  its  behalf  that  the  car  of  wood  they  saw  at 
Bockford  contained  numerous  small  sticks  and  some  crooked 
ones,  and  was  not  merchantable  at  Bockford,  and  was  not 
worth  as  much  as  merchantable  wood,  and  was  not  worth 
$4.50  per  cord.  Appellee  proved  the  contract  in  question 
was  made  on  appellee's  farm;  that  he  was  visited  there  by 
four  agents  of  appellant  while  the  provisions  of  the  contract 
were  under  negotiation,  and  one  of  them  was  present  on  the 
farm  when  the  contract  was  signed.  About  two  hundred 
cords,  including  the  wood  in  question,  had  been  cut  and 
piled  on  said  farm  a  year  and  a  half  before,  and  it  was  stand- 
ing on  the  farm  when  the  contract  was  signed.    Appellee 
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offered  to  prove  that  the  final  negotiations  were  completed 
a  few  rods  from  this  wood;  that  the  agent  and  he  had  a 
conversation  at  that  time  about  this  particular  wood  before 
the  contract  was  signed,  and  that  the  one  hundred  cords  to 
be  delivered  were  part  and  parcel  of  the  wood  there  present 
before  the  agent.  The  trial  court  refused  to  admit  this  tes- 
timony, and  thereby  prevented  appellee  from  going  directly 
into  the  defense  that  this  was  the  wood  appellant  was  to 
take  under  the  contract.  Thereupon  appellee  proved  by 
numerous  witnesses  that  this  wood  was  good,  dry,  second- 
growth  oak  wood,  and  merchantable  at  Davis  Junction. 

Notwithstanding  the  exclusion  of  the  direct  inquiry,  we 
are  of  opinion  the  facts  and  circumstances  in  evidence  show 
appellant's  agents  made  this  contract  with  reference  to  one 
hundred  cords  of  the  wood  appellee  then  had  cut  and  piled 
on  his  farm.  Two  agents  of  appellant  visited  appellee  at 
one  time  after  this  contract  was  made,  and  asked  him  to  make 
them  an  offer  for  the  wood,  and  one  of  them  said  "  they  " 
(evidently  meaning  appellant)  ^^  did  not  want  the  damned 
wood."  Still  later  Borden  came  and  brought  a  man  with 
him  that  wanted  to  see  the  wood,  and  they  went  where  this 
wood  was.  In  a  letter  written  by  Hadley  to  appellee  in 
November  he  speaks  of  this  as  "  the  wood  purchased  of 
you."  In  January,  1896,  Hadley  wrote  appellee:  "Hasn't 
Harvey  done  anything  with  that  wood  yet  ? "  Still  later 
Borden  came  to  appellee  and  said  he  wanted  to  go  and  see 
the  wood,  and  went  and  looked  at  this  wood,  and  then 
tried  to  get  appellee  to  sell  thirty  cords  of  it,  saying  he  had 
sold  seventy  cords  to  the  supervisors.  Still  later  Harvey 
wrote  him  to  have  **  the  seventy  cords  of  wood  shipped," 
and  inquired  "  what  success  have  you  selling  the  thirty 
cords? "  At  one  of  these  interviews  Harvey  asked  appel- 
lee if  he  could  not  use  some  of  the  small  wood  at  home, 
and  said  he  would  like  it  if  appellee  would  do  so.  At  the 
same  interview  a  neighbor  was  present  and  Harvey  tried  to 
sell  him  this  wood,  and  called  it  good  wood.  On  February 
14,  1896,  Harvey  wrote  appellee  he  would  have  to  throw  out 
the  small  wood,  as  the  supervisors  would  not  accept  it  with 
the  small  wood  in«    Most  of  this  evidence  was  not  contra- 
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dieted.  From  these  and  other  circumstances  proven  it  is 
clear  to  ns  that  it  was  not  the  understanding  of  appellant's 
agent  when  he  made  this  contract,  or  of  its  other  agents 
who  transacted  this  business,  that  appellee  was  from  some 
unknown  source  to  ship  one  hundred  cords  of  wood,  mer- 
chantable in  Bockford,  but  that  he  was  to  ship  one  hundred 
cords  of  this  wood  then  piled  on  his  farm,  and  that  said 
agents  then  knew  part  of  it  was  small,  and  that  no  intention 
to  object  to  small  wood  existed  till  appellant  made  a  sale  to 
the  county  and  found  the  supervisors  would  not  take  small 
wood.  We  are  of  opinion  these  acts  of  the  parties  show 
what  construction  they  placed  upon  the  contract,  and  show 
that  this  was  the  wood  which  it  was  intended  by  the  con- 
tract, appellant  was  to  receive,  and  that  the  reference  to 
Eockford  was  only  to  bind  appellee  to  pay  the  expense  of 
shipping  to  that  point.  It  follows  that  the  contract,  as  so 
construed  by  the  acts  of  appellant's  agents,  did  not  mean, 
and  was  not  by  them  supposed  to  mean,  that  appellee  was  to 
ship  wood  which  would  be  merchantable  in  Rockford. 

The  evidence  also  shows  that  second-growth  wood  is  small, 
and  that  this  was  dry  oak  wood,  second  growth,  and  good 
of  its  kind,  and  that  it  filled  the  description  in  the  contract. 
The  mention  of  $4.50  per  cord  in  the  contract  can  not  pos- 
sibly be  construed  to  mean  that  when  appellee  delivered  the 
wood  in  Rockford  it  was  to  be  worth  $4.50  per  cord  there. 
The  items  of  payment  enumerated  in  the  contract  before 
the  wood  was  mentioned  amounted  to  $1,550,  and  then  one 
hundred  cords  of  wood  at  $4.50  j^r  cord  was  named  and 
made  up  the  $1,900,  the  price  of  the  machinery.  The  $4.50 
did  not  express  the  value  of  the  wood  per  cord,  but  the  price 
at  which  the  appellant  agreed  to  take  it  in  payment  for  the 
machinery.  It  follows  from  what  has  been  said,  that  in  our 
opinion  the  court  below  committed  no  substantial  error 
against  appellant  in  its  rulings  upon  the  evidence  and  instruc- 
tions here  complained  of.  The  verdict  we  regard  as  just, 
and  the  judgment  thereon  will  be  affirmed. 
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1.  Administration  op  Estates— Jmper/ec^  Inventories. — An  admin- 
istrator filed  an  inventory,  showing  among  other  assets  a  note  sliced  by 
himself  valued  at  *'  $3,900,  less  payments.^'  Held,  that  the  heirs  might 
have  obtained  from  the  County  Court  an  order  for  a  more  perfect 
inventory  showing  the  precise  amounts  claimed  to  have  been  paid  on  the 
note,  but  that  having  failed  to  do  so,  they  could  not  insist  on  having  the 
administrator  charged  with  the  face  of  the  note  regardless  of  paym^itB, 
merely  because  of  the  admission  contained  in  said  inventory. 

2.  Same — Uncredited  Payments  on  a  Note  Com  Not  be  AUotred  <u  a 
Claim  Against  an  Estate, — An  administrator  filed  a  partial  report  in 
which  he  charged  himself  with  the  amount  due  on  a  note  aft^  deduct- 
ing certain  alleged  payments  which  were  not  indorsed  on  the  note.  An 
heir  objected  to  the  final  report,  claiming  that  the  administrator  should 
have  filed  his  claim  against  the  estate  and  had  a  special  administrator 
appointed  to  defend,  and  that  until  a  claim  for  the  payments  was  so 
allowed  he  could  not  take  credit  therefor.  Held,  that  payments  to  the 
deceased  on  a  debt  could  not  constitute  a  claim  against  her  estate,  and 
that  the  objection  was  not  well  taken. 

8.  SJMK—Appointfnent  of  Administrator  Pro  Tern. — Duty  of  Court 
as  to  Reports.— 'Every  time  an  administrator  presents  a  report,  it  is  pos- 
sible that  some  one  might  advantageously  resist  its  ^proval  in  the  inter- 
est of  the  heirs  and  creditors,  but  the  law  has  not  provided  for  the 
appointment  of  an  administrator  pro  tern,  tor  such  purposes,  but  has 
made  it  the  duty  of  the  county  judge  to  scrutinize  such  matters,  ascer- 
tain the  facts  and  protect  the  interest  of  all. 

4.  SAKk--JurisdiQtion  of  County  Court^Effeet  of  Approval  of  Par- 
tial Report. — An  administrator  presented  a  partial  report,  in  which  he 
charged  himself  with  the  balance  due  on  a  note  after  deducting  certain 
alleged  payments  not  credited  on  the  note,  and  the  report  was  approved. 
On  an  appeal  from  an  order  approving  a  final  report,  it  was  held  tliat 
the  County  Court  had  jurisdiction  to  hear  and  determine  the  matters 
presented  by  the  administrator's  first  report;  that  its  adjudication  as  to 
the  amount  due  to  the  estate  was  prima  facie  correct,  and  that  unless 
an  heir  assailing  its  correctness  showed  by  a  preponderance  of  the  evi- 
dence that  the  item  in  the  first  report  as  to  the  amount  due  on  the  note 
was  incorrect,  tlie  judgment  approving  such  report  must  stand. 

5.  Same — Presumptions  in  Favor  of  Rulings  of  County  Court. — '^e 
court  must  assume,  where  nothing  appears  to  the  contrary,  that  a  county 
court  performed  its  duty  in  passing  on  the  report  of  an  administrator; 
that  it  heard  only  competent  testimony,  and  tliat  a  fact  found  by  it  was 
established  by  proper  proof. 

6.  Appeals  and  Errors— -An  Appellant  Can  Not  Complain  of  His 
Own  Questions. — ^An  appellant  can  not  complain  of  questions  he  himself 
puts,  nor  the  answers  thereto,  and  whether  such  questions  were  proper 
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cross-examination,  or  whether  the  appellant  made  the  witness  his  own 
upon  the  subject,  is  inunateriaL 

Petition,  by  an  administrator  for  approval  of  final  report  and  for  a 
discharge.  Appeal  from  the  Circuit  Court  of  Carroll  County;  the  Hon. 
John  C.  Gartbb,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1897.    Affirmed,    (pinion  filed  September  20, 1897. 

Henbt  Maokay,  attorney  for  appellant. 

On  a  report  made  by  an  administrator,  an  order  of  dis- 
tribution in  the  County  Court,  without  notice  to  the  persons 
entitled  thereto,  is  void,  and  an  order  at  a  subsequent  term 
of  the  County  Court,  setting  the  same  aside,  is  proper.  Long 
V.  Thompson,  60  III.  27;  Schlink  v.  Maxton,  153  111.  447. 

If  an  administrator  or  executor  has  a  claim  against  an 
estate  he  must  file  it  the  same  as  other  persons.  If  he  credits 
himself  with  payments  in  his  report  of  taxes,  etc.,  made  in 
the  lifetime  of  the  intestate,  they  are  improper.  B.  S.,  Chap. 
3,  Sec.  72;  Corrington  v.  Corrington,  15  111.  App.  393. 

The  County  Court  has  full  power  on  motion  by  an  heir 
at  a  subsequent  term  to  set  aside  a  judgment  entered  in  favor 
of  an  administrator  who  has  presented  a  claim.  Such  a 
judgment  is  not  final;  it  can  be  opened  for  fraud,  conceal- 
ment or  mistake.  Courts  may  correct  mistakes  on  final 
settlement  and  do  complete  justice  between  parties.  There 
is  no  privity  between  the  administrator  and  heir.  Schlink 
V.  Maxton,  48  111.  App.  471;  S.  C,  153  111.  447;  7  Am.  A 
Eng.  Enc.  of  Law,  442. 

The  burden  of  proof  on  appeal  is  on  the  administrator  to 
show  that  he  has  accounted  for  the  amounts  inventoried  bv 
him.  It  is  a  trial  de  novOy  the  administrator  holding  the 
affirmative,  alleging  he  has  fully  administered.  Heward  v. 
Slagle,  52  111.  386. 

A  County  Court  has  power  to  undo  what  has  been  done 
by  fraud  or  concealment  in  the  administration  of  an  estate, 
whether  in  the  procurement  of  allowance  of  claim  or  in  an 
order  finding  a  settlement.  When  an  administrator  comes 
into  court  asking  for  the  benefits  of  a  former  order  allowing 
a  claim  against  an  estate  in  his  own  favor  he  must  be  pre- 
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pared  to  show,  if  the  case  require  it,  that  such  decree  or 
order  was  right.  Shepard  v.  Speer,  41  IlL  App.  211;  Wad- 
hams  V.  Gay,  73  III.  431;  Bliss  v.  Seaman,  59  IlL  App.  236; 
S.  C,  46  N.  E.  Rep.  279. 

Kesiduary  legatees  may,  before  final  settlement,  contradict 
or  surcharge  a  partial  annual  settlement  made  by  an  adminis- 
trator and  affirmed  by  the  Probate  Court.  A  receipt  "  in 
full "  given  on  partial  successive  annual  settlements  does 
not  estop  heirs  from  impeaching  accounts  on  which  distri- 
bution was  made.  There  is  no  element  of  estoppel  in  such 
receipt.  Bliss  v.  Seaman,  46  N.  E.  Sep.  279;  59  111.  App. 
236. 

An  administrator  is  a  trustee,  and  heirs  have  a  right  to 
rely  on  the  good  faith  of  the  administrator  as  such.  Whit- 
lock  V.  McOlusky,  91  111.  582. 

If  an  administrator  has  any  claim  against  an  estate,  or  has 
paid  money  on  account  of  his  intestate  in  the  lifetime  of 
said  intestate,  he  must  present  such  claim  for  probate  under 
Ch.  3,  Sec.  72,  R.  S.  Corrington  v.  Corrington,  15  IlL  App. 
393;  124  lU.  363;  Harris  v.  Millard,  17  IlL  App.  512;  Mil- 
lard  V.  Harris,  119  111.  185;  May  v.  Lerghty,  36  IlL  App.  17; 
Simms  v.  Guess,  52  IlL  App.  543;  Lynch  v.  Divan,  66  Wis. 
490;  29  N.  W.  Rep.  213;  Paschall  v.  Hailman,  4  Gilm.  2S5. 

Inventories  and  bills  of  appraisement  and  authenticated 
copies  thereof  may  be  given  in  evidence  in  any  suit  by  or 
against  an  administrator  or  executor,  but  shall  not  be  con- 
clusive for  or  against  him,  if  any  other  testimony  be  f^iven 
that  the  estate  was  really  worth,  or  was  hona  fide  sold  for 
more  or  less  than  the  appraised  value  thereof.  R.  S.,  Sec. 
56,  Chap.  3. 

•    An  inventory  duly  returned  to  the  Probate  Court  \a  prima 
facie  evidence  of  the  estate's  property  and  throws  the  onn% 
of  disproving  its  correctness  upon  the  representative.     7  Am. 
&  Eng.  Enc.  of  Law,  807. 

All  records  of  courts  must  be  tried  and  construed  by  the 
records  themselves.  The  record  in  one  part  may  contradict 
another  part,  or  one  part  may  limit  or  qualify  or  explain 
another  part;  but  evidence  dehors  the  record  will  never  be 
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received  for  the  purpose.  Barnett  v.  Wolf,  70  111.  76;  Dick- 
ison  V.  Dickison,  124  IlL  483;  Botsford  v.  O'Conner,  67 
lU.  72. 

Becitals  in  a  judgment  or  order  of  a  court  may  be  con- 
tradicted and  overcome  by  the  recitals  themselves.  Culver 
V.  Phelps,  130  111.  218. 

It  is  the  acknowledged  duty  of  all  courts  when  the  claims 
of  an  administrator  are  preferred  against  an  estate  which 
he  represents,  that  all  matters  pertaining  to  it  and  the  admin- 
istration of  the  estate  shall  be  closely  scrutinized;  they  stand 
in  a  fiduciary  relation.  Such  is  the  relation  an  administrator 
bears  to  the  estate  and  to  all  parties  interested  that  courts 
can  hardly  be  too  careful  in  scrutinizing  so  that  the  true  facts 
and  real  condition  of  the  estate,  and  the  acts  and  doings  of 
the  administrator  can  be  readily  seen  and  easily  com- 
prehended by  those  in  interest.  It  is  a  lamentable  fact  that 
in  some  of  the  County  Courts  having  jurisdiction  in  sucli 
matters  sufficient  caution  is  not  used,  and  their  records  will 
show  the  discharge  of  many  an  administrator  on  final  settle- 
ment who  has  never  rendered  a  full  account  of  his  steward- 
ship, or  such  a  one  as  could  be  understood  by  an  heir  or 
creditor  if  examined  within  even  a  brief  time  after  such 
settlement.  We  do  not  remember  many  cases  where  an 
administrator  has  pursued  the  law  in  stating  and  proving 
his  account,  or  wherein  a  County  Court  had  applied  the  rules 
of  law  to  him.    Johnson,  Adm.,  v.  Oillett,  52  111.  358. 

The  law  recognizes  three  classes  of  claims  against  an 
estate: 

1st.  Claims  of  third  persons  filed  in  writing  and  proved 
by  them. 

2d.  Claims  of  third  persons  paid  by  the  administrator 
without  being  presented  by  them  against  the  estate  and  for 
which  the  administrator  or  executor  asks  credit  in  his 
report;  but  in  this  case  he  takes  upon  himself  the  burden  of 
proving  the  claim  he  may  have  paid  the  same  as  any  other 
creditor. 

3d.  Claims  of  administrators  against  the  estate;  the  last 
are  governed  by  section  72,  chapter  3,  of  the  statute,  and  its 
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provisions  can  not  be  disregarded.  The  distinction  as  to 
these  three  classes  of  claims  afi^inst  an  estate  is  clearly 
defined  and  argned  in  the  case  of  Millard  v.  Harris^  119  111. 
185. 

As  to  his  own  claim  against  the  estate  he  most  follow 
section  72,  and  its  provisions  are  mandatory. 

.  An  administrator  is  chargeable  on  the  debit  side  of  hi« 
report  with  the  aggregate  amount  of  the  face  of  the  inven- 
tory, which  is  prima  fctcie  corv^ci  bat  not  conclasive.  It  is 
his  duty  to  charge  himself  in  his  inventory  with  all  debts 
owing  by  him  to  the  estate  of  the  deceased.  As  to  the 
importance  and  necessity  of  a  court  having  an  accurate 
inventory,  and  that  it  is  not  only  a  question  of  policy  but  a 
legal  duty,  and  that  a  large  amount  of  litigation  arises 
through  inattention  and  inaccuracy  of  administrators  in 
making  inventories  and  keeping  accounts,  see  Woemer  on 
the  Am.  Law  of  Adm.,  Sections  315,  818,  509,  510. 

The  same  author  in  his  work,  section  395,  says  that  claims 
or  deductions  made  by  administrators  in  violation  of  like  stat- 
utes to  ours  (Sec.  72,  Ch.  3,  B.  S.)  are  void.  State  v.  Bid- 
lingmaier,  26  Mo.  483;  State  v.  Reinhardt,  31  Mo.  95. 

Where  an  administrator  charges  himself  with  notes  due 
from  himself  to  the  estate,  he  can  not  credit  himself  there- 
with on  the  credit  side  of  his  report.  The  proper  practice 
is  to  appoint  an  administrator  to  bring  suit  on  the  notes 
and  prosecute  the  same  to  final  judgment.  In  the  case  at  bar 
there  was  no  dispute  or  claim  that  the  note  was  paid  or 
uncollectible.  It  was  reported  as  assets.  May  v.  Leighty, 
36  111.  App.  17;  Simms  v.  Guess,  52  HI.  App.  543. 

Heirs  are  not  competent  witnesses  against  each  other  of 
their  own  motion  as  to  matters  occurring  before  the  death 
of  the  intestate.    Burnett  v.  Burnett,  38  111.  App.  186. 

The  burden  of  proof  on  an  appeal  by  an  administrator  is 
upon  him  to  show  that  he  has  accounted  for  the  sums  inven- 
toried by  him.    Heward  v.  Slagle,  52  111.  336. 

The  right  of  retainer  existing  in  favor  of  an  executor  or 
administrator  at  common  law  as  to  their  claims  against  the 
estate  has  been  expressly  repealed  by  statute  in  this  State 
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as  early  as  1829.    Paschall  v.  Hailman»  4  Gilin.  285;  B.  S. 
Ch.  3,  Sec  72. 

Oeoroe  L.  Hoffman,  attorney  for  appellee,  contended  that 
the  debt  due  from  an  estate  to  a  claimant  may  be  extin- 
guished by  a  debt  due  from  the  same  claimant  to  the 
estate.  There  is  a  mutual  extinguishment  of  the  demands 
of  the  respective  parties.  It  is  the  balance  only  which  may 
be  due  from  the  one  to  the  other  which  constitutes  the  real 
claim  for  or  against  an  estate.  If  the  balance  be  again^ 
the  creditor  there  is  no  entry  of  that  fact  made  by  the 
court,  for  balances  against  the  estate  only  are  to  be  found 
and  entered.    Peacock  v.  Haven,  Adm.,  et  al.,  22  111.  25. 

The  County  Oourt  acting  within  the  sphere  of  its  juris- 
diction is  not  an  inferior  court.  Where  it  adjudicates  upon 
the  administration  of  an  estate  over  which  it  has  a  general 
jurisdiction,  as  liberal  intendments  will  be  indulged  in  its 
favor  as  to  the  proceedings  of  thejCircuit  Court.  Moffitt  v. 
Moffitt^  69  IlL  644. 

It  is  not  necessary  that  all  the  facts  and  circumstances 
which  justify  its  action  should  affirmatively  appear  on  the 
face  of  its  proceedings.    Probst  v.  Meadows,  13  IlL  169. 

To  entitle  an  heir  or  legatee  to  relief  against  the  order 
approving  a  report  on  the  ground  of  fraud,  accident  or  mis- 
take it  must  be  made  evident  that  he  has  a  defense  upon 
the  merits,  and  that  such  defense  has  been  lost  to  him  with- 
out such  loss  being  attributable  to  his  omission,  negligence 
or  default    Ward  v.  Durham,  134  111.  202. 

Where  a  County  Court  approves  an  administrator's  report 
or  account,  the  order  of  approval  is  a  distinct  and  complete 
judgment,  and  isjmma/dcie  binding  upon  the  administra- 
tor and  the  heics.    Curts  v.  Brooks,  71  111.  127. 

Every  item  in  an  administrator's  account  rendered,  is  a 
separate  claim  depending  upon  its  merits,  and  the  judg- 
ment upon  it  is  a  separate  judgment.  Morgan,  Adm.,  v. 
Morgan,  83  IlL  197. 

The  presumption  is  that  the  evidence  before  the  County 
Court  showed  a  case  authorizing  the  court's  action.    There  is 
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no  law  requiring  that  proof  should  be  preserved  in  the 
record,  hence  the  presumption  that  there  was  proof  upon 
which  the  judge  acted.  Schnell  et  aL  v.  City  of  Chicago, 
38  lU.  390. 

Until  the  contrary  is  made  to  appear  it  will  be  presumed 
that  the  County  Court  had  jurisdiction  and  proceeded  reg- 
ularly.   Housh  V.  The  People,  use,  etc.,  66  111.  178. 

Claims  against  an  estate  are  ex  parte  proceedings;  they 
are  conclusive  upon  the  heirs  or  legatees  as  to  personal 
estate.  McGarvey  v.  Darnall  et  al.,  134  111.  372;  Goepp- 
ner  et  al.  v.  Leitzelmann,  Adm.,  98  111.  409. 

Mb.  Justice  Dibell  delivebed  the  opikiok  of  the  Coubt. 

Ann  B.  Hileman  died,  intestate,  March  25, 1893,  leaving 
Lucy  Cowen,  Naomi  Emerick  and  Ade  O.  Hileman,  her 
children,  as  her  sole  heirs  at  law.  The  latter  was  appointed 
administrator  and  filed  an  inventory,  and  also  filed  a  report 
July  7,  1894,  and  another  January  4,  1895,  both  of  which 
were  approved  by  the  court,  and  upon  the  approval  of  the 
second,  an  order  was  entered  for  the  distribution  of  the  bulk 
of  the  estate,  which  distribution  was  made  and  reported  to 
the  court  Februarys,  1895,  and  approved.  On  July  2,  1895, 
the  administrator  filed  a  final  report,  showing  he  had  fully 
administered  said  estate  except  as  to  certain  worthless  notes, 
and  except  $54.06  of  cash  on  hand;  and  ho  asked  that  upon 
distribution  thereof  he  be  discharged.  The  heirs  had  notice 
of  the  filing  of  said  report,  and  Naomi  Emerick  filed  objec- 
tions, which,  upon  a  hearing  in  the  County  Court,  were 
overruled,  and  said  final  report  approved.  From  that  order 
Mrs.  Emerick  appealed  to  the  Circuit  Court,  where  there  was 
a  hearing  and  a  like  order,  and  she  now  appeals  to  this  court. 

The  controversy  relates  to  a  note  due  from  theadministra- 
tor  to  the  deceased.  In  his  inventory  the  administrator  set 
down  this  note,  gave  its  date  and  rate  of  interest,  and  stated 
its  amount  at  ^^  $3,900,  less  payments."  In  his  first  report 
he  charged  himself  as  follows :  ^^  1893^  August  1,  to  balance 
due  on  Ade  O.  Hileman  note  and  mortgage  inventoried, 
less  all  payments  and  indorsements,  $1,281."    In  said  first 
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re|x>rt  after  the  ordinary  statement  of  the  accoant  in  debits 
and  credits  the  administrator  embodied  the  following  state- 
ment and  petition :  ^'  I,  Ade  O.  Hileman,  hereby  also  ask 
this  honorable  court,  as  administrator,  to  appoint  some  dis- 
creet person  as  administrator  j;r{>  tern,  for  the  sole  and  only 
purpose  of  releasing  of  record  in  the  Carroll  county  record- 
er's office,  a  certain  mortgage  which  secured  the  note  of 
the  said  Ade  O.  Hileman,  inventoried  herein,  which  note 
has  been  fully  paid  by  him,  and  he  has  charged  himself  as 
administrator  with  the  balance  of  said  note  as  appears  in 
this  report."  The  report  was  supported  by  the  usual  affi- 
davit of  the  administrator.  Said  report  was  filed  July  7, 
1894,  and  on  July  10,  1894,  there  was  a  hearing  as  to  said 
report  and  petition,  and  the  court  entered  an  order  showing 
the  presenting  of  the  said  report  for  approval,  and  that  the 
cause  came  on  for  hearing  upon  the  said  report,  the  exhib- 
its and  proofs,  and  that  the  court  found  from  the  evidence 
that  said  report  was  a  just  and  true  statement  of  the  condi- 
tion of  said  estate,  and  the  report  was  approved.  The  court 
in  the  order  further  found  from  the  evidence  that  Ade  O. 
Hileman  was  indebted  to  the  said  Ann  B.  Hileman  in  her 
lifetime;  that  said  debt  remained  unpaid  at  her  death;  that 
he  had  executed  a  mortgage  to  secure  said  debt;  that  he 
had  paid  said  debt  and  charged  himself  as  administrator 
therewith.  The  order  then  appointed  an  administrator  ^re? 
tern,  for  the  sole  and  only  purpose  of  discharging  said  mort- 
gage of  record. 

Appellant  urges  that  by  the  reference  to  the  note  in  the 
inventory,  the  administrator  scheduled  it  at  $8,900,  and  is 
bound  to  account  for  that  sum.  This  position  can  not  be 
sustained.  It  was  inventoried  at  ^^  $3,900,  less  payments," 
which  was  clearly  a  claim  by  the  administrator  that  there 
had  been  payments  which  reduced  the  note  below  $3,900. 
The  heirs  might  have  obtained  from  the  County  Court  an 
order  for  a  more  perfect  inventory,  showing  the  precise 
amounts  claimed  to  have  been  paid  upon  the  note,  but  the 
inventory  as  it  reads  certainly  is  not  an  admission  that  the 
administrator  was  chargeable  with  $3,900  on  account  of 
said  note. 
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The  administrator  claimed  that,  beside  the  payments 
indorsed  upon  the  back  of  the  note,  he  had  made  certain 
further  payments  in  the  fall  of  1S9!2,  to  and  on  account  of 
his  mother  in  her  lifetime,  which  should  have  been,  but 
were  not,  indorsed  on  said  note,  to  the  amount  of  $972.60. 
Appellant  argues  that  as  the  said  payments  are  not  indorsed, 
the  administrator .  should  have  tiled  his  claim  against  the 
estate,  had  a  special  administrator  appointed  to  defend, 
as  provided  by  section  72  of  the  administration  act,  and 
that  until  his  claim  for  such  payments  was  so  presented, 
was  heard  and  allowed,  he  couid  not  credit  himself  with 
such  payments;  that  the  County  Court  in  acting  upon  said 
first  report  had  no  power  or  jurisdiction  to  determine  how 
much  he  owed  the  estate  on  said  note  and  how  much  credit 
he  was  entitled  to  as  against  the  estate;  and  that  its  order 
in  that  respect  was  null  and  void  as  to  the  heirs;  and  that 
when  Mrs.  Emerick  filed  objections  to  his  final  report  it 
became  necessary  for  him  to  assume  the  burden  and  bring 
proof  anew  to  establish  the  correctness  of  each  item  of  his 
report,  and  to  prove  how  much  he  had  paid  his  mother  on 
account  of  the  said  note. 

We  think  this  position  of  appellant  can  not  be  sustained. 
Section  60  of  the  administration  act  requires  a  claimant  to 
swear  that  his  claim  is  just  and  unpaid,  after  allowing  all 
just  credits.  This  administrator  can  not  so  swear,  if,  as  he 
claims,  these  payments  by  him  were  payments  upon  the 
note.  The  balance  was  against  him  and  the  estate  owed 
him  nothing.  The  question  how  much  was  due  from  him 
to  the  estate  on  his  note  could  not  be  settled  by  his  filing  a 
claim  against  the  estate  for  all  or  any  part  of  what  he  had 
paid  on  the  note,  whether  indorsed  or  unindorsed.  Pay- 
ments to  the  deceased  on  a  debt  could  not  constitute  claims 
to  be  put  in  judgment  against  her  estate.  Payment  extin- 
guishes the  obligation  of  the  debtor,  but  raises  no  obliga- 
tion on  the  part  of  the  creditor  to  refund  the  money  so 
paid.  Litch  v.  Clinch,  136  111.  410.  The  amount  due  from 
the  administrator  could  have  been  determined  by  having 
the  court  appoint  a  special  administrator  to  bring  suit  at 
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law  against  Ade  O.  Hileman  in  some  court  of  record  upon 
his  note,  or  to  file  a  bill  against  him  to  foreclose  the  mort- 
gage, but  this  would  have  entailed  unnecessary  expense  and 
would  have  removed  the  question  from  the  determination 
of  the  County  Court  on  its  probate  side,  and,  indeed,  would 
have  taken  the  whole  matter  away  from  the  County  Court, 
as  there  was  more  than  $  1,000  still  due.  The  administrator 
was  apparently  ready  and  willing  to  pay  all  he  owed.  We 
can  not  hold  the  County  Court  bad  no  power  to  determine 
the  amount  due  from  its  administrator.  It  had  jurisdiction 
of  this  administrator  and  of  his  inventories  and  reports,  and 
power  to  require  him  to  charge  himself  with  whatever  sums 
were  legally  chargeable  against  him.  If  any  heir  or  inter- 
ested creditor  had  shown  to  the  County  Court  by  petition 
or  other  proper  mode  that  the  note  against  the  adminis^ 
trator  was  in  fact  for  the  principal  sum  of  $5,000,  we  can 
not  doubt  the  jurisdiction  of  the  County  Court  to  hear 
proofs  and  compel  the  administrator  to  amend  his  inventory. 
If  the  administrator,  by  petition  or  otherwise,  had  shown 
to  the  County  Court  that  by  mistake  the  principal  of  the 
note  stated  in  the  inventory  at  $3,900  ^as,  in  fact,  only 
$8,000,  the  County  Court  would  have  had  full  authority  to 
admit  an  amendment  of  the  inventory.  If,  on  July  7, 1894, 
the  administrator  had  presented  to  the  court  an  amendment 
to  the  inventory  as  to  this  note,  stating  in  detail  each  pay- 
ment he  claimed  he  had  made  thereon,  in  our  opinion  the 
County  Court  would  have  been  acting  within  its  ordinary 
probate  jurisdiction  in  investigating  said  alleged  payments, 
hearing  the  proofs,  deciding  the  truth  of  the  matter,  and 
permitting  a  true  amendment  to  be  filed.  It  may  be  the 
.County  Court  could  have  appointed  an  administrator  yro 
tern,  in  such  a  case  to  protect  the  interests  of  the  estate,  but 
no  statute  requires  it.  Ever}"^  time  an  administrator  presents 
a  report,  it  is  possible  some  one  might  advantageously 
resist  its  approval  in  the  interests  of  the  heirs  and  creditors. 
In  every  such  case  the  administrator  may  have  failed  to 
charge  himself  with  all  for  which  he  is  legally  liable,  or 
may  have  given  himself  improper  credits,  yet  the  law  has 
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not  provided  for  the  appointment  of  an  administrator  pro 
tern,  for  such  purposes.  The  county  judge  is  expected  to 
scrutinize  such  matters,  ascertain  the  facts,  and  protect  the 
interests  of  all.  A  rule  which  should  require  the  appoint- 
ment of  an  administrator  pro  tern,  every  time  the  regular 
administrator  takes  a  step  where  he  could  unduly  charge 
the  estate,  or  unduly  credit  himself,  would  be  a  great 
burden  upon  the  estate. 

We  think  this  matter  could  be  properly  presented  to 
the  court  by  the  administrator's  report.  It  often  happens 
that  an  administrator  pays  claims  which  he  is  satisfied  are 
correct,  without  the  formality  of  their  being  filed  and 
allowed  by  the  court  He  becomes  a  creditor  of  the  estate  as 
to  such  claims  so  paid.  In  such  case  he  is  not  confined 
exclusively  to  the  remedy  of  filing  such  claims  in  his  own 
name  against  the  estate,  having  an  administrator  ^<?  tern, 
appointed  and  a  hearing  and  a  judgment  of  allowance. 
The  usual  practice,  we  think,  is  for  the  administrator  to 
ask  credit  for  such  claims  in  his  annual  report,  and  for  the 
court  to  hear  evidence  upon  the  presentation  of  such  report 
for  approval,  and  determine  whether  the  estate  is  liable 
therefor,  and  give  or  refuse  credit  to  the  administrator 
accordingly,  the  burden  being  upon  the  administrator  to 
prove  the  liability  of  the  estate  for  such  claim.  We  under- 
stand the  law  to  be  that  it  is  proper  to  credit  an  adminis- 
trator in  his  accounts  with  payments  made  by  him  upon 
debts  owing  by  his  intestate  which  were  never  theretofore 
filed  and  allowed  as  claims  against  the  estate,  if  the  adminis- 
trator proves  said  demands  were  legally  due  and  owing,  and 
if  there  are  sufficient  assets  to  pay  all  debts  of  the  class  to 
which  said  claims  belong.  The  People  v.  Phelps,  78  III* 
147;  Millard  v.  Harris,  119  111.  185;  Hapke  v.  The  People, 
29  111.  A  pp.  546;  Lewis  v.  Flowree,  42  111.  App.  497.  In 
Millard  v.  Harris,  supra^  the  executor  paid  several  thousand 
dollars  of  notes  executed  by  his  decedent,  and  which  had 
never  been  presented  and  allowed  as  claims  against  the 
estate.  The  executor  did  not  file  them  as  claims,  but  in 
his  report  asked  credit  for  their  payment,  and  the  Supremo 
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Court  held  he  was  entitled  to  be  so  credited  upon  the 
proofs  there  made.  A  case  might  easily  arise  where  an 
administrator  having  the  note  of  the  estate  against  a  third 
party,  the  debtor  would  claim  he  had  paid  part  of  the  note. 
If  the  administrator  should  satisfy  himself  of  the  truth  of 
the  statement  and  accept  part  payment  and  surrender  the 
note,  and  in  his  report  ask  the  approval  of  his  action  by  the 
court,  we  think  it  not  open  to  dispute  that  the  court  would 
have  jurisdiction  to  hear  the  proof,  determine  the  truth  of 
the  matter,  and  give  the  administrator  proper  credit.  We 
are  not  to  be  understood  as  approving  the  practice  of  adminis- 
trators paying  claims  before  they  are  presented  and  allowed 
by  the  court,  but  the  question  here  argued  involves  the  juris- 
diction of  the  County  Court  to  hear  and  determine  the 
amount  due  in  such  cases  when  presented  only  by  the  admin- 
istrator's report. 

In  our  opinion,  therefore,  the  County  Court  had  jurisdic- 
tion to  hear  and  determine  the  matters  presented  by  the 
administrator's  first  report,  and  its  adjudication  as  to  the 
amount  due  and  owing  from  Ade  O.  Hileman  to  the  estate 
Vf^A  prima  facie  correct,  and  the  heir  assailing  its  correct- 
ness upon  objections  to  the  final  report  was  bound  to  assume 
the  burden  of  proof,  and  unless  she  showed  by  a  prepon- 
derance of  the  evidence  that  the  item  in  said  first  report,  as 
to  the  amount  due  on  said  note,  was  incorrect,  the  judgment 
approving  said  report  must  stand.  Bliss  v.  Seaman,  165 
III.  422. 

Appellant  assumes  the  County  Court  must  have  based  its 
order  of  July  10,  1894,  upon  the  testimony  of  the  adminis- 
trator, who  would  be  an  incompetent  witness  to  prove  he 
had  made  payments  to  his  mother  in  her  lifetime.  On  the 
contrary,  we  must  assume  the  County  Court  performed  its 
duty,  and  heard  only  competent  testimony,  and  that  the 
fact  that  all  said  note  had  been  paid  to  decedent  except 
$1,281.90  was  established  by  proper  proof. 

Appellant  insists  the  administrator  was  improperly  per- 
mitted by  the  Circuit  Court  to  testify  to  payments  made  by 
him  to  his  mother.    He  testified  in  his  own  behalf  to  cer- 
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tain  events  occurring  after  his  mother^s  death.  As  to  these 
facts  he  was  competent.  On  cross-examination  appellant 
inquired  as  to  the  fact  of  his  making  these  unindorsed  pay- 
ments to  his  mother,  and  proved  by  him  most  of  the  pay- 
ments, making  up  the  $972.60  claimed  by  him.  Appellant 
can  not  set  up  as  error  the  questions  she  herself  put  and  the 
answers  she  elicited.  Whether  this  was  proper  cross-exam- 
ination, or  whether  she  made  the  administrator  her  own 
witness  upon  that  subject,  is  immaterial,  for  in  either  case 
she  alone  brought  out  the  testimony  of  the  administrator 
CIS  to  such  payments,  and  made  it  competent.  There  was 
no  evidence  to  contradict  it  and  the  fact  was  thus  estab- 
lished. 

Appellant  and  her  husband  testified  that  there  were  but 
three  indorsements  on  the  note  when  the  securities  of 
deceased  were  examined  after  the  funeral  by  appellant  and 
husband  and  by  W.  S.  Cowen,  the  husband  of  Lucy  Cowen, 
and  by  Ade  O.  Hileman;  and  it  is  claimed  that  even  if  the 
indorsed  payments  to  the  amount  of  $972.60  were  duly 
proven,  still  a  lar^e  sum  remained  jinaccounted  for.  The 
administrator  also  offered  proof  as  to  the  indorsements  on  said 
note.  This  testimony  became  important  because  the  admin- 
istrator was  unable  to  produce  the  note  at  the  trial  in  the 
Circuit  Court.  The  proofs  show  that  when  the  first  report 
was  prepared  the  note  was  present,  and  several  witnesses 
saw  it;  that  it  was  taken  into  the  County  Court  when  the 
hearing  was  had  upon  said  report,  and  that  the  administra- 
tor has  never  since  seen  it.  No  other  proof  was  offered 
by  either  party  as  to  the  whereabouts  of  said  note,  and 
there  is  nothing  to  show  that  the  administrator  concealed 
it  or  is  in  any  way  responsible  for  its  loss  and  non-pro- 
duction. The  decided  preponderance  of  the  evidence  is 
that  there  were  five  or  more  indorsements  on  the  note, 
and  not  three  only,  as  claimed  by  appellant,  and  that  the 
charge  of  $1,281.90  in  the  first  report  was  a  correct 
statement  of  the  amount  then  due  on  said  note  upon  the 
basis  of  the  indorsements  appearing  on  its  back  and  the 
$972.60  of  unindorsed  payments  claimed  by  the  adminis- 
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trator.  Cowen  swears  that  at  the  meeting  of  the  heirs 
after  the  funeral,  when  the  note  was  present,  an  estimate 
was  made  that,  allowing  Ade  the  unindorsed  payments  he 
claimed,  he  owed  about  $1,200  on  the  note.  The  proof 
shows  that  when  the  first  report  was  prepared  three  per- 
sons made  separate  computations  of  the  amount  due,  and 
after  some  discrepancies  were  adjusted,  reached  the  same^ 
result,  $1,281.00.  A  slip  of  paper  was  put  in  eddence  by 
appellant  containing  computations  made  by  one  of  said 
witnesses  at  said  time,  apparently  showing  a  much  larger 
sum  due,  but  we  think  it  clear  that  said  paper  contained 
only  a  part  of  the  computation  made  by  that  witness,  and 
that  the  paper  containing  the  rest  of  her  computation  could 
not  be  found,  and  indeed  the  slip  put  in  evidence  reached 
the  same  result  as  the  others,  namely  $1,281.90,  though  not 
showing  the  entire  process. 

We  should  be  better  satisfied  if  the  original  note  could 
have  been  produced  in  evidence  with  the  indorsements  writ- 
ten  upon  the  back  thereof,  but  we  do  not  see  that  the  evi- 
dence justifies  us  in  holding  the  administrator  responsible 
because  of  its  loss,  and  we  are  not  able  to  say  that  appellant 
sustained  her  objections  by  a  preponderance  of  the  evidence, 
but  think  on  the  other  hand  that  the  preponderance  of  the 
evidence  is  against  her.  The  judgment  of  the  Circuit  Court 
will  therefore  be  affirmed. 


Mary  Taylor  r,  A.  L.  Pearce  et  al. 

1 .  Appeals  and  ERROttB^AUeged  Error  $  Not  Inducted  in  Asaignment 
Not  Con9idered,^AxL  assignment  of  errors  is  the  pleading  of  the  appellant 
or  plaintiff  in  enot,  and  he  can  not  be  heard  on  appeal,  on  any  supposed 
errors  in  the  record,  not  included  in  his  assignment. 

2.  Equtty— Trfc«i  it  WiU  Enjoin  a  2Ve«paM.— A  court  of  equity  will 
not  interfere  to  prevent  a  trespass  unless  facts  and  circumstances  are 
alleged  from  which  it  may  be  seen  that  irreparable  injury  wiU  be  the 
result  of  the  act  complained  of,  and  that  there  is  no  adequate  remedy  at 
law. 
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8.  Same — Jurisdiction  of,  to  Prevent  a  Multiplicity  of  Suits.  — ^To  war- 
rant the  interference  of  equity  to  prevent  a  multiplicity  of  suits,  there 
must  be  different  persons  assailing  the  same  right,  and  not  a  mere  repe- 
tition of  the  same  trespass  by  the  same  person. 

InJnnettOB,  to  prevent  trespasses  and  a  multiplicity  of  suits.  Error 
to  the  Circuit  Court  of  Iroquois  County;  the  Hon.  Charles  R.  Starb, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed. 
Opinion  filed  September  20,  1897. 

Robert  Doyle,  attorney  for  plaintiflf  in  error. 

A  bill  will  lie  to  enjoin  repeated  trespasses,  especially 
where  they  are  of  a  serious  character.  Trustees  of  the 
Congregational  Church  v.  Stewart,  43  111.  85. 

If  there  be  no  highway  at  the  point  in  controversy  that 
the  town  officers  may  lawfully  keep  open  for  the  use  of  the 
public,  then  the  tearing  down  of  the  fence  as  proposed 
would  be  a  continuing  trespass,  or  the  bringing  of  repeated 
suits  therefor  would  be  a  multiplicity  of  suits,  and  might 
cause  irreparable  injury  and  lead  to  breaches  of  the  peace, 
and  in  such  case  equity  has  jurisdiction.  Mclntyre  v.  Storey, 
80  111.  129;  Landers  v.  Town  of  Whitefield,  154  111.  630. 

Kay  &  Kay,  attorneys  for  defendants  in  error. 

"  To  warrant  the  interference  of  equity  upon  the  ground  of 
a  multiplicity  of  suits  there  must  be  different  persons  assail- 
ing the  same  right,  and  not  a  mere  repetition  of  the  same 
trespass  by  the  same  person,  the  case  being  susceptible 
of  compensation  in  damages.  If  the  right  is  disputed 
between  two  persons  only,  not  for  themselves  and  all  others 
in  interest,  but  for  themselves  alone,  the  bill  will  be  dis- 
missed. If  the  right  claimed  affects  numerous  parties,  equity 
will  sometimes  enjoin  a  continuance  of  the  litigation  because 
the  judgment  against  one  of  the  parties  would  not  be  bind* 
ing  on  the  others.  But  where  there  are  continued  suits 
between  two  single  individuals,  arising  from  the  separate 
repetition  of  trespasses,  equity  will  not  interfere  by  injunc- 
tion where  the  right  has  not  been  established  by  law,  because 
a  judgment  in  any  one  of  the  suits  would  be  evidence  in  all 
the  others.    If  the  right  has  not  been  established  at  law. 
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the  necessity  of  intervention  does  not  exist."  Chicago  Pub- 
lic Stock  Exchange  v.  McClaughry,  148  111.  372;  1  High  on 
Inj.,  Sec.  700;  2  Story's  Eq.  Jur.,  Sec.  857;  Poyer  v.  Vil- 
lage of  JDes  Plaines,  123  111.  Ill;  Pratt  v.  Kendig,  128  111. 
293. 

Equity  will  not  interfere,  by  injunction,  to  prevent  a 
mere  trespass,  except  to  prevent  irreparable  injury  or  to 
prevent  a  multiplicity  of  suits.  Thornton  v.  EoU,  118  111. 
350;  Owens  v.  Crossett,  105  Id.  354;  City  of  Chicago  ,v. 
Wright,  69  Id.  318;  Toof  v.  City  of  Decatur,  19  111.  App. 
204;  Davis  v.  Ilinton,  29  Id.  328;  Chicago  Public  Stock 
Exchange  v.  McClaughry,  148  111.  372. 

Before  equity  will  assume  jurisdiction  in  order  to  prevent 
a  multiplicity  of  suits  between  the  same  parties,  complain- 
ant's rights  must  be  first  established  at  law.  Poyer  v.  Des 
Plaines,  123  111.  Ill;  Pratt  v.  Kendig,  128  Id.  293;  Chicago 
Public  Stock  Exchange  v.  McClaughry,  148  Id.  372;  1  High 
on  Injunction,  Sec.  7U0. 

Where  adequate  relief  may  be  had  in  the  usual  procedure 
at  law,  equity  will  not  interfere  by  injunction.  Chicago  Pub- 
lic Stock  Exchange  v.  McClaughry,  148  111.  372;  Goodell  v. 
Lassen,  69  Id.  145;  Wells  v.  Lammey,  88  Id.  174;  1  High  on 
Injunctions,  Sec.  699. 

• 

Mr.  Justice  Dibell  dblivebed  the  opinion  of  the  Court. 

Plaintiff  in  error  owned  the  north  sixtv  acres  of  the  north 
half  of  the  southwest  quarter  of  section  eighteen,  in  the 
town  of  Concord,  Iroquois  county.  Defendants  in  error 
were  commissioners  of  highways  in  said  town.  There  was 
a  traveled  highway  on  plaintiff  in  error's  north  line,  north 
of  her  north  fence,  which  fence  she  claimed  had  stood  in  one 
place  for  more  than  twenty  years.  The  commissioners 
claimed  part  of  the  legal  highway  was  south  of  her  fence, 
and  moved  her  fence  south  accordingly.  She  moved  it 
back.  The  commissioners  moved  it  south  again.  She  again 
moved  it  back.  This  occurred  a  number  of  times.  There 
were  several  arrests  and  trials  at  law  growing  out  of  these 
ocx^urrences.    Thereafter  the  commissioners  gave  plaintiff  in 
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error  notice  that  unless  she  removed  her  fence  within  five 
days,  they  would  proceed  against  herf  or  obstructing  said  road, 
and  also  for  the  daily  penalty  for  allowing  said  obstructions 
to  continue.  She  then  filed  a  bill  in  equity  to  enjoin  said 
commissioners  from  removing  her  fence,  and  from  bringing 
suits  concerning  said  fence,  till  a  court  of  equity  should  fix 
the  rights  of  the  parties  and  of  the  public.  A  temporary 
injunction  was  granted  by  a  master.  Defendants  answered 
and  moved  to  dissolve  the  injunction.  The  court  dissolved 
the  injunction  and  dismissed  the  bill  for  want  of  equity,  and 
complainant  below  prosecutes  this  writ  of  error  from  said 
decree. 

Plaintiff  in  error  argues  certain  questions  of  practice, 
based  upon  her  claim  that  the  court  below  dismissed  the  bill 
after  answer  filed,  without  setting  the  cause  down  for  hear- 
ing, etc.;  but  we  are  of  opinion  those  questions  are  not 
raised  by  the  assignments  of  error,  which  are  as  follows : 
^^  1st.  The  court  erred  in  dissolving  said  injunction,  because 
the  main  allegations  in  said  bill  are  not  denied,  but  admit- 
ted in  said  answer.  2d.  There  is  nothing  in  said  record 
showing  said  road  was  ever  open  or  traveled  south  of  said 
fence,  and  the  allegations  that  said  fence  has  been  in  said 
place  for  twenty-five  years  are  not  denied,  therefore  the 
court  erred  in  dismissing  bill."  These  assignments  are  the 
pleadings  of  plaintiff  in  error  and  she  can  not  be  heard  upon 
any  other  supposed  errors  in  the  record.  The  question 
whether  the  court  below  pursued  the  proper  practice  is  not 
before  us  for  consideration. 

The  bill  in  this  case  states  no  facts  which  give  jurisdic- 
tion to  a  court  of  equity.  It  seeks  to  restrain  repeated 
trespasses  and  a  multiplicity  of  suits.  There  are  no  facts 
stated  which  show  plaintiff  in  error  will  suffer  irreparable 
injury  by  being  left  to  her  remedy  at  law.  She  states  that 
there  have  been  suits  at  law,  but  does  not  allege  there  has 
been  any  adjudication  in  her  favor  establishing  her  right  at 
law.  In  the  absence  of  the  allegation,  the  court  must  assume 
against  the  pleader  that  she  has  not  established  her  right  at 
law;  and,  indeed,  the  proper  inference  against  the  pleader 
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would  seem  to  be  that  she  has  been  defeated  in  the  actions 
at  law.  To  warrant  interference  on  the  ground  of  multi- 
plicity of  snits,  there  must  be  different  persons  assailing  the 
same  right,  and  not  a  mere  repetition  of  the  same  trespass 
by  the  same  person.  Here  there  could  be  no  suits  except 
between  the  plaintiff  in  error  and  the  commissioners  of  high- 
ways. The  Chicago  Public  Stock  Exchange  v.  McClaughry, 
148  111.  372;  Commissioners  of  Highways  v.  Green,  156  111. 
507;  Harms  v.  Jacobs,  158  111.  605. 

It  follows  that  if  the  assignments  of  error  truly  state  the 
condition  of  the  record  (which  we  can  not  admit),  still  the 
court  did  not  err  in  dissolving  the  injunction,  for  an  admis- 
sion of  the  truth  of  the  entire  bill  would  not  authorize  the 
injunction;  and  the  court  did  not  err  in  dismissing  the  bill, 
for  though  the  fence  of  the  plaintiff  in  error  had  been  in  the 
same  place  for  twenty-five  years,  still  she  has  a  complete 
remedy  at  law  for  its  illegal  removal,  and  therefore  has  no 
standing  in  equity.    Decree  afBrmed. 
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1.  Eqvitt 'PfUiCTiaii--Exception3  to  a  M(uter'8  Report  Need  Not  liecite  71  629 
the  JEinaencc.— Exceptions  to  a  master^s  report  need  not  set  out  the  evi- 1. 122^.1115. 
dence  relied  on,  but  will  be  held  sufficient  if  they  distinctly  point  out  the  71  529 
specific  matter  of  objection.  ^"^ 

2:  SiJiE—  Priority  of  Liens  May  he  Ad^jiisted  on  Foreclosure,  Although 
no  Cross-bilU  are  ^i^ed.— Where  a  cross-biU  filed  by  one  of  the  parties  to 
a  suit  to  enforce  a  mechanic's  lien,  asks  a  sale  of  the  property  to  pay  a 
mortgage  held  by  him,  it  is  proper  for  the  court  to  determine  the  prior- 
ity of  the  liens  upon  the  property  and  to  decree  their  payment  in  the  . 
proper  order,  without  any  cross- bills  by  other  lienholders,  as  a  necessary 
incident  to  the  relief  sought  by  the  mortgagee. 

8.  SkUR—Dismissttl  of  Original  Bill  Held  Not  to  Carry  Answer  with 
it,  Where  Cross- BiUs  Have  Been  Filed,— A.  filed  a  bill  against  B  and 
others  to  enforce  a  mechanic's  lien;  B  answered  claiming  a  prior  lien, 
and  C  and  D  filed  cross-bills  setting  up  claims  against  the  property.  On 
a  hearing  the  original  bill  was  dismissed,  and  C,  B  and  D  were  held  to  be 
entitled  ^  liens  in  the  order  named,    D  appealed,  claiming  that  the  dis* 
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missa]  of  the  ori^nal  bill  carried  B's  answer  with  it,  and  that  there  was 
no  pleading  to  support  the  decree  in  his  favor.  Held,  that  the  position 
was  not  well  taken. 

4.  Saisk— Leave  to  File  CrosfhbiU  Not  Necessary  Where  Defendant 
has  Answered, — ^A  defendant  who  has  answered  requires  no  leave  to  file 
a  cross-bill,  but  may  do  so  even  after  the  cause  has  been  referred  to  the 
master. 

6.  Appellate  Court  Practice — Errors  Not  Argued  Deemed  Waived, 
— In  order  to  properly  present  assignments  of  error,  a  plaintiff  in  error 
must  argue  them  in  his  opening  brief,  setting  forth  the  points,  reasons 
and  authorities  he  relies  upon  to  sustain  them  so  as  to  give  the  defend- 
ant in  error  a  fair  opportunity  to  know  his  position  and  to  reply  thereto, 
and  all  errors  not  so  argued  will  be  regarded  as  waived. 

6.  Same— -4n  Alleged  Error,  Not  Argued,  Held  Waived.— A  plaintiff 
in  error  in  his  opening  brief  copied  an  exception  to  a  master's  report,  an 
order  denying  a  motion  to  strike  certain  evidence  from  the  report,  and 
his  exception  to  such  order,  but  did  not  state  any  reasons  why  the  evi- 
dence should  not  have  been  considered,  and  cited  no  authority  to  support 
the  exception.  Held,  that  the  alleged  error  was  not  properly  presented, 
and  that  it  must  be  treated  as  waived  and  an  argument  in  its  support  in 
a  reply  brief  disregarded. 

7.  Same — An  Alleged  Error,  Not  Argued,  Held  Waived. — A  plaintiff 
in  error  in  his  opening  brief  stated  that  he  excepted  to  the  action  of  the 
court  in  excluding  from  a  decree  of  foreclosure  certain  dues  allowed  by 
the  master  in  his  favor,  and  that  such  action  was  error,  "  when  the 
mortgage  and  bond  in  terms  secured  the  dues."  This  was  all  that  was 
said  on  the  subject,  and  the  court  was  left  to  search  the  mortgage  and 
bond  to  ascertain  what  provision  was  relied  upon,  and  to  search  the 
abstract  for  the  ruling  complained  of.  -ITeZd,  that  as  the  attention  of 
the  court  was  not  called  to  the  facts  in  evidence  upon  which  the  ques- 
tion arose,  nor  to  the  reasons  which  would  make  the  ruling  erroneous, 
the  alleged  error  should  be  treated  as  waived. 

8.  MoRTOxOES— Effect  of  Notice  of  the  Existence  o/.— Priority  among 
mortgagees  depends  not  only  upon  the  date  of  the  recording  of  their 
mortgages,  but  also  upon  the  knowledge  they  have  of  the  true  state  of 
facts  as  to  the  title,  and  of  the  rights  and  equities  of  those  who  have  not 
fixed  their  priority  by  recording  their  mortgages,  and  a  subsequent  mort- 
gagee who  has  notice  of  a  prior  unrecorded  mortgage  is  affected  by  his 
knowledge  of  it  in  the  same  way  a  prior  record  of  the  mortgage  would 
affect  him. 

9.  AaENCY— IZTie  Relation  Held  to  Exist— The  court  reviews  the  evi- 
dence, and  concludes  that  the  person  who  acted  for  the  plaintiff  in  error 
in  the  negotiation  of  the  loan  held  by  it,  was  the  agent  of  the  plaintiff 
in  error  for  the  purposes  of  said  loan,  and  that  notice  to  him  of  a  prior 
unrecorded  mortgage  was  notice  to  the  plaintiff  in'error. 

10.  Same — An  Undiscovered  Principal  Bound. — A  contract  of  an 
agent  binds  his  principal,  though  the  fact  of  the  agency  and  the  name 
of  the  principal  are  not  disclosed  until  after  the  contract  is  made. 
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11.  Pleadings — Notice  of  Lien  May  be  Proved  Under  Pleading 
Claiming  Priority, — One  of  the  parties  to  a  suit  to  enforce  a  mechanic's 
lien,  in  his  answers  to  the  original  bill  and  to  a  cross-bill  filed  by  a 
mortgagee,  and  in  a  cross-bill  of  his  own,  claimed  that  he  had  a  prior 
lien  to  every  one  else.  On  the  trial  he  introduced  a  mortgage  executed 
before,  but  recorded  after  the  lien  of  the  other  mortgage  attached  to 
the  property,  and  also  evidence  to  show  that  the  mortgagee  therein  had 
notice  of  his  rights.  Hdd^  that  the  fact  that  such  notice  was  not  pleaded 
furnished  no  ground  of  complaint,  and  that  it  could  properly  be  proved 
in  support  of  the  claim  of  priority. 

12.  EQtJiTY  Pleading — An  Aneioer  to  a  Cross-bill  May  Refer  to  the 
Answer  to  the  Original  Bill  Although  Such  Bill  is  Dismissed, — A  refer- 
ence in  an  answer  to  a  cross-bill,  to  matters  stated  in  an  answer  to  the 
original  bill,  permits  a  reference  to  such  answer  for  the  purpose  of  sup- 
porting a  decree  sustaining  a  mechanic's  lien  set  up  in  the  answer  to  the 
tnt)6s-bill,  although  the  original  bill  is  dismissed  at  the  hearing. 

18.  Mechanic's  Liens— H^t/Z  Attaxih  to  an  Equitable  Interest,  and  to 
an  After-acquired  Legal  Title,  —A  person  holding  a  contract  with  the 
owner  of  real  estate  for  a  warranty  deed  may  subject  his  interest  to  a 
mechanic*s  lien,  and  upon  the  vendee  acquiring  legal  title  during  the 
progress  of  the  work  the  lien  attaches  to  the  entire  title  so  vested  in  him. 

14.  Same— ^  Contract  Made  by  a  Htuband  Held  Binding  on  His  Wife, 
— In  a  suit  to  enforce  a  mechanic's  lien  against  property  belonging  to  a 
wife,  where  the  contract  was  made  by  her  husband,  the  court  reviews  the 
evidence,  and  holds  that  the  contract  was  binding  on  the  wife. 

15.  Sabce — Naming  Third  Persons  as  Debtors  unth  the  Owner  of  the 
Property, ^The  fact  that  a  person  claiming  a  mechanic's  lien,  in  the 
statement  filed  as  required  by  law,  named  other  persons  with  the  owner 
of  the  property  as  the  persons  from  whom  his  demand  is  due,  does  not 
invalidate  the  statement  nor  defeat  the  lien. 

16.  Same — A  Lien  Held  to  Have  Priority  Over  a  Mortgage  Under  Act 
in  Fbrce  in  1893, — Under  Sec.  17  of  the  mechanic's  lien  act,  in  force  in 
1893,  the  mortgage  of  plaintiff  in  error  could  not  operate  upon  the  build- 
ings erected  or  materials  furnished  in  this  case  until  the  lien  in  favor  of 
the  person  doing  the  work  or  furnishing  the  materials  was  satisfied. 

Bill,  to  enforce  a  mechanic's  lien  and  cross-bills  to  foreclose  mortgages. 
Error  to  the  City  Court  of  Aurora;  the  Hon.  Russell  P.  Goodwin,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opin- 
ion filed  September  20,  1897. 

R.  G.  MoNTONY  and  S.  N.  Hoover,  attorneys  for  plaintiff 
in  error. 

While  the  knowledge  of  an  agent  is  ordinarily  to  be 
imputed  to  the  principal,  it  would  appear  now  to  be  well 
established  that  there  is  an  exception  to  the  construction  or 
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imputation  of  notice  from  the  agent  to  the  principal,  in  case 
of  such  conduct  by  the  agent  as  raises  a  clear  presumption 
that  he  would  not  communicate  the  fact  in  controversy,  as 
where  the  communication  of  such  a  fact  would  necessarily 
prevent  the  consummation  of  a  fraudulent  scheme  which  the 
agent  was  engaged  in  perpetrating.  Am.  &  Eng.  Ency. 
of  Law,  Vol.  I,  423;  Nat.  Life  Ins.  Co.  v.  Minch,  53  N.  Y. 
144;  Dillaway  v.  Butler,  185  Mass.  479;  Inneraritj^  v.  Mer- 
chants National  Bank,  139  Mass.  332;  Story  on  Agency, 
p.  140;  Fulton  Bank  v.  New  York  &  Sharon  Canal  Co.,  4 
Paige,  127;  Wells  v.  Am.  Ex.  Co.,  44  Wis.  342;  Congar  v. 
Chicago  N.  W.  Ky.  Co.,  24  Wis.  159;  Meacham  on  Agency, 
Ed.  1889,  Sees.  718,  719,  721,  723,  725,  729. 

The  contract  under  which  the  material  was  furnished 
must  be  with  the  owner  of  some  legal  or  equitable  interest, 
and  that  interest  must  exist  at  the  time  of  making  the  con- 
tract. In  this  case  a  contract  made  with  Francis  E.  Ayers 
will  not  support  a  lien  on  the  property  of  Emma  I.  Ayers. 
Coleman's  Mechanic's  Liens,  Sec.  110;  Sisson  v.  Holcomb, 
58  Mich.  635;  Gaddis  v.  Leeson  et  al.,  55  111.  83;  Campbell 
V.  Jacobson,  145  111.  389;  Jones  on  Liens,  Sec.  1259;  Wendt 
V.  Martin,  89  111.  139;  Lauer  v.  Bandow,  43  Wis.  563;  Jones 
V.  Walker,  63  N.  Y.  612;  Paulsen  v.  Manske,  126  IlL  76. 

If  a  contract  was  made  by  an  agent,  such  agency  must  be 
established  as  well  as  averred.  Wilson  v.  Schuck,  5  111. 
App.  572.  In  this  case  the  claimant  for  a  lien  has  averred 
agency  but  has  failed  to  show  that  such  agency  existed. 
Proctor  V.  Tows,  115  111.  138;  McCarthy  v.  Carter,  49  111. 
53;  Franklin  Savings  Bank  v.  Taylor,  131  LI.  376. 

The  burden  is  on  the  party  with  whom  the  contract  is 
made  to  ascertain  who  owns  the  property  on  which  improve- 
ments are  to  be  made,  and  the  extent  or  the  authority  of  the 
pretended  agent,  before  entering  into  a  contract  for  furnish- 
ing the  material.  Proctor  v.  Tows,  115  111.  138;  McCarthy 
V.  Carter,  49  111.  53;  Baxter  v.  Hutchings,  49  111.  116. 

It  is  well  settled  that  when  the  credit  is  given  to  the  hus- 
band on  his  own  account,  there  can  be  no  lien  enforced 
against  his  wife's  land.    Campbell  v.  Jacobson,  145  111.  389; 
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Little  V.  Vredenburg,  16  III.  App.  189;  McGraw  v.  Storke, 
44  III.  App.  311;  Clement  v.  Newton,  78  III.  427;  Wendt  v. 
Martin,  89  III.  139;  Geary  v.  Hennessy,  9  III.  App.  17. 

The  enhanced  value  of  the  property  by  the  improvements 
which  the  owner  pays  for,  inures  to  the  benefit  of  the  mort- 
gagee and  not  the  mechanic  or  material  man,  and  the 
improvements  paid  for  by  the  money  of  the  mortgagee, 
prior  or  subsequent  to  the  mechanic's  lien,  inure  to  his  ben- 
efit. Coleman  Mechanic's  Liens,  Sec.  172;  Clark  et  al.  v. 
Moore  et  al,  64  III.  273. 

Recognizing  the  rule  to  hold  all  improvements  placed 
by  the  mortgagor  on  the  premises  as  being  embraced  in  and 
subject  to  the  mortgage,  is  only  carrying  into  the  enforce- 
ment of  the  mechanic's  lien  law,  the  well  known  equity 
principle  recognized  in  the  following  cases :  Cable  et  al.  v. 
Ellis  et  al.,  120  III.  152;  Ebelmesser  v.  Ebelmesser,  99  111. 
541;  Worth  v.  Worth,  84  III.  442. 

Abthub  M.  Bbaupbb,  attorney  for  defendant  in  error 
Henry  Hafenrichter. 

A  corporation  can  not  see  or  know  anything  except  by 
the  eyes  or  intelligence  of  its  officers.  Notice  to  the  agent 
in  a  transaction  must  be  notice  to  the  principal,  otherwise  it 
would  be  in  the  power  of  any  one,  by  employing  an  agent,  to 
practice  with  impunity  the  grossest  frauds.  Factors'  &  T. 
Ins.  Co.  V.  Marine  Dry  Dock  Co.,  31  La.  Ann.  149;  Downes 
v.  Power,  2  Ball  &  Beaty,  491. 

As  against  corporations  there  are  peculiar  and.  urgent 
reasons  for  a  stringent  enforcement  of  the  general  rule  that 
knowledge  acquired  or  notice  received  by  an  officer  or  agent, 
within  the  scope  of  the  agency,  is  deemed  notice  to  the  prin- 
cipal, as  a  corporation  can  not  see  or  know  anything  except 
by  the  intelligence  of  its  officers.  Birmingham  Trust  Co. 
V.  Louisiana  Nat.  Bank,  99  Ala.  379. 

Where  the  business  of  a  company  is  such  as  to  require  it 
to  be  conducted  through  agents,  notice  to  an  agent  in  a  matter 
in  which  he  acted  within  the  scope  of  his  employment  and 
in  the  usual  course  of  the  company's  business  will  bind  the 
company.  Pontchartrain  R.  R.  Co.  v.  Heirne,  2  La.  Ann.  129. 
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Proof  that  a  person  has  dealt  with  an  agent  of  a  corpora- 
tion in  good  faith,  within  the  scope  of  his  apparent  authority, 
and  relied  npon  this  apparent  authority,  will  render  the 
corporation  liable  for  the  act,  whether  the  agent  exceeded 
his  authority  or  not;  and  in  order  to  establish  a  defense  it 
must  be  shown  not  only  that  the  act  of  the  agent  was  unau- 
thorized, but  also  that  the  party  dealing  with  the  agent  had 
notice  thereof,  or  that  he  did  not  rely  upon  the  apparent 
powers  conferred  upon  the  agent  by  the  corporation.  17 
Am.  &  Eng.  Ency.,  158,  169. 

When  a  duty  is  imposed  upon  and  intrusted  to  an  agent 
hf  a  corporation,  notice  to  such  agent  of  matters  falling 
within  his  line  of  duty,  is  notice  to  the  corporation.  San- 
gamon Coal  Min.  Co.  v.  Wiggerhaus,  122  III.  279. 

The  rule  that  notice  to  an  agent  is  notice  to  the  principal, 
alike  includes  and  applies  to  the  positive  information  or 
knowledge  obtained  or  possessed  by  an  agent  in  the  trans- 
action, and  to  actual  or  constructive  notice  communicated 
to  him  therein.  As  a  general  rule  notice  to  an  agent  who 
has  conducted,  or  who  has  been  active  as  a  party  to  a 
transaction,  is  sutRcient  constructive  notice  to  his  principal 
in  the  matter.     Fisher  v.  Crescent  Ins.  Co.,  33  Fed.  Rep.  544. 

Notice  of  a  prior  incumbrance  to  anagent  is  notice  to  the 
principal.    Astor  v.  Wells,  17  U.  S.  (4  Wheat.)  466. 

Notice  of  an  unrecorded  deed  to  an  attorney  or  agent  is 
equivalent  to  notice  to  his  principal.  Dickerson  v.  Bowers, 
42  N.  J.  Eq.  295. 

The  knowledge  of  the  agent  is  knowledge  of  the  princi- 
pal. Hoover  v.  Wise,  91  U.  S.  310;  Fulton  Bank  v.  New 
York  &  S.  Canal  Co.,  4  Paige,  127;  United  States  Bank  v. 
Davis,  2  Hill,  451;  McGurk  v.  Metropolitan  Life  Insurance 
Co.  (Conn.),  1  L.  R.  A.  563. 

Where  an  agent  comes  to  the  knowledge  of  a  fact  while  he 
is  concerned  for  the  principal,  this  operates  as  constructive 
notice  to  the  principal  himself.  Ingalls  v.  Morgan,  10  N. 
Y.  185;  Jeffrey  v.  Bigelow,  13  Wend.  518;  Norris  v.  Le- 
Neve,  3  Atk.  26;  Brotherton  v.  Hatt,  2  Yern.  574;  Jennings 
V.  Moore,  Ibid.  609;  Downes  v.  Power,  2  Ball  &  B.  491. 
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A  principal  is  chargeable  with  all  the  knowledge  the 
agent  possesses  in  the  transaction  of  the  business  he  has  in 
charge.    Myers  v.  Mutual  Life  Ins.  Co.,  82  Hun,  327. 

When  the  agent's  employment  is  of  a  continuous  charac- 
ter, and  the  duty  rests  upon  him  to  communicate  information 
acquired  by  him  to  his  principal,  his  knowledge,  however 
and  wherever  acquired,  becomes  the  knowledge  of  the  prin- 
cipal, and  the  latter  is  bound  thereby.  Village  of  Port 
Jervis  v.  First  Nat.  Bank,  96  N.  Y.  559. 

Knowledge  by  the  defendant's  agent  is  just  as  effectual 
to  charge  the  defendant  with  such  knowledge,  as  though  he 
actually  possessed  it.  North  v.  House,  6  Nat.  Bank  JKegr. 
365;  Mayer  v.  Hermann,  10  Blatch.  256. 

The  doctrine  now  seems  to  be  established  that  if  the  agent 
at  the  time  of  effecting  a  purchase  has  knowledge  of  any 
prior  lien,  trust  or  fraud  affecting  the  property,  his  princi- 
pal is  affected  thereby.  The  general  rule  that  a  princiiml 
is  bound  by  the  knowledge  of  his  agent  is  based  on  the 
principle  of  law  that  it  is  the  agent's  duty  to  communicate 
to  his  principal  the  knowledge  which  he  has  respecting  the 
subject-matter  of  negotiation,  and  the  presumption  that  he 
will  perform  that  duty.  The  Distilled  Spirits,  11  Wall,  306, 
Notice  to  the  agent  of  a  purchaser  of  land,  of  the  equitable 
rights  of  a  third  person  in  the  same,  the  agent  having  been 
employed  in  respect  of,  and  participated  in  the  transaction, 
is  notice  to  the  purchaser.  Jackson  v,  Horton,  126  111,  566; 
Doyle  V.  Teas,  4  Scam.  202;  Rector  v.  Rector,  8  111.  119. 

On  the  general  proposition  see  also,  1  Am,  &  £ng.  Enoy. 
of  Law  (2d  Ed.),  1144  and  cases  cited  in  note  1« 

The  rule  holding  the  principal  liable  for  notice  given  to 
an  agent,  applies  to  agents  of  corporations  as  well  as  to 
those  of  other  principals.  Waynesville  Nat,  Bank  v.  Irons, 
8  Fed.  Rep.  1;  Farmers,  etc.,  Bank  v,  Payne,  25  Conn.  449; 
Factors'  and  T.  Ins.  Co.  v.  Marine  Dry  Dock  Co.,  81  La. 
Ann.  149;  Nat.  Security  Bank  v.  Cushman,  121  Mass,  490; 
Oragie  v.  Hadtey,  99  N.  Y.  131;  Wilson  v,  McCuUough,  23 
Pa.  St.  440;  Hart  v.  Farmers  Bank,  33  Vt.  252;  Nashville, 
etc.,  V.  Elliott,  1  Coldw.  (Tenn.)  619;  Hay  ward  v.  Nat,  Ins. 
Co.,  52  Mo.  191;  Mihills  Mfg.  Co.  v.  Camp,  49  Wis.  130, 
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A  corporation  is  liable  to  the  same  extent  and  under  the 
same  circumstances  as  a  natural  person  for  the  consequences 
of  its  wrongful  acts;  and  there  can  be  no  doubt  that  if  the 
agents  employed  by  it  conduct  themselves  fraudulently,  so 
that  if  they  had  been  acting  for  private  employers,  the 
persons  for  whom  they  were  acting  would  have  been  affected 
by  their  fraud,  the  same  principle  must  prevail  when  the 
principal  is  a  corporation.  New  York  &  N.  H.  K.  R.  v. 
Schuyler,  34  N.  T.  60-51;  Ranger  v.  Great  Western  Ry. 
Co.,  5  House  of  Lords  Cases,  86. 

It  is  the  settled  rule  in  England,  in  cases  at  law,  and  in 
America,  both  at  law  and  in  equity,  that  a  corporation  is 
responsible  for  the  frauds  of  its  agents  when  acting  within 
the  powers  of  the  corporation,  and  within  the  scope  of  his 
agency,  precisely  as  a  natural  person  is.  5  Thompson's 
Corp.,  Sec.  6321,  and  note  3  and  cases  cited. 

A  special  authority  to  commit  the  fraudulent  act  is  not 
necessary  to  make  the  corporation  answerable  for  it.  It  is 
enough  that  the  agent  had  authority  to  transact  the  busi- 
ness of  the  corporation,  in  the  course  of  which  he  committ^ 
the  fraud.     Ibid.,  Sec.  6322. 

The  association  is  liable  to  third  parties  for  whatever 
the  agent  does  or  says,  whatever  contracts,  representations 
or  admissions  he  makes,  whatever  negligence  he  is  guilty 
of,  and  whatever  fraud  or  wrong  he  commits,  provided  the 
agent  acts  within  the  scope  of  his  apparent  authority. 
Thompson  on  Building  Associations,  Sec.  3. 

A  principal  is  liable  to  third  persons  for  misfeasances, 
negligence  and  omissions  of  duty  of  his  agent,  leaving  to  him 
his  remedy  against  the  agent.  And  such  liability  extends 
to  private  corporations.  Story  on  Agency  (8th  Ed.),  400, 
401;  Taylor  v.  Taylor,  20  111.  650;  Angell  and  Ames  on 
Corp.  364;  Evans'  Prin.  <fe  Agent,  470;  Prairie,  etc..  Build- 
ing Association  v.  Gorrie,  64  111.  App.  325;  U.  S.  Bank  v. 
Davis,  2  Hill,  451. 

The  court  will  not  wander  at  large  into  the  evidence,  and 
therefore  either  party  who  may  wish  to  object  before  the 
master  and  except  before  the  court,  to  the  allowanoe  or  dis- 
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allowance  of  any  item,  shoald  require  the  master  to  state 
the  evidence  and  reasons  upon  which  he  allows  or  disallows 
that  item.  Heflfron  v.  Gore,  40  111.  App.  257;  Brown  v. 
McKay,  51  111.  App.  295. 

If  either  party  is  dissatisfied  with  the  master's  report, 
exceptions  may  be  filed  thereto;  if  the  exoeptions  be  to 
findings  in  fact,  the  evidence  as  to  such  facts  should  be  set 
forth  or  pointed  out  with  such  directness  that  the  court  may 
readily  find  the  same  without  searching  through  the  entire 
record.    Brown  v.  McKay,  51  111.  App.  295. 

Exceptions  are  to  be  regarded  so  far  only  as  they  are 
supported  by  the  special  statements  of  the  master,  or  by 
the  evidence  which  ought  to  be  brought  before  the  court  by 
reference  to  the  particular  testimony  upon  which  the  excep- 
tion relies.  The  chancellor  would  have  been  justified  in 
overruling  the  exception  to  the  master's  conclusions  upon 
the  facts,  for  the  reason  alone  that  the  particular  evidence 
relied  upon  to  sustain  such  exceptions  was  not  pointed  out 
with  such  definiteness  that  it  could  be  easily  found  without 
searching  either  through  the  mass  of  evidence  or  unneces- 
sarily through  any  part  thereof.  Hodson  v.  Eugene  Glass 
Co.,  54  111.  App.  248;  Friedman  v.  Schoengen,  59  111.  App. 
376;  Wolcott  v.  Lake  View  B.  &  L.  Ass'n,  59  III.  App.  415; 
Springer  v.  Kroesohell,  59  111.  App.  434;  Rockwell  v.  O'Brien- 
Green  Co.,  62  111.  App.  293. 

Upon  this  record  the  court  can  not  review  the  conclusions 
of  fact,  because  the  appellant  did  not  take  steps  to  have  the 
master  state  upon  what  evidence  he  found  the  conclusions, 
respectively,  to  which  objections  were  made  and  exceptions 
taken.  Rimmer  v.  O'Brien-Green  Co.,  64  111.  App.  106; 
McMannomy  v.  Walker,  63  III.  App.  259;  Prairie  State  L. 
&  B.  Ass'n  V.  Nubling,  64  III.  App.  330;  United  Shirt  & 
Collar  Co.  v.  Pitzile,  66  III.  App.  477. 

Aldbioh,  "Winslow  &  WoROESTEE,  attomcys  for  defendant 
in  error  Laurens  Hull. 

Errors  which  are  not  insisted  upon  in  the  argument  must 
be  considered  abandoned.    Griffin  v.  Larned,  HI  111.  432; 
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Wabash,  St.  L.  &  P.  Ry.  Co.  v.  McDougal,  113  111.  605; 
Schmit  V.  Devine,  63  111.  App.  289;  Cook  v.  Moulton,  69  IlL 
App.  428. 

When  errors  are  not  insisted  upon  by  appellant  in  his 
openinof  brief,  it  is  too  late  to  present  them  in  a  reply  brief. 
A  practice  of  this  kind  would  be  very  unfair  to  appellee, 
and  would  deprive  the  court  of  the  benefit  of  any  argument 
appellee  might  have  made  if  the  objection  had  been  raised 
at  the  proper  time.  Schumacher  v.  Bell,  164  111.  181;  Pratt 
V.  Trustees,  93  111.  475;  Illinois  Central  R.  K.  Co.  v.  Heis- 
ner,  45  111.  App.  143. 

A  vendee  in  possession  of  a  lot  under  contract  of  pur- 
chase has  such  an  interest  therein  as  will  support  the  lien 
of  a  mechanic  for  work  done  and  materials  furnished  prior 
to  the  forfeiture  of  a  contract.  Henderson  v.  Connelly,  23 
111.  App.  601;  S.  C,  123  111.  98. 

The  word  "owner"  in  the  statute  includes  the  owner  in 
equity  as  well  as  at  law.  It  covers  one  who  has  the  equi- 
table title.  Phillips  on  Mechanics'  Liens,  Sees.  67,  188; 
Atkins  V.  Little,  17  Minn.  342;  Meyer  Bros.  Drug  Co.  v. 
Brown,  46  Kan.  543;  Eollin  v.  Cross,  45  N.  Y.  766;  Springer 
V.  Kroeschell,  161  III.  358. 

The  law  is  familiar  that  when  the  owner  of  property 
holds  out  another  or  allows  him  to  appear  as  the  owner  of, 
or  as  having  full  power  of  disposition  over  the  property,  and 
innocent  parties  are  thus  led  into  dealing  with  such  apparent 
owner,  or  person  having  the  apparent  power  of  disposition, 
they  will  be  protected.  Bigelow  on  Estoppel,  468;  Higgins 
v.  Ferguson,  14  111.  269;  Donaldson  v.  Holmes,  23  111.  85; 
Schwartz  v.  Saunders,  46  III.  18;  Bruck  v.  Bowermaster,  36 
111.  App.  510. 

The  principal  may,  when  discovered,  be  held  responsible, 
although  concealed  by  the  agent,  and  the  agent  alone 
trusted.  The  agency  and  defendant's  liability  must  depend 
upon  the  fact,  rather  than  upon  plaintiff's  knowledge  of  the 
fact.  Story  on  Agency,  Sees.  291-446;  Dykers  v.  Town- 
send,  24  N.  Y.  57;  Wiener  v.  Whipple,  53  Wis.  298;  Jessup 
v.  Steurer,  75  K  Y.  613;  Hill  v.  Miller,  76  N.  Y.  32;  Beymer 
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V.  Bonsall,  79  Pa.  St.  298;  Malcolm  v.  Lyon,  19  K  Y.  8. 210; 
Benjamin  on  Sales,  Sec.  219,  note  21  and  cases  cited;  Bo- 
land  V.  'S.  W.  Fuel  Co.,  34  Fed.  Rep.  523;  Polk  v.  Meadow 
Spring  D.  Co.,  20  Fed.  Rep.  37;  1  Am.  &  Eng.  Ency.  (2d 
Ed.),  1139  and  cases  cited;  Thompson  v.  Davenport,  3 
Smith's  Leading  Cases  (Ninth  Am.  Edition),  1632,  and 
cases  in  the  English  and  American  notes. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

This  cause  originated  in  a  bill  for  a  mechanic's  lien  upon 
lot  3  of  Burdsall  and  Bruce's  Addition  to  Aurora,  filed  by 
C.  Solfisburpf,  against  Emma  I.  Ayers,  the  owner  thereof,  and 
others,  for  materials  used  in  erecting  a  building  for  "  flats  " 
on  said  lot  Many  mechanics  and  material  men  filed  answers 
claiming  liens.  Plaintiff  in  error  answered,  claiming  a 
mortgage  lien  for  the  principal  sum  of  $6,000,  with  interest 
and  other  charges  superior  to  all  other  liens,  and  filed  a 
cross-bill  for  the  foreclosure  of  said  mortgage.  Henry 
Hafenrichter  answered,  claiming  a  mortgage  lien  for  the 
principal  sum  of  $1,850,  with  interest,  prior  to  all  other 
liens,  and  filed  a  cross-bill  for  the  foreclosure  of  said  mort- 
gage. Issues  were  joined,  and  there  was  reference  to  the 
master  to  take  proofs  and  state  an  account  between  the  par- 
ties. The  master  heard  proofs  and  prepared  a  report,  to 
•which  numerous  objections  were  filed,  and  by  the  master 
overruled;  exceptions  were  filed  to  the  master's  rulings,  and 
there  was  a  hearing  thereon  in  the  Circuit  Court,  where  two 
exceptions  were  sustained,  and  all  others  were  overruled, 
and  there  was  a  decree  accordingly.  By  said  decree  Hafen- 
ricshter  was  given  a  first  lien  under  his  mortgage;  Laurens 
Hull,  trading  as  the  Aurora  Lumber  Company,  was  given  a 
second  Hen  for  materials  furnished;  plaintiff  in  error  u'hs  given 
a  third  lien  under  its  mortgage;  nnmerous  other  mechanics 
and  material  men  were  given  a  fourth  lien  pro  rata;  and 
certain  others  who  had  asserted  liens,  including  C.  Solfis- 
burg,  were  denied  a  lien.  The  association  brings  the  case 
here  by  writ  of  error,  and  has  assigned  errors  upon  the  record. 
Ho  cross-errors  have  been  assigned,  and  the  rights  of  those 
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who  received  a  lien  fourth  in  order  and  of  those  who  were 
denied  a  lien,  are  not  involved.  Mrs.  Ayers  does  not  ques- 
tion the  order  of  the  liens  established  by  the  decree.  There 
is  also  no  controversy  between  Hafenrichter  and  Hull. 
The  questions  are,  whether  Hafenrichter  was  entitled  to  pri- 
ority over  plaintiff'in  error,  and  whether  Hull  was  entitled 
to  any  lien,  and  if  so,  whether  he  was  entitled  to  priority 
over  plaintifif  in  error. 

Mrs.  Ayers  is  the  daughter  of  Hafenrichter,  and  the  wife 
of  Francis  E.  Ayers.  J.  H.  Jenks,  at  the  time  of  the  events 
here  litigated,  was  the  secretary  of  the  advisory  board  of 
plaintiff  in  error  at  Aurora.  Hafenrichter  received  a  deed  of 
the  property  September  2,  1892,  and  afterward  made  some 
arrangement  for  selling  it  to  his  daughter,  and  she  went 
into  possession,  and  her  husband  made  contracts  with 
mechanics  and  material  men  for  the  erection  of  this  building. 
After  the  work  on  the  building  had  progressed  some  con- 
siderable time,  Hafenrichter,  on  May  20, 1893,  conveyed  the 
lot  to  Mrs.  Ayers  for  the  consideration  of  $2,200,  and  she 
paid  him  $350  in  cash,  and  executed  with  her  husband  a 
note  of  that  date  for  $1,850,  due  in  six  months  after  date, 
with  interest  at  six  per  cent  per  annum  for  the  balance  of 
the  purchase  money,  and  also  a  mortgafire  upon  the  lot 
securing  said  note;  Hafenrichter  handed  the  mortgage  to 
Ayers  that  day  with  directions  to  get  it  recorded,  and  sup- 
posed till  long  after  that  it  had  been  so  recorded.  As  the 
result  of  a  conference  between  Ayers  and  Jenks.  Avers 
kept  the  Hafenrichter  mortgage  off  the  record  till  Mrs. 
Ayers'  application  for  a  loan  from  plaintiff  in  error  had 
been  granted,  the  money  paid,  and  the  mortgage  to  the 
association  recorded.  Jenks  placed  the  association's  mort- 
gage on  record  July  8, 1893,  and  Ayers  placed  the  Hafen- 
richter mortgage  on  record  July  11,  1893.  Thus  the 
mortgage  first  executed  was  last  recorded. 

Defendants  in  error,  Hafenrichter  and  Hull,  in  their 
respective  briefs,  argue  that  the  objections  to  the  master's 
report  and  exceptions  to  his  rulings  were  fatally  defective 
in  not  reciting,  or  at  least  pointing  out,  the  evidence  upon 
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which  such  objections  and  exceptions  were  based.  The 
objections  in  question  were  precise,  pointed  out  the  specific 
matter  of  objection,  and  were  one  hundred  and  eighty-five 
in  number.  The  exceptions  to  the  master's  ruling  were  the 
same  in  number,  and  were  equally  precise.  Our  Supreriie 
Court,  in  Hayes  v.  Hammond,  162  111.  133,  and  Minchrod  v. 
UUman,  163  111.  25,  settled  the  rule  that  it  is  not  necessary 
to  set  out  the  evidence  relied  upon,  and  that  these  objec- 
tions and  exceptions  were  sufficient  in  form. 

The  assignments  of  error  are  sufficiently^  broad  to  ques- 
tion the  action  of  the  court  upon  each  exception  the  associ- 
ation filed.  In  order  to  properly  present  these  assignments, 
however,  plaintiff  in  error  was  required  to  argue  them  in  its 
opening  brief,  setting  forth  the  points  and  reasons  and 
authorities  it  relied  upon  to  sustain  them,  so  as  to  give 
defendant  in  error  a  fair  opportunity  to  know  its  position 
and  to  reply  thereto.  Errors  assigned  but  not  argued  in  the 
opening  brief  of  plaintiff  in  error, -must  be  regarded  as 
waived.  Wabash,  St.  L.  ifc  P.  Ry.  Co.  v.  McDougal,  1 18  111. 
229:  Harris  v.  Shebek,  151  111.  287;  Schumacher  v.  Bell,  164 
111.  181;  I.  C.  R.  R.  Co.  v.  Heisner,  45  111.  App.  143.  One  of 
plaintiffs  in  error's  exceptions  was  that  the  master  erred  in 
considering  certain  proof  taken  before  him  February  5  and 
6,  1896.  In  its  opening  brief  and  argument  it  copied  said 
exception,  and  the  order  of  the  court  below  denying  the 
motion  to  strike  said  proofs  out  of  the  master's  report  and 
its  exception  to  said  order,  but  did  not,  in  its  opening  brief, 
state  any  reasons  why  said  evidence  should  not  have  been 
considered,  or  why  it  should  have  been  stricken  out,  and 
cited  no  authorities  to  support  the  exception.  It  did  noth« 
ing  in  its  opening  brief  but  copy  the  exception  and  the  order. 
This  gave  defendants  in  error  no  chance  to  know  the  grounds 
on  which  plaintiff  in  error  would  seek  to  sustain  the  excep- 
tion, and  no  opportunity  to  answer  any  arguments  which 
could  be  urged  in  support  of  said  exception.  In  its  reply 
brief,  plaintiff  in  error  argues  said  exception  at  length.  We 
think  this  course  was  not  just  to  defendants  in  error,  nor  to 
this  court,  which  is  thereby  deprived  of  any  answer  they 
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might  have  made  to  the  argument  first  advanced  in  the 
reply  brief.  We  hold  the  failure  to  argue  the  question  in 
the  opening  brief  should  be  treated  as  a  waiver  of  the  sup- 
posed error.  We  think,  however,  there  was  no  error  in  con- 
sidering said  testimony.  When  it  was  heard  the  proofs  had 
not  been  closed.  There  had  been  much  delay  because  of 
the  inability  of  plaintiff  in  error  to  produce  its  witness,  J.  H. 
Jenks,  for  cross-examination,  owing  to  his  sickness.  Plaint- 
iff in  error  was  present  by  counsel  when  said  testimony 
was  heard,  and  had  an  opportunity  to  cross-examine,  and 
could  have  asked  for  time  to  produce  further  testimony  if  it 
desired.  The  matter  was  submitted  to  the  court  below,  and 
we  think  it  acted  within  its  discretion  in  allowing  the  testi* 
mony  to  stand. 

Plaintiff  in  error,  in  its  opening  brief,  states  that  it 
excepted  to  the  action  of  the  court  in  excluding  from  the 
decree  $1,032  of  dues  allowed  by  the  master  in  its  favor,  and 
that  this  was  error,  '^  when  the  mortgage  and  bond  in  terms 
secured  the  dues."  Plaintiff  in  error  devotes  but  a  single 
sentence  to  the  subject,  and  the  words  just  quoted  are  all 
the  argument  it  makes  upon  this  assignment  of  error.  We 
are  left  to  search  the  mortgage  and  bond  to  ascertain  upon 
what  provisions  therein  the  association  relies,  and  to  search 
the  abstract  to  find  where  the  ruling  complained  of  is  set 
forth  therein.  Our  attention  is  not  called  to  the  facts  in 
evidence  upon  which  said  question  of  dues  is  based,  nor  to 
the  reasons  which  would  make  the  ruling  erroneous.  We 
conclude  this  assignment  of  error  should  be  treated  as 
waived. 

When  Hafenrichter's  mortgage  was  placed  in  the  hands 
of  Ay ers  to  file  it  for  record,  he  immediately  consulted  Jenks, 
and  by  the  suggestion  and  procurement  of  the  latter,  Ayers 
withheld  it  from-  record  till  after  the  plaintiff  in  error's 
mortgage  was,  at  a  later  date,  executed,  sent  to  Blooming- 
ton,  accepted,  returned  from  Bloomington  with  the  money, 
and  recorded.  Plaintiff  in  error,  in  its  opening  brief,  admits 
the  acts  of  Jenks  in  this  matter,  in  the  following  language: 
*'  There  can  be  no  question  that  Francis  H.  Ayers  and 
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J.  H.  Jenks  colluded  together  to  withhold  Hafenrichter's 
mortgage  from  record  until  after  the  loan  was  made, 
and  the  mortgage  to  the  building  and  loan  association 
was  filed  for  record."  This  admission  was  repeated  in  said 
brief,  and  makes  a  consideration  of  the  details  of  the  evi- 
dence on  that  subject  unnecessary.  "  Subsequent  purchasers 
who  have  notice  of  a  prior  unrecorded  mortgage,  are  affected 
by  their  knowledge  of  it  in  the  same  way  that  the  prior 
record  of  such  mortgage  would  aflfect  them."  "Priority 
among  mortgagees  and  grantees  depends  not  only  upon  the 
date  of  their  deeds  and  the  date  of  their  record,  but  also 
upon  the  knowledge  they  have  of  the  true  state  of  facts  as 
to  the  title,  and  of  the  rights  and  equities  of  those  who  have 
not  fixed  their  priority  by  duly  recording  their  deeds."  1 
Jones  on  Mortgages,  Sec.  572;  Marshall  v.  Fisk,  6  Mass.  24; 
Dole  V.  Thurlow,  12  Mete.  157;  R.  S.,  1874,  c.  30,  Sec.  30.  It 
is  proved  in  this  case  that  after  Mrs.  Ayers  had  made  this 
application  to  plaintiff  in  error  for  a  loan,  and  about  a 
month  and  a  half  before  the  mortgage  to  plaintiff  in  error 
was  executed  and  delivered,  Ayers  told  Jenks  that  Mrs. 
Ayers  owed  Hafenrichter  $1,850  for  purchase  money  of  this 
property,  and  that  Hafenrichter  held  a  mortgage  on  the 
property  to  secure  said  debt.  If  notice  to  Jenks  was  notice 
to  plaintiff  in  error,  then  the  rule  above  stated  applies  to 
this  case,  and  Hafenrichter  was  entitled  to  the  prior  lien  he 
received.  If  notice  to  Jenks  was  not  notice  to  plaintiff  in 
error,  then  the  decree  was  erroneous  in  giving  Hafenrichter 
priority. 

Plaintiff  in  error  was  organized  in  1889  under  our  statute 
relative  to  building  associations.  Section  9  of  article  8  of 
its  by-laws  provides  that  the  board  of  directors  may  appoint 
advisory  boanls  to  such  an  extent  and  at  such  times  as  it 
may  deem  best.  "They  shall  advise  with  the  board  of 
directors  on  important  topics  whenever  called  upon  to  do  so, 
and  shall  furnish  said  directors  with  such  information  relat- 
ing to  the  matters  of  the  association  in  their  particular 
localities  as  they  may  from  time  to  time  require."  Article 
12  of  said  by-laws  provides  that  each  advisory  board  shall 
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consist  of  not  less  than  five  members,  who  shall  elect  a  pres- 
ident, vice-president,  secretary  and  treasurer,  and  may  elect 
them  from  members  of  the  association  who  are  not  mem- 
bers of  the  advisory  board.  Bond  is  required  from  the  sec- 
retary and  treasurer.  Section  4  of  said  article  requires  that 
all  monthly  dues  to  the  association  shall  be  paid  to  the 
treasurer  of  the  advisory  board,  and  by  him  remitted  to  the 
secretary  of  the  association  at  Bloomington.  Section  5  of 
said  article  provides  that  applications  for  shares  shall  be 
made  by  or  through  the  secretary  of  the  advisory  board, 
and  forwarded  by  him  to  the  secretary  of  the  association. 
And  section  .6  requires  members  wishing  loans  to  fill  blanks 
required  by  the  association,  and  present  then\  to  the  advisory 
board  for  action,  and  the  advisory  board  will  forward  them 
to  the  association. 

Plaintiff  in  error  organized  an  advisory  board  at  Aurora. 
J.  H.  Jenks  was  secretary  and  apparently  treasurer  thereof 
during  the  time  covered  by  the  events  here  in  controversy. 
Mrs.  Ayers  and  her  husband  applied  to  the  association 
through  Jenks  for  stock  and  for  the  loan.  He  secured  the 
issue  of  stock  to  Ayers,  and  its  transfer  to  Mrs.  Aj'^ers  when 
he  discovared  an  error  had  been  made  as  to  the  person  in 
whose  name  the  land  was  held.  Jenks  transmitted  the 
application  to  the  home  office.  Mrs.  Ayers  and  her  husband 
executed  the  bond  and  mortgage  in  his  presence.  The  asso- 
ciation sent  the  draft  for  nearly  $6,000  to  Jenks;  he  caused 
Mrs.  Avers  to  indorse  it  on  the  back  and  return  it  to  him, 
and  he  deposited  it  in  the  bank,  and  collected  it  and  held 
the  money,  took  out  of  it  dues,  etc.,  owing  to  the  association, 
and  paid  the  rest  of  the  money  out  on  orders  of  Ayers  and 
wife  as  the  building  progressed.  Although  plaintiff  in  error 
put  in  evidence  the  by-laws,  it  also  proved  orally  by  Jenks, 
its  witness,  that  his  duties  as  secretary  of  the  local  board 
were  to  solicit  stock,  make  loans,  collect  due^  and  interest, 
do  the  general  work  of  the  secretary  and  treasurer  of  the 
local  board  at  Aurora,  keep  the  accounts  of  the  association 
at  Aurora,  and  to  collect  dues,  premiums  and  fees  of  the 
stockholders  of   the  association  at  Aurora.    Jenks  paid  ofiF 
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the  prior  Butler  mortgage  previously  resting  on  the  prop- 
erty, recorded  its  release,  and  recorded  plaintiff  in  error's 
mortgage.  It  was  only  by  Jenks  the  association  could 
prove  what  had  actually  been  paid  by  Mrs.  Ayers  upon  the 
dues,  interest  and  premium.  'So  one  else  connected  with 
the  association  knew,  except  by  his  books  and  reports. 
Counsel  for  the  association  in  interrogating  Jenks  as  its  wit- 
ness, assumed  he  had  been  ^^  acting  as  agent  for  the  Inter- 
State  Building  &  Loan  Association  in  Aurora,"  and  he  so 
assumed  in  his  answers.  Jenks  was  the  officer  of  the  asso- 
ciation who  retained  possession  of  the  stock  upon  which  the 
loan  was  made,  as  the  bond  and  mortgage  recited.  Jenks 
testified  "  we  "  had  been  to  the  records  to  ascertain  the  state 
of  the  title,  implying  he  performed  that  office  for  plaintiff 
in  error.  Plaintiff  in  error  proved  what  statements  Ayers 
made  to  Jenks  as  to  the  condition  of  the  title,  evidently  on 
the  theory  that  a  statement  by  Ayers  to  Jenks  that  the 
property  was  clear,  was  a  statement  to  the  association. 
Marian  Hatch,  called  as  a  witness  by  the  association,*  testi- 
fied she  succeeded  Jenks  as  agent  of  the  association,  and  had 
in  her  possession  the  ledger  kept  by  Jenks  containing  the 
accounts  of  the  payments  made  by  him  out  of  the  proceeds 
of  this  loan  to  material  men  and  laborers  on  the  building, 
on  the  orders  of  Mr.  and  Mrs.  Avers.  It  is  evident  this  was 
a  book  belonging  to  the  association  in  which  Jenks  kept  its 
accounts  at  Aurora.  The  abstract  of  title  was  examined  and 
passed  upon  by  the  lawyer  of  the  association  at  Blooming- 
ton,  and  perhaps  the  mortgage  was  drawn  there;  but  so  far 
as  appears  from  the  evidence  every  other  act  on  behalf  of 
the  association  in  regard  to  this  loan,  was  performed  by 
Jenks  for  it.  Ayers  and  wife  did  not  see  or  deal  with  any 
other  officer  of  the  association. 

The  argument  of  plaintiff  in  error  on  the  subject  of  notice 
carried  to  its  legitimate  conclusion,  produces  the  result  that 
the  association  would  not  be  bound  by  notice  of  a  prior 
unrecorded  mortgage  where  said  notice  was  given  to  any 
of  its  officers  except  the  lawyer  whom  it  hired  to  examine 
abstracts  of  title.    We  do  not  think  it  could  relieve  itself 
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of  the  effect  of  notice  to  its  oflScers  by  hiring  a  lawyer  to 
advise  it  whether  the  proposed  borrower  had  a  good  title. 
It  is  argued  Jenks  was  the  agent  of  Ayers  and  wife  because 
they  paid  him  $25  to  go  to  Bioomington  and  try  to  hurry 
up  the  loan,  which  was  being  delayed.  Whether  this  $25 
more  than  paid  his  traveling  expenses  is  not  disclosed,  but 
he  evidently  went  because  he  was  the  agent  of  the  associa- 
tion.  It  is  claimed  Jenks  was  agent  of  Mrs.  Ayers  because 
she  paid  him  $45  for  issuing  stock,  but  the  testimony  of 
Jenks  shows  the  rules  allowed  the  secretary  of  the  advisory 
board  a  fee  of  one  dollar  for  each  share  of  stock  issued,  and 
the  sixty  shares  issued  to  Mrs.  Ayers  entitled  Jenks  to  a 
fee  of  $60,  but  he  agreed  to  take  $45  therefor.  This,  there- 
fore, was  a  fee  paid  to  him  as  an  officer  of  plaintiff  in  error. 
It  is  insisted  Jenks  acted  as  the  agent  of  Mrs.  Ayers  in  pay- 
ing out  the  proceeds  of  the  loan  to  her  material  men  and 
laborers  on  the  order  of  her  husband  or  herself  as  the  build- 
ing  progressed.  This  position  is  untenable.  A  building 
association  furnishing  money  to  put  up  a  building  on  the 
premises  mortgaged  to  it,  which  building  is  usually  an 
important  part  of  its  security  for  the  payment  of  the  loan, 
does  not  place  the  avails  of  the  loan  in  the  hands  of  the 
mortgagor,  and  leave  it  to  his  discretion  whether  he  will 
put  the  money  into  the  building  or  use  it  elsewhere  for  his 
other  purposes.  Such  a  course  would  be  suicidal  to  the 
association.  It  requires  the  borrower  to  permit  it  to  retain 
the  money,  and  it  pays  out  the  money  on  the  order  of  the 
borrower,  and  thus  sees  that  the  proceeds  of  the  loan  are 
applied  to  the  building  on  the  real  estate  given  it  as  secu- 
rity. Jenks  performed  that  responsible  office  for  plaintiff 
in  error.  We  hold  he  was  an  agent  of  the  association  for 
the  purposes  of  this  loan,  and  that  notice  to  him  of  the 
prior  unrecorded  Hafenrichter  purchase  money  mortgage 
for  $1,850  was  notice  to  the  association.  To  hold  otherwise 
would,  it  seems  to  us,  practically  relieve  plaintiff  in  error 
from  the  effect  of  the  doctrine  of  notice  as  to  loans  made  by 
it  through  its  advisory  boards  at  places  other  than  Bloom* 
ington,  where  its  cliief  officers  reside.    Jenks  no  doubt 
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'  intended  by  bis  action  in  this  matter  to  give  his  associ* 
ation  priority  over  the  Hafenrichter  mortgage,  and  was 
endeavoring  to  act  for  the  benefit  of  his  principal,  the 
association.  It  follows  that  we  are  of  opinion  plaintiff 
in  error,  through  its  agent,  Jenks,  had  full  notice  of  the 
unrecorded  mortgage. 

But  it  is  argued  Hafenrichter  did  not  in  his  pleadings 
charge  notice  to  plaintiff  in  error  of  the  unrecorded  mort- 
gage. He  did,  however,  in  bis  answer  to  the  original  bill 
and  to  the  cross-bill  of  plaintiff  in  error,  and  in  his  own 
crossrbill,  charge  he  had  a  lien  prior  to  every  one  else,  and 
this  notice  to  plaintiff  in  error,  through  its  agent,  Jenks,  is 
one  item  of  the  proof  by  which  he  seeks  to  establish  that 
priority,  and  the  rule  is  familiar  that  a  party  need  not  plead 
his  evidence.  It  is  said  Hafenrichter  filed  his  cross-bill  the 
dav  after  the  reference  to  the  master,  without  leave  of 
court,  and  that  it  should  not  have  been  treated  as  included 
in  the  reference.  A  defendant  who  has  answered  requires 
no  leave  to  file  a  cross-bill,  and  it  is  not  too  late  to  file  a 
cross-bill  after  a  reference  has  been  made;  but  this  cross-bill 
was  wholly  unnecessary,  and  the  decree  does  not  depend 
upon  it.  In  each  of  his  answers  Hafenrichter  set  up  his  mort- 
gage, and  averred  it  was  a  prior  lien  to  all  others.  The 
cross-bill  of  plaintiff  in  error  asked  a  sale  of  the  property 
to  pay  its  mortgage.  It  was  indispensable  to  that  relief 
that  the  court  should  establish  the  order  of  liens  from  the 
evidence,  and  direct  their  payment  in  the  order  of  their 
priority  out  of  the  proceeds  of  the  sale.  Dillman  v.  Will 
County  National  Bank,  138  111.  282.  As  the  proofs  stand, 
Hafenrichter  must  have  been  paid  first  out  of  the  proceeds 
of  a  sale  under  the  association's  cross-bill,  even  if  he  had 
filed  no  cross-bill. 

It  is  asserted  Hull  was  not  entitled  to  the  lien  given 
him,  because  Mrs.  Ayers  had  no  title  when  he  made  the 
contract  to  furnish  materials  for  said  building,  and  there- 
fore his  contract  was  not  with  the  owner.  Ayers  testi- 
fied the  subject  of  the  conveyance  of  this  property  from 
Hafenrichter  to  Mrs.  Ayers  of  May  20,  1893,  had  been 
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considered  by  Hafenrichter  and  himself  before  that  date; 
that  along  about  the  first  of  March  or  last  of  February, 
1893,  a  deal  was  made  by  which  it  was  understood  Mrs. 
Ayers  was  to  be  the  owner  of  the  premises;  and  that  the 
transactions  between  them  on  May  20th,  the  deed  to  Mrs. 
Aycrs,  and  the  note  and  mortgage  back  to  Hafenrichter,  were 
the  consummation  of  that  previous  contract.  The  questions 
put  to  Ayers  on  this  subject  were  leading,  but  they  were 
not  objected  to,  and  the  facts  so  established  were  not  contra- 
dicted. We  think  this  sufficient  prima  facie  proof  that 
there  was  a  contract  between  the  parties  about  the  last  of 
February  or  first  of  March,  1893,  by  which  Hafenrichter 
was  to  convey  these  premises  to  Mrs.  Ayers  at  the  time,  in 
the  manner,  and  for  the  consideration  indicated  by  the  con- 
veyance afterward  made  to  her.  A  cottage  standing  on 
the  premises  was  moved  off,  and  Mrs.  Ayers  built  a  tempo- 
rary structure,  or  shanty,  on  the  back  of  the  lot,  and  she 
with  her  husband  moved  into  it,  and  took  possession,  and 
lived  there  until  the  new  building  was  so  far  completed 
that  they  could  move  into  a  part  of  it.  The  evidence  does 
not  show  just  when  she  built  and  moved  into  the  shanty, 
but  it  is  a  fair  inference  from  the  proofs  that  she  occupied 
it  during  the  entire  time  the  flats  were  being  erected. 
Hull  testifies  the  arrangement  for  lumber  was  made 
in  the  forepart  of  April,  1893,  and  that  he  began  deliver- 
ing lumber  April  13,  1893.  We  think  the  proof  shows 
that  at  the  time  the  arrangement  was  made  with  Hull  for 
the  lumber,  Mrs.  Ayers  had  a  contract  with  Hafenrichter, 
the  owner,  for  a  warranty  deed  of  the  property,  and  that 
it  is  probable  from  the  evidence  she  was  then  living  upon 
the  premises.  Paulsen  v.  Manske,  126  111.  72,  is  conclusive 
that  such  an  interest  as  Mrs.  Ayers  had  would  support  a 
mechanic's  lien,  and  inasmuch  as  the  vendor's  title  might, 
under  certain  circumstances,  be  also  subjected  to  a  lien  for 
labor  and  materials  placed  upon  the  land  by  the  vendee 
(Henderson  v.  Connelly,  123  111.  98),  we  see  no  reason  why, 
upon  the  vendee  acquiring  the  legal  title  during  the  progress 
of  the  building,  the  lien  should  not  attach  to  the  entire  title 
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SO  vested  in  her.  Springer  v.  Kroeschell,  161  111.  858;  Phoe- 
nix M.  L.  Ins.  Co.  V.  Batchen,  6  111.  App.  621. 

It  is  said  Hull  made  his  contract  with  Ayers  and  not  with 
Mrs.  Ayers,  and  therefore  did  not  make  it  with  the  owner, 
and  hence  has  no  lien.  The  evidence  on  this  subject  is  too 
voluminous  to  be  repeated.  By  the  testimonj'-  of  some  sev- 
enteen witnesses  it  was  clearly  proved  Ayers  was  in  fact 
his  wife's  general  agent  in  the  construction  of  these  flats; 
that  he  made  most  of  the  contracts  with  mechanics  and 
material  men,  disclosing  his  agency  to  some  and  not  to  oth- 
ers; that  bis  wife  told  various  parties  in  interest  her  husband 
was  her  agent  in  the  construction  of  the  building,  and  that 
she  left  everything  to  him  in  regard  to  the  building  and  the 
payments;  that  she  lived  on  the  rear  of  the  premises  all  the 
time  the  work  was  going  on;  that  those  delivering  the 
material  and  doing  the  work  saw  her  there  daily,  and  fre- 
quently conversed  with  her  about  the  work,  and  that  she 
frequently  gave  orders  to  them  in  relation  to  the  work — in 
regard  to  the  fixtures,  trimmings  and  mouldings.  She 
examined  the  work  and  caused  some  changes  to  be  made. 
Her  directions  when  given  were  obeyed-  She  was  present 
when  her  husband  made  some  of  the  contracts.  One  con- 
tractor delivered  most  of  his  goods  directly  to  her.  It  is 
clear  to  us  that  the  contracts  of  Ayers  for  this  building 
were  binding  upon  his  wife.  Bruck  v.  Bowermaster,  36  111. 
App.  510.  Hull  did  not  inquire  and  did  not  know  who 
owned  the  land  until  he  had  delivered  about  half  of  the  lum- 
ber. He  then  learned  of  Mrs.  Ayers'  title  and  had  a  talk 
with  her,  and  asked  her  if  the  lumber  was  all  right,  and  she 
said  it  was.  We  think  this  contract  of  the  agent  bound  the 
principal,  though  the  fact  of  his  agency  and  the  name  of 
his  principal  were  not  disclosed  till  later.  It  is  the  general 
rule  that  an  undisclosed  principal  is  liable  when  discovered. 

Hull  charged  this  account  on  his  books  to  both  Ayers  and 
Mrs.  Ayers,  and  in  filing  his  claim  for  lien  named  Hafen- 
richter  with  them  as  the  persons  from  whom  his  demand 
was  due.  We  think  this  does  not  militate  against  the 
lien.    His  pleadings  claimed  he  made  the  contract  with  Mrs. 
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Ayers,  through  her  agent,  Ayers,  and  the  proof  sustained 
the  allegation.  It  may  be  he  could  also  hold  Ayers  liable 
for  failure  to  disclose  his  principal;  it  may  be  there  were 
some  equitable  considerations  which  would  have  subjected 
the  land  to  the  lien  in  the  hands  of  Hafenrichter,  if  he  had 
not  conveyed  it;  but  the  material  question  now  nnder  con- 
sideration is  whether  Hull  has  a  lien  upon  the  lot  as  against 
Mrs.  Ayers,  and  we  think  he  has.  Errors  in  respect  to  mat- 
ters not  required  to  be  included  in  the  statement  of  lien  do 
not  invalidate  the  statement,  nor  defeat  the  lien.  Culver  v. 
Schroth,  153  111.  437;  Hayes  v.  Hammond,  162  111.  133. 

It  is  suggested  that  as  Hull  did  not  file  a  cross-bill,  and 
as  the  bill  of  Solfisburg  for  a  mechanic's  lien  was  dismissed 
by  the  final  decree,  therefore  HulFs  answer  to  Solfisburg's 
bill,  in  which  answer  Hull  claimed  a  lien,  also  fell,  and  that 
Hull  has  no  pleading  to  support  a  lien  in  his  favor.  We  do 
not  think  this  position  well  taken;  but  Hull  had  other 
pleadings.  In  his  answer  to  the  cross-bill  of  plaintifiF  in 
error,  Hull  alleges  '^  that  his  claim  herein  is  for  materials 
furnished,  as  set  forth  in  his  answer  herein  to  the  original 
bill  of  complaint  herein,  and  that  he  is  entitled  to  a  lien 
upon  the  premises  therein  mentioned,  and  that  his  lien  is 
superior  to  that  of  said  loan  company,  and  to  any  claim  or 
demand  whatsoever  said  company  may  have,  if  any,  upon 
the  premises."  We  think  this  reference  to  his  answer  to 
the  original  bill  permits  a  reference  thereto  for  the  purpose 
of  supporting  his  lien.  In  his  answer  to  the  Hafenrichter 
cross-bill  he  again  set  out  his  claim  of  lien  in  detaiL 

Plaintiff  in  error  by  its  exceptions  claims  its  mortgage 
should  have  been  held  prior  to  all  other  liens  to  an  amount 
equal  to  the  value  of  the  said  premises  on  July  1,  1893;  also 
to  an  amount  equal  to  the  payments  made  from  the  proceeds 
of  said  loan  or  otherwise  for  the  erection  of  the  improve- 
ments on  said  premises;  also  to  the  extent  to  which  the 
proceeds  of  its  mortgage  were  applied  in  the  improvement 
of  said  premises;  also  to  the  extent  of  the  money  paid  by 
Mrs.  Ayers  and  husband  in  the  improvement  of  said  prem- 
ises^ from  whatever  source  derived.    Hull  made  the  arrange- 


Second  District — May  Term,  1897.       551 

Harntsh  v.  Hicks, 

ment  with  Ayers  early  in  April,  1893.  By  it  Hull  was 
required  to  furnish  all  the  lumber  needed  for  the  building, 
and  at  the  same  figures  he  would  have  given  if  the  whole 
bill  had  been  furnished  for  him  to  figure  on  in  advance. 
He  began  furnishing  lumber  on  the  contract  April  18.  His 
lien  attached  to  the  land  at  the  making  of  the  contract  and 
to  the  building  as  it  progressed.  The  mortgage  to  the  asso- 
ciation was  dated  July  1,  acknowledged  July  4,  and  recorded 
July  8, 1893«  and  as  against  Hull  did  not  become  a  lien  till 
the  latter  date.  Under  section  17  of  the  mechanic's  lien  act, 
in  force  in  1893,  this  mortgage  could  not  operate  upon  the 
building  erected  or  materials  furnished  nntil  the  lien  in 
favor  of  the  person  doing  the  work  or  furnishing  the 
materials  was  satisfied.  The  association  introduced  proof 
of  the  value  of  the  premises  on  July  11,  1893,  but  that 
was  being  daily  increased  by  the  addition  of  labor  and 
material,  and  its  value  on  July  8,  1893,  was  not  shown. 
No  proof  was  offered  by  plaintiff  in  error  as  to  the  value 
of  the  land  separate  from  the  building,  nor  a^  to  the  extent 
to  which  its  loan  as  applied  increased  the  value  of  the 
property,  nor  as  to  the  extent  to  which  labor  and  material 
furnished  by  others  than  Hull  increased  the  value  of*  the 
property,  nor  any  proof  which  would  enable  the  court,  under 
the  statute  then  in  force,  to  give  plaintiff  in  error  any  lien 
upon  any  part  of  the  premises  until  Hull  was  paid. 

We  have  considered  all  the  errors  assigned  which  were 
argued  in  the  opening  brief  of  plaintiff  in  error,  and  are  of 
opinion  that  the  decree  of  the  court  below  has  not  thereby 
been  successfully  assailed.    It  will  therefore  be  affirmed. 


Henry  Harnlsh  y.  Oscar  Hicks. 

1.  Evn)KNC&— Degrrec  of  Proof  Bequired  in  Civil  Ccises.— In  a  civil 
case  the  party  upon  whom  the  burden  of  proving  the  affirmative  of  an 
issue  is  cast,  is  only  required  to  establisli  it  by  a  preponderance  of  the 
evidence.  It  is  sufficient  if  the  weight  of  evidence  inclines  to  his  side, 
and  an  instruction  requiring  a  '*  clear  preponderance"  is  erroneous. 
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2.  Costs— 0/  an  Additional  Abstract,— It  there  are  material  defects 
in  an  abstract,  either  of  omission  or  misstatement,  it  is  proper  for  the 
opposite  party  to  file  a  short  additional  abstract,  supplying  the  omissions 
and  correcting  the  misstatements,  but  such  defects  do  not  justify  the 
preparation  of  a  new  and  substantially  complete  abstract  at  the  cost  of 
the  appellant  or  plaintiff  in  error. 

Transeript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Carroll  County;  the  Hon.  James  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Reversed  and  remanded. 
Opinion  filed  September  20,  1897. 

Henry  Mackay,  attorney  for  appellant. 

In  this  case  the  court  said  to  the  jury  that  the  plaintiff 
need  only  prove  his  case  by  a  preponderance  of  the  evidence, 
but  that  the  defendant  must  prove  his  defense  by  a  clear 
preponderance  bf  the  evidence,  thus  establishing  one  rule  of 
proof  for  plaintiff  and  a  different,  and  severer  rule  for  the 
defendant's  defense.  It  told  the  jury  that  the  burden  of 
proof  as  to  payments  was  on  defendant,  and  the  quantity  of 
proof  to  sustain  that  burden  was  a  clear  preponderance. 
This  defense  of  payment  in  full  was  material  and  vital  to 
us,  and  the  jur^'^  could  not  but  be  misled  by  this  instruction. 
An  instruction  that  the  plaintilOt  or  defendant  must  prove 
his  case  or  defense  by  a  clear  preponderance  of  the  evidence 
or  to  the  "  satisfaction  of  the  jury  "  is  erroneous  and  fatal. 
Bitter  v.  Saathoff,  98  111.  266;  Crabtree  v.  Reed,  50  111.  206; 
McDeed  v.  McDeed,  67  111.  545;  Peak  v.  The  People,  76 
111.  289;  Bauchwitz  v.  Tyman,  11  111.  App.  186;  Herrick  v. 
Gary,  83  III.  85;  Graves  v.  Colwell,  90  111.  612. 

Where  the  evidence  is  conflicting  on  material  points  and 
the  merits  of  the  case  doubtful,  the  instructions  given  must 
be  accurate  and  correct  and  each  instruction  must  be  accurate 
in  itself  or  the  judgment  will  be  reversed;  such  a  rule  isessen- 
tial  to  the  ends  of  justice  and  can  not  be  ignored.  An 
instruction  that  the  defendant  must  "  satisfactorily  prove 
that  he  paid  the  rent,"  is  erroneous.  Bauchwitz  v.  Tyman, 
11  111.  App.  186;  Ottawa,  etc.,  Eailroad  Co.  v.  McMath,  4 
111.  App.  356;  Buchman  v.  Dodds,  6  111.  App.  25. 

Rennkb  &  Smith,  attorneys  for  appellee. 
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Mr.  Justice  Dibkll  delivered  the  opinion  of  the  Court. 

Appellee  was  employed  to  work  for  appellant  as  a  farm 
laborer,  but  left  before  the  expiration  of  the  term  of  his  serv- 
ice. It  was  a  disputed  question  whether  he  left  with  or 
without  sufficient  cause  for  so  doing.  He  brought  this  suit 
before  a  justice  of  the  peace  to  recover  his  wages  for  the 
time  he  labored  under  the  contract,  and  recovered  before 
the  justice  and  again  in  the  Circuit  Court,  to  which  appel- 
lant appealed,  and  from  the  judgment  of  the  latter  court 
appellant  again  appeals  to  this  court.  Upon  the  trial  in  the 
Circuit  Court  the  two  main  questions  in  dispute  were,  first, 
what  rate  of  wages  was  agreed  to  be  paid;  and  second,  how 
much  had  been  paid  by  appellant  to  appellee  thereon.  There 
was  a  decided  conflict  in  the  evidence  upon  both  said  ques- 
tions. Appellant  claimed  he  had  overpaid  appellee.  If  his 
testimony  was  true,  or  if  on  the  question  of  payment  the 
evidence  preponderated  in  favor  of  appellant,  then  this  ver- 
dict is  incorrect.  The  trial  court  while  instructing  that 
plaintiff  must  prove  his  case  by  a  preponderance  of  the  evi- 
dence, also,  at  the  instance  of  •  the  plaintiff,  instructed  the 
jury  that  "  the  defendant  must  prove  all  payments  he  claims 
to  have  made  by  a  clear  preponderance  of  the  evidence." 
This  was  error.  In  a  civil  case  the  party  upon  whom  the 
burden  of  proving  the  affirmative  of  an  issue  is  cast,  is  only 
required  to  establish  it  by  a  preponderance  of  the  evidence; 
it  is  sufficient  if  the  weight  of  evidence  inclines  to  his 
side.  The  requirement  of  a  "  clear  "  preponderance  implies, 
and  would  be  likely  to  be  understood  by  the  jury  as  requir- 
ing, something  more  satisfactory,  convincing  and  decisive, 
than  a  mere  inclining  of  the  scales.  Mitchell  v.  Hindman, 
160  111.  538,  and  cases  there  cited;  Taylor  v.  Felsing,  164 
111.  331;  Cartierv.  Troy  Lumber  Co.,  35  111.  App.  449;  Xorth 
Chicago  Street  Eailroad  Company  v.  Louis,  35  111.  App.  477. 
In  the  case  at  bar,  by  telling  the  jury  the  plaintiff  must  prove 
the  issues  affirmed  by  him  by  a  preponderance  of  the  evi- 
dence, and  that  defendant  must  prove  any  payment  he 
claimed  by  a  clear  preponderance,  the  court  made  it  still 
more  apparent  that  defendant's  payments  must  be  proved 
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by  a  greater  weight  of  evidence  than  was  required  of  the 
plaintiff  to  establish  his  case.  As  plaintiff  and  defendant 
were  the  only  witnesses  upon  the  question  of  payments,  the 
instruction  referred  to  was  likely  to  be  very  prejudicial  to 
defendant,  and  to  defeat  him  as  to  all  payments  testified  to 
by  him  and  denied  by  plaintiff.  For  error  in  so  instruct- 
ing the  jury,  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Appellee  filed  an  additional  abstract  and  moved  the  court 
to  tax  the  cost  of  said  additional  abstract  against  appellant. 
The  entire  record,  including  all  formal  matters,  covered  but 
eighty-four  pages.  Appellant's  abstract  contains  thirty-four 
printed  pages.  The  additional  abstract  contains  twenty- 
three  pages,  and  is  substantially  a  reproduction  of  the  evi- 
dence. We  can  not  approve  this  practice.  If  there  are 
material  defects  in  the  original  transcript,  either  of  omission 
or  misstatement,  it  is  proper  for  the  opposite  party  to  file  a 
short  additional  abstract,  supplying  the  omission  or  correct- 
ing the  misstatements,  but  such  defects  do  not  authorize  the 
appellee  to  prepare  a  new  and  substantially  complete 
abstract  at  the  expense  of  appellant.  The  motion  to  tax  the 
cost  of  the  additional  abstract  against  appellant  is  denied 

Eeversed  and  remanded. 


H.  G.  S.  Fillmore  v.  C.  F.  Hodgman. 

1.  Decrebs — When  Relief  Against ,  Will  be  Ghranted. — Belief  wiU  not 
be  granted  against  a  decree  unless  the  complainant  can  impeach  its  jus- 
tice by  facts,  or  on  grounds  which  he  could  not  have  used  when  the 
decree  was  entered,  or  which  he  was  prevented  from  using  by  fraud, 
accident  or  the  mistake  of  the  opposite  party,  unmixed  with  negligence 
or  fault  on  his  part. 

Bill,  to  vacate  a  decree.  Appeal  from  the  Circuit  Court  of  Kane 
County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.    Affirmed.    Opinion  filed  September  20, 

1897. 
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Little  &  Avert,  attorneys  for  appellant 

A.  J.  Hopkins,  F.  H.  Thatcher  and  F.  A.  Dolph,  attor- 
neys  for  appeUee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

For  many  years  appellant  has  owned  lots  10  and  11  in 
Fillmore's  subdivision  in  the  city  of  Aurora.  About  Novem- 
ber 1,  1890,  she  entered  into  a  certain  written  contract  with 
Frank  Kellogg,  a  contractor  and  builder,  to  repair  and 
build  an  addition  to  her  dwelling  house  on  said  premises. 
Kellogg  performed  the  contract  and  she  paid  him  the  last 
payment  under  his  contract,  April  26, 1891,  having  paid  him 
in  all  $768.25.  About  a  month  thereafter  appellee  served 
her  with  written  notice  that  he  claimed  a  lien  upon  the 
premises  for  materials  furnished  to,  and  used  by  said  Kellogg 
in  said  building.  Thereafter  appellee  began  a  mechanic's 
lien  suit  in  the  Circuit  Court  of  Kane  County  against  appel- 
lant and  Kellogg  for  a  lien  upon  said  premises,  had  service 
of  summons  upon  defendants,  and  at  the  October  term,  A.  D. 
1891,  obtained  a  decree  for  about  $150  establishing  a 
lien  upon  said  premises  therefor.  On  July  5,  1892,  appel- 
lant began  the  present  suit  by  filing  a  bill  in  equity  against 
appellee  to  procure  the  vacation  of  said  decree.  On  Sep- 
tember 9, 1895,  she  filed  an  amendment  to  said  bill.  Appellee 
demurred  to  said  bill  as  amended,  and  the  demurrer  was 
sustained.  Complainant  elected  to  stand  by  her  said  bill  of 
complaint,  and  it  was  dismissed  by  the  court  for  want  of 
equity  at  the  cost  of  complainant.  From  that  decree  she 
prosecutes  this  appeal. 

In  her  bill  she  states  the  facts  above  set  forth,  and  that  at 
the  time  she  made  the  last  payment  to  Kellogg  she  had  no 
knowledge  or  suspicion  that  appellee  or  any  person  had  any 
claim  against  said  property  for  material  that  was  used  in 
her  building.  She  also  therein  stated  that  after  she  was 
served  with  summons  she  asked  Kellogg  what  said  proceed- 
ings meant;  told  him  she  had  paid  him  in  full,  and  asked 
him  if  he  owed'  appellee  for  any  materials  that  had  gone 
into  her  building;  and  that  Kellogg  replied  that  he  had  paid 
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appellee  in  full  for  everything  that  had  been  used  in  her 
building,  and  owed  him  nothing;  but  that  he  would  have  to 
hire  a  lawyer  and  go  into  court  and  show  that  fact;  and  that 
he  would  see  that  she  should  be  held  harmless  in  the  prem- 
ises, and  there  was  no  need  for  her  to  do  anything  in  the 
matter;  that  she  relied  upon  what  Kellogg  told  her  and 
what  he  agreed  to  do,  and  paid  no  further  attention  to  the 
claim  of  appellee  till  after  the  entry  of  the  decree;  that  Kel- 
logg was  insolvent  and  had  left  the  State,  so  that  she  could 
have  no  redress  from  him.  By  her  amendment  she  charged 
that  in  fact  Kellogg  had  paid  appellee  in  full  for  all  mate- 
rial which  went  into  her  building,  and  had  so  notified  appel- 
lee, and  that  appellee  knew  it  when  he  began  the  lien  suit 
She  further  stated  in  the  amendment  that  at  the  time  said 
lien  suit  was  brought  there  was  a  small  balance  due  from 
Kellogg  to  appellee  on  aq  old  standing  and  running  account, 
but  not  on  account  of  materials  used  in  appellant^s  house; 
that  appellee  knew  appellant  was  a  widow,  old  and  unfa- 
miliar, with  legal  proceedings,  and  therefore  he  advised 
Kellogg  to  keep  still  and  say  nothing  about  the  fact  that 
appellant  had  paid  for  all  the  material  appellee  had  fur- 
nished which  had  been  used  in  said  building,  and  that  he, 
appellee,  would  scare  appellant  so  she  would  pay  the  amount 
of  his  claim  against  Kellogg;  that  Kellogg  then  offered  to 
give  appellee  a  lien  on  his  shop  for  the  balance  he  owed 
appellee,  but  appellee  refused  because  he  said  he  could  and 
would  get  it  out  of  appellant.  The  amendment  further 
charges  that  to  create  a  lien  upon  her  property  under  the 
statute  then  in  force  appellee  should  have  filed  his  claim  for 
lien  with  the  circuit  clerk  before  she  paid  Kellogg  in  full, 
and  that  appellee  never  filed  such  claim  and  therefore  never 
acquired  said  lien. 

Galena  &  S.  W.  R.  R.  Co.  v.  Ennor,  116  111.  55,  was  a  bill 
for  relief  against  a  judgment  at  law,  while  this  is  for  relief 
against  a  decree  in  a  mechanic's  lien  suit;  but  the  general  * 
principles  necessary  to  secure  such  relief  against  either  a 
judgment  or  a  decree  are  well  stated  in  that  case  as  follows : 
"  The  proof  fails  to  show  that  the  complainant  was  pre- 
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vented  from  availing  himself  of  his  defense  by  the  fraud  or 
act  of  the  opposite  party,  unmixed  with  negligence  or  fault 
on  his  part.  Under  the  authorities,  a  case  is  not  presented 
for  the  interference  of  a  court  of  equity  to  set  aside  the 
judgment.  As  said  by  Kent,  J.,  in  the  case  of  LeGuen  v. 
Gouvernour  &  Kemble,  1  Johns.  Cas.  502,  '  Every  person 
is  bound  to  take  care  of  his  own  rights,  and  to  vindicate 
them  in  due  season  and  in  proper  order.  This  is  a  sound 
and  salutary  principle  of  law.  Accordingly,  if  a  defendant,, 
having  the  means  of  defense  in  bis  power,  neglects  to  use 
them,  and  suffers  a  recovery  to  be  bad  against  him  before  a 
competent  tribunal,  he  is  forever  precluded.'  And  again 
says  Chancellor  Kent,  in  Duncan  v.  Lyon,  3  Johns.  Ch. 
351,  ^  It  is  a  settled  principle  that  a  party  will  not  be 
aided  after  a  trial  at  law,  unless  he  can  impeach  the  justice 
of  the  verdict  by  facts,  or  on  grounds  of  which  he  could  not 
have  availed  himself,  or  was  prevented  from  doing  it  by 
fraud  or  accident,  or  the  acts  of  the  opposite  party,  unmixed 
with  negligence  or  fault  on  his  part.' "  It  was  said  in  Knob- 
lock  V.  Mueller,  123  111.  554,  that  in  order  to  impeach  a 
decree  or  obtain  a  rehearing  of  the  cause  because  of  new 
facts,  the  facts  must  have  been  discovered  since  the  decree, 
must  be  material,  and  it  must  have  been  impossible  for  the 
party  to  produce  them  at  the  time  the  decree  passed.  The 
newly  discovered  evidence  must  be  decisive  in  its  character. 
Aholtz  V,  Durfee,  122  111.  286.  In  the  case  at  bar  the  state- 
ments that  appellant  had  a  complete  defense  because  appel- 
lee had  been  paid  in  full  for  materials  which  went  into  her 
house,  and  that  he  did  not  file  in  the  office  of  the  circuit 
clerk  the  claim  essential  to  give  him  a  lien,  do  not  alone 
and  of  themselves  furnish  any  ground  for  impeaching  the 
former  decree.  The  court  in  the  lien  suit  had  jurisdiction 
to  determine  those  very  questions.  A])pellant  was  served 
with  summons  and  had  a  full  opportunity  to  defend,  and 
was  acquainted  with  all  the  facts  constituting  her  defense. 
Litigation  would  never  end  if  a  defendant  duly  served  in  a 
case  and  having  a  complete  defense  thereto,  and  the  proof 
thereof  at  hand,  may  refrain  from  setting  up  said  defense, 
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permit  the  case  to  go  by  default,  and  long  afterward  be 
allowed  to  file  a  bill  to  set  aside  the  former  decree  or  judg- 
ment because  of  such  defense,  which  she  well  knew  but  did 
not  interpose.  Nor  is  her  case  aided  by  the  mere  fact  that 
Kellogg,  her  co-defendant,  told  her  he  would  hire  a  lawyer 
and  show  that  appellee  had  been  paid  in  full;  that  he  would 
keep  her  harmless,  and  there  was  no  need  for  her  to  do  any- 
thing. Eellogg  was  not  an  agent  of  complainant  in  said  lien 
•suit,  but  was  her  co-defendant,  and  having  interests  therein 
not  necessarily  in  harmony  with  her  own.  She  does  not  claim 
that  she  saw  appellee  or  communicated  to  him  the  fact  that 
she  had  paid  Kellogg  in  full,  and  that  Kellogg  claimed  to  her 
that  he  had  paid  appellee  in  full.  She  did  not  appear  and 
employ  counsel  and  set  up  the  fact  of  payment.  She 
did  nothing  prudence  and  diligence  required  of  her,  but 
trusted  wholly  to  her  co-defendant  to  interpose  her  defense, 
and  he  did  not  carry  out  his  promise.  All  this  furnished 
no  ground  for  opening  the  former  decree  or  requiring  appel- 
lee to  answer  and  relitigate  the  matters  which  he  was 
required  to  aver  and  prove  to  entitle  him  to  the  decree  he 
obtained.  We  can  not  extend  any  such  privilege  to  silence 
and  entire  neglect.  If  appellee  were  in  any  way  connected 
with  said  promise — if  appellant  had  been  lulled  into  security 
and  silence  by  any  act  or  words  of  appellee,  an  entirely  dif* 
ferent  case  would  be  presented. 

The  only  charge  tending  to  make  a  case  here  against 
appellee  is  that  he,  at  some  time  not  stated,  told  Kellogg  to 
keep  still  iind  say  nothing  about  the  fact  that  appellant 
had  paid  for  all  material  appellee  furnished  Kellogg  which 
had  been  used  in  her  building,  and  he  would  scare  her  into 
paying  the  amount  Kellogg  owed  him  for  materials  used  in 
the  construction  of  his  shop.  It  is  not  claimed  that  appel- 
lee told  Kellogg  to  keep  still  about  the  fact  that  Kellogg 
had  paid  appellee  in  full  for  ail  said  materials  that  had 
gone  into  said  building,  which  was  the  only  fact  appel- 
lant did  not  know  of  her  own  knowledge,  but  to  keep  still 
about  the  fact  that  appellant  had  paid  in  full  for  all 
the  materials  which  went  into  her  house,  which  fact  she 
well   knew  herself.     Again,  Kellogg  did  not   keep  stilL 
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He  told  appellant  that  he  had  paid  appellee  in  full  for 
said  materials.  He  kept  nothing  back.  It  is  not  charged 
appellee  ever  did  see  appellant  or  scare  her,  or  attempt 
to  scare  her  into  paying  for  lumber  used  in  the  construc- 
tion of  Kellogg's  shop.  It  is  not  charged  Kellogg  or  ap- 
pellee ever  in  any  way  acted  upon  the  single  remark 
charged  against  appellee,  or  that  because  of  that  remark 
Kellogg  did,  or  refrained  from  doing  anything  what- 
ever. That  single  remark  made  at  an  unknown  time,  not 
charged  to  have  been  acted  upon  by  any  one,  is  the  sole 
basis  for  this  bill  to  impeach  the  former  decree  for  fraud, 
and  in  our  judgment  it  does  not  make  a  case.  Appellant 
relies  upon  Biggins  v.  Brockman,  63  111.  816,  and  McGehee 
V.  Gold,  68  111.  215,  but  they  are  not  in  point.  In  the 
former  case  the  judgment  against  which  relief  was  sought 
had  been  obtained  without  personal  service  or  actual 
notice.  In  the  latter,  the  party  complaining  was  sued  as 
surety,  and  had  no  means  of  proving  in  the  action  at  law 
that  her  principal  had  paid  the  debt.  When  she  afterward 
found  proof  of  that  fact  she  was  granted  relief  in  equity. 
Here  appellant  was  informed  of  the  payment  in  full  by  the 
person  who  made  the  payment,  and  in  time  to  have 
defended.  She  trusted  the  promise  of  one  not  a  party  to 
this  record,  and  does  not  charge  that  appellee  was  in  any 
way  connected  with  said  promise  or  its  non-fulfillment. 

The  court  below  therefore  properly  sustained  the  demur- 
rer to  the  amended  bill  and  dismissed  it  for  want  of  equity. 
Decree  affirmed. 


Frank  Ferrias  v.  People^  etc. 

1.  Appbals  and  Errors— In  Criminal  Cfuea.—A  writ  of  error  is 
the  only  mode  provided  by  law  by  which  the  judgment  of  the  trial 
court,  in  a  criminal  case,  can  be  reviewed. 

2.  Same— -Errors  Waived  by  an  Argumen  t  upon  the  Merita.— An  ar^n- 
ment  by  an  appellee  upon  their  merits,  of  the  errors  assigned  upon  the 
record  in  a  criminal  case,  is  equivalent  to  a  formal  joinder  in  error,  and 
where  such  an  argument  is  made,  the  court  may  disregard  an  irreg- 
ular attempt  to  bring  the  case  up  by  appeal  and  may  treat  it  as  pending 
upon  a  writ  of  error. 
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8.  Cruelty  to  Animals— l^aiZtire  to  Provide  Proper  Food  and 
Skelter, — A  defendant  can  not  be  convicted  of  a  char^  of  cruelty  in 
unlawfully  killing  an  animal  by  failing  to  provide  it  with  proper  shelter, 
where  the  proof  shows  he  killed  it  with  a  blow  from  a  sledge  hammer 
as  an  act  of  mercy. 

4.  Same— r/i«  Word  **  Unnecessarily  "in  Counts  on  Failure  to  Pro- 
vide Food  and  Shelter, — The  word  "  unnecessarily  "  is  a  material  part  of 
the  third  clause  of  Sec.  50  of  the  Criminal  Code,  which  provides  that  one 
may  be  guilty  of  cruelty  to  animals  *'  by  unnecessarily  failing  to  provide 
any  animal  in  his  charge  ♦  ♦  ♦  with  proper  food,  drink  and  shelter: " 
and  a  count  drawn  under  that  clause  which  does  not  contain  that  word 
or  an  equivalent  thereto  should  be  quashed  on  motion. 

Information,  for  cruelty  to  animals.  Appeal  from  the  County  Court 
of  Livingston  County;  the  Hon.  Charles  M.  Barickman,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  Reversed.  Oi>in- 
ion  filed  September  20,  1897. 

C.  C.  &  L.  F.  Strawn,  attorneys  for  appellant. 
Kay  Blasdel,  state's  attorney,  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  op  the  Court. 

The  state's  attorney  filed  in  the  court  below  an  informa- 
tion charging  Frank  Ferrias  with  cruelty  to  animals.  There 
were  four  counts  in  the  information,  and  defendant  moved 
to  quash  each  of  them,  which  motion  being  overruled  he 
pleaded  not  guilty.  He  was  tried  before  a  jury  and  found 
guilty  under  the  second  count.  He  severally  moved  for  a 
new  trial  and  in  arrest  of  judgment,  which  motions  were 
denied,  and  he  was  fined  and  ordered  committed  to  the 
county  jail  till  fine  and  costs  were  paid.  Thereupon  defend- 
ant prayed  an  appeal  to  this  court,  which  prayer  the  County 
Court  granted,  and  he  filed  an  appeal  bond  as  required  by 
said  court. 

A  writ  of  error  is  the  only  mode  provided  by  law  by 
which  the  judgment  of  the  trial  court  in  a  criminal  case  can 
be  reviewed.  French  v.  The  People,  77  111.  531.  Section  8 
of  the  Appellate  Court  act,  and  section  88  of  the  practice 
act,  in  substance  provide  that  appeals  from  and  writs  of 
error  to  the  Circuit  Courts,  County  Courts,  etc.,  in  all  crim- 
inal cases  below  the  grade  of  felony  shall  be  taken  directly 
to  the  Appellate  Court,  and  in  all  criminal  cases  above  the 
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grade  of  misdemeanor  shall  be  taken  directly  to  the  Supremo 
Court  Yet  our  Supreme  Court,  after  these  enactments  had 
been  made,  held  in  Ingraham  v.  The  People,  94  111.  428,  that 
they  were  not  to  be  construed  as  giving  an  appeal  in  a 
criminal  case,  but  were  merely  provisions  regulating  appeals 
and  writs  of  error  as  between  the  Appellate  and  Supreme 
Courts,  prescribing  to  which  particular  court  they  were  to 
be  taken,  and  that  it  was  not  the  purpose  of  the  legislature 
by  said  enactment  to  give  a  new  right  of  appeal  in  any  case 
in  which  an  appeal  had  not  before  been  given.  That 
decision  was  followed  by  this  court  in  Anderson  v.  The 
People,  28  111.  App.  817.  Therefore  if  a  motion  to  dismiss 
this  appeal  had  been  interposed  it  would  have  been  granted. 
But  counsel  for  appellee  has  filed  briefs  arguing  the  case 
upon  the  merits.  By  that  course  he  has  waived  the  right  to 
a  dismissal.  Dinet  v.  The  People,  etc.,  78  111.  183.  "Where 
an  appellee  or  defendant  in  error  argues  upon  their  merits 
the  errors  assigned  upon  the  record,  this  is  equivalent  to  a 
formal  joinder  in  error.  DeBeukelaer  v.  The  People,  25 
111.  App.  460.  Where  there  has  been  a  formal  joinder  in 
error  or  an  equivalent  thereof,  the  Appellate  Court  may  dis- 
regard the  irregular  attempt  to  bring  a  case  up  by  appeal, 
and  may  treat  it  as  pending  upon  a  writ  of  error.  Bonner 
V.  The  People,  40  111.  App.  628. 

The  conviction  under  the  second  count  only,  was  an 
acquittal  under  all  the  other  counts.  Two  questions  are  pre- 
sented as  to  the  second  count :  First,  does  it  contain  suffi- 
cient averments  to  support  the  judgment;  and  second,  were 
its  material  allegations  proved  ?  The  second  count  must 
have  been  drawn  under  either  the  first  or  third  clause  of 
section  50  of  the  criminal  code.  Said  section,  so  far  as 
material  to  this  case,  reads  as  follows:  "  Sec.  60.  Whoever 
shall  be  guilty  of  cruelty  to  any  animal  in  any  of  the 
ways  mentioned  in  this  section  shall  be  fined  not  less  than 
$8  nor  more  than  |2u0,  viz.:  first,  by  *  *  *  cruelly 
killing  any  animal;  *  ♦  *  third,  by  unnecessarily  failing 
to  provide  any  animal  in  his  charge  or  custody,  as  owner 
or  otherwise,  with  proper  food,  drink  and  shelter."    The 
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second  count  charged  that  defendant  "  was  guilty  of  cruelty 
to  a  certain  animal,  to  wit,  a  pony  horse,  by  then  and  there 
unlawfully  causing  the  death  of  the  said  animal  by  then 
and  there  failing  to  provide  the  said  animal  with  proper 
shelter,"  said  animal  being  then  and  there  in  charge  of  said 
defendant. 

It  appears  from  the  evidence  defendant  bought  a  span  of 
ponies,  had  them  in  pasture  till  late  in  the  fall,  and  then 
put  them  in  a  barn  or  stable  he  had  rented,  and  had  kept 
them  there  a  considerable  time  before  the  occurrences  here 
in  question.  The  stable  seems  to  have  been  a  sufficient 
place  of  shelter,  except  that  witnesses  testified  it  was  not 
kept  properly  cleaned  out,  and  except  that  both  animals 
were  kept  in  the  same  stall,  which,  in  the  opinion  of  part 
of  the  witnesses,  was  not  sufficiently  wide  for  thenu  The 
day  before  this  animal  was  killed  it  was  outside  of  the  stable, 
loose.  This  was  in  February*  The  pony  was  evidently  very 
thin  and  weak,  and  in  a  poor  condition,  and  was  more  than 
fifteen  years  old.  While  so  running  loose  outside  it  got 
down  and  could  not  get  up.  There  is  an  apparent  conflict 
in  the  evidence  as  to  whether  the  animal  was  discovered 
down,  and  defendant  notified  in  the  morning  or  the  evening. 
It  was  evening  when  defendant  went  to  her.  He  could  not 
get  her  up.  Some  one  put  a  blanket  over  her,  and  defend- 
ant left  her  there  all  night.  The  evidence  is  understood  to 
show  she  was  under  a  shed  some  twenty  feet  from  the  stable 
when  she  was  thus  left,  though  she  seems  to  have  moved 
some  distance  during  the  night  in  her  efforts  to  rise.  No 
one  testifies  defendant  could  have  got  the  animal  up,  or 
could  have  got  her  into  the  stable  when  he  so  found  her 
down.  If  he  failed  to  give  the  animal  proper  food,  either 
that  night  or  prior  to  that  time,  that  charge  was  made  in 
each  of  the  three  counts  under  which  defendant  was  acquit- 
ted, and  not  in  the  second  count  under  which  he  was  con- 
victed.  The  next  morning  defendant  found  the  animal  still 
down,  and  killed  her  with  a  blow  from  a  sledge  hammer. 
If  it  is  claimed  defendant  was  guilty  of  cruelly  killing  said 
animal  in  violation  of  the  first  clause  of  said  section  50^  then 
the  conviction  can  not  be  sustained,  i)ecause  ihe  undisputed 
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evidence  is,  the  animal  was  kOled  by  a  blow  from  an  axe, 
and  not  by  a  failare  to  give  it  proper  shelter,  as  charged  in 
the  second  count.  Whether  the  animal  wonld  have  died 
because  of  its  enfeebled  condition  and  lack  of  shelter,  if  the 
owner  had  not  killed  it,  is  a  mere  matter  of  conjecture.  It 
did  not  die  from  that  cause.  Besides,  it  can  not  be  said 
from  the  evidence  that  it  was  cruel  to  kill  the  animal.  It 
seems  instead  to  have  been  an  act  of  mercy.  If  the  convic- 
tion is  sought  to  be  sustained  under  the  third  clause,  then 
the  words  "  by  then  and  there  unlawfully  causing  the  death 
of  said  animal,"  must  be  rejected  as  surplusage,  for  causing 
the  death  of  the  animal  is  not  the  offense  aimed  at  by  said 
third  clause.  With  those  words  rejected,  it  is  clear  the 
court  will  not  sustain  a  conviction.  The  offense  under  the 
third  clause  con&ists  in  ^'  unnecessarily  "  failing  to  provide 
the  animal  with  proper  shelter.  The  word  "  unnecessarily  " 
is  omitted  from  the  second  count,  and  that  word  describes  an 
important  element  of  the  offense.  Counsel  for  the  people 
seeks  to  have  the  court  interpi-et  the  word  "  unlawfully  "  as 
an  equivalent  and  substitute  for  ^'  unnecessarily."  The  mean- 
ings of  the  two  words  are  very  different,  and  the  charge  is  not 
that  he  unlawfully  failed  to  provide  shelter,  but  Unlawfully 
caused  the  death  of  the  animal.  But  if  the  charges  were 
that  defendant  unnecessarily  failed  to  provide  the  animal 
with  proper  shelter,  a  conviction  thereof  could  not  be  sus- 
tained upon  this  evidence,  for  he  had  provided  a  stable, 
which  was  evidently  sufficient  shelter,  whatever  its  other 
defects  may  have  been,  but  he  could  not  get  the  animal  to 
it.  It  may  be  the  proof  would  have  justified  the  jury  in 
finding  defendant  guilty  of  cruelty  to  this  animal  in  not 
providing  it  with  proper  food,  and  in  permitting  it  to 
become  so  weak,  as  charged  in  the  other  counts,  but  the 
jury  have  acquitted  defendant  of  that  offense.  We  are  of 
opinion  the  second  count  does  not  charge  defendant  with  a 
violation  of  the  statute,  and  should  therefore  have  been 
quashed,  and  also  that  the  charge  therein  made  is  not  sup- 
ported by  the  proofs. 

For  the  reasons  stated  the  judgment  will  be  reversed,  and 
defendant  discharged. 
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Edwin  Beard  y.  0.  F.  Morgan  and  D.  A.  Orebangh. 

1.  Verdicts— iVbf  Manifefdly  Wrong, — This  court  can  not  say  from 
the  evidence  in  this  case  that  the  jury  should  have  reached  a  different 
conclusion,  and  that  their  determination  of  the  disputed  questions  of 
fact  was  manifestly  wrong,  and  it  must  stand. 

2.  Appeals  and  Errors— DamogFes  on  Afflrmance, — This  court  is  of  the 
opinion,  from  a  consideration  of  the  voluminous  abstract  and  careful 
brief  filed  in  behalf  of  appellant,  that  this  case  has  been  contested  in 
good  faith  in  this  court  and  not  for  delay,  and  that  the  motion  for  ten 
per  cent  damages  should  be  denied. 

Assumpsit,  for  legal  services.  Appeal  from  the  Circuit  Court  of 
Iroquois  County ;  the  Hon.  Charles  R.  Starr,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  AflGLrmed.  Opinion  filed  September 
80, 1897. 

Frank  M.  Obangle  and  W.  F.  Pierson^  attorneys  for 
appellant. 

Morgan  &  Orebaugh,  appellees,  pro  se;  Hilscher  & 
Goodyear,  of  counsel. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

Appellant  is  the  editor  and  publfsber  of  a  newspaper  at 
Watseka,  in  Iroquois  county.  Appellees  are  practicing  law- 
yers in  Watseka.  and  in  partnership.  Morgan  is  a  brother- 
in-law  of  appellant,  and  at  one  time  worked  on  appellant's 
paper.  Appellant  became  involved  in  a  large  amount  of 
litigation  because  of  articles  published  in  his  newspaper.  He 
published  a  series  of  articles  reflecting  upon  one  C.  H.  Pay- 
son,  a  member  of  the  Iroquois  county  bar,  charging  him 
with  unprofessional  conduct,  after  being  advised  by  appel- 
lees the  article  was  libelous.  Payson  had  appellant  arrested 
on  a  charge  of  criminal  libel.  Complaints  of  a  similar  char- 
acter against  appellant  were  lodged  with  several  justices  of 
the  peace  in  different  parts  of  the  county.  These  cases 
were  tried,  and  in  several  of  them  appellant  was  bound  to 
the  grand  jury.     Afterward  seven  indictments  for  criminal 
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libel  were  found  against  him  by  the  grand  jury.  These 
indictments  were  certified  to  the  Countv  Court  for  trial, 
and  one  of  them  was  tried,  resulting  in  a  verdict  of  not 
guilty,  and  the  abandonment  of  the  remaining  suits.  In  all 
these  cases  he  was  defended  by  appellees.  While  these 
criminal  cases  were  pending  he  employed  them  to  take  steps 
before  the  Supreme  Court  to  procure  the  disbarment  of  Pay- 
son.  They  prepared  voluminous  papers  for  that  purpose 
and  performed  various  services  in  connection  therewith. 
After  the  abandonment  of  the  criminal  libel  suits  appellant 
dropped  the  disbarment  proceeding.  Appellant  was  charged 
with  having  published,  in  a  paper  at  Kankakee,  an  article 
reflecting  unjustly  upon  one  J.  C.  Dunham,  of  Paxton,  Illi- 
nois. Dunham  sued  appellant  therefor  in  the  Cirguit 
Court  of  Kankakee  County  in  an  action  for  libel,  laying 
damages  at  $5,000.  Appellees  were  employed  by  appellant 
in  this  case,  and  assisted  in  the  trial,  competent  resident 
attorneys  being  also  emplo3^ed  and  assisting.  There  wore 
continuances  and  a  trial,  and  a  verdict  against  appellant  for 
one  cent  damages.  Appellant  had  one  Gregory  arrested  on 
a  charge  of  assault  and  battery.  Gregory  was  acquitted. 
Thereupon  Gregory  began  a  suit  against  appellant  for  false 
imprisonment,  laying  damages  at  ^5,000  or  $10,000.  Ap- 
pellees were  employed  and  assisted  in  the  defense  of  this 
case.  There  was  a  verdict  for  appellant.  Appellees  acted 
for  and  advised  appellant  in  various  other  matters.  These 
legal  services  extended  over  several  years.  Appellant  paid 
them  in  all  $432.16,  besides  one  or  two  other  small  items  of 
credit  to  him.  The  parties  had  one  settlement  while  these 
services  were  being  rendered.  Appellees  brought  this  suit 
against  appellant  to  recover  for  such  legal  services  rendered 
appellant  after  the  settlement.  In  their  bill  of  particulars 
appellees  claimed  $810.  They  filed  an  affidavit  of  claim 
with  their  declaration  in  which  one  of  appellees  swore  there 
was  $695  still  due  them.  Upon  a  jury  trial  appellees  recov- 
ered a  verdict  for  $259.30,  upon  which  verdict  they  had 
judgment,  and  the  defendant  below  appeals  therefrom  to 
this  court 
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There  were  two  main  disputed  questions  of  fact.  The 
first  was  as  follows :  Appellant  claimed  that  prior  to  the 
rendition  of  these  services  there  was  an  arrangement  between 
himself  and  appellees  that  he  shonld  assist  appellees  to  get 
legal  business,  and  give  them  the  favor  and  influence  of  his 
newspaper,  and  in  return  therefor  appellees  were  to  make 
but  nominal  charges  for  legal  services  they  rendered  him; 
and  that  in  compliance  with  said  contract  he  sent  legal  busi- 
ness to  them,  gave  them  the  favor  and  influence  of  his  paper, 
and  notified  his  employes  on  the  paper  and  his  correspond- 
ents in  the  different  towns  and  villages  of  the  county  to 
send  appellees  business  whenever  they  could,  and  give  them 
their  influence,  and  that  said  correspondents  obeyed  his 
instructions  to  a  considerable  extent.  Appellees  denied  they 
made  any  such  arrangement.  The  second  disputed  question 
of  fact  was,  if  said  above  stated  defense  failed,  then  what 
were  the  services  of  appellees  reasonably  worth.  Appellant 
claimed  that  appellees  had  not  been  successful  in  many  mat- 
ters where  more  skilled  lawyers  would  have  been;  that 
several  of  the  more  important  victories  were  won  by  the 
other  lawyers  employed  by  appellant;  that  appellees  made 
many  unnecessary  trips  and  did  many  unnecessary  things 
for  which  they  charged  him;  and  that  their  charges  were 
unreasonably  high  for  the  services  rendered.  Appellant's 
first  position  that  appellees  were  to  make  only  nominal 
charges  was  not  only  rebutted  by  the  evidence  of  appellees, 
but  was  entirely  inconsistent  with  appellant's  conduct  in 
paying  them  $432.16  while  the  litigation  was  in  progress. 
If  there  was  originally  such  an  arrangement,  appellant  evi- 
dently did  not  expect  it  to  be  applied  to  litigation  so  seri- 
ous and  important  as  that  in  which  he  afterward  found 
himself  involved.  There  was  much  contradictory  evidence 
as  to  the  value  of,  and  as  to  what  would  be  ordinarily 
reasonable  charges  for,  such  services  as  appellees  rendered. 
The  jury  and  the  presiding  judge  were  much  better  able 
than  we  are  to  determine  the  weight  and  credit  which 
should  be  given  to  the  testimony  of  the  respective  witnesses. 
The  jury  allowed  appellees  about  one-third  of  the  amount 
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they  claimed.  Appellant  succeeded  as  to  about  two-thirds 
in  amount  of  the  claims  against  him.  We  can  not  say  from 
the  evidence  that  the  jury  should  have  reached  a  ditferent 
conclusion,  and  that  their  determination  of  these  disputed 
questions  of  fact  was  manifestly  wrong.  We  do  not  find 
in  the  rulings  of  the  court  upon  the  evidence  and  instruc- 
tions which  are  here  complained  of,  any  error  of  sufficient 
importance  to  require  a  reversal. 

Appellees  have  entered  a  motion  asking  the  court  in  case 
of  affirmance  to  assess  damages  against  appellant  under  K. 
S.  1874,  C.  33,  Sec.  23,  allowing  damages  in  not  exceeding  ten 
per  cent  on  the  amount  of  the  judgment  below,  where  the 
court  shall  be  of  opinion  the  appeal  was  prosecuted  for  delay. 
With  this  motion  is  filed  an  affidavit  that  appellant's  attor- 
ney made  a  remark  to  appellees  implying  that  the  appeal 
was  for  the  purpose  of  keeping  appellees  out  of  their  money 
as  long  as  possible.  A  counter  affidavit  seeks  to  explain 
that  the  remark  was  merely  made  in  jest.  We  are  of  opin- 
ion from  the  voluminous  abstract  and  careful  brief  filed  in 
behalf  of  appellant,  that  this  case  has  been  contested  in  good 
faith  by  appellant  in  this  court,  and  that  we  ought  not  to 
grant  said  motion,  and  it  is  therefore  denied.  Chicago,  B. 
&  Q.  JR.  R.  Co.  V.  Dougherty,  110  111.  621.  Judgment 
affirmed. 


William  A.  Bowe  v.  Emmlt  Morgan. 

1.  Verdicts  --On  Conflicting  Evidence.  — The  evidence  in  this  case  was 
conflicting  and  such  that  a  verdict  either  way,  approved  by  the  trial 
judge,  should  be  sustained  on  appeal.  This  court  is  not  able  to  say  that 
the  jury  erred  in  finding  for  defendant,  or  that  they  ought  to  have 
believed  plaintiff  and  his  witnesses. 

Assnmpslt,  on  a  note.  '  Appeal  from  the  Circuit  Court  of  Putnam 
County;  liie  Hon.  Nicholas  E.  WoRTmNOTON,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  AJffirmed.  Opinion  filed  Septem- 
ber 20,  1897. 

Fbkd.  S.  Pottbe,  attorney  for  appellant 
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K.  M.  Barnes,  attorney  for  appellee. 

Mr.  Justice  Dibell  delivered  the  opiwion  of  the  Court. 

On  August  5,  1890,  appellee  gave  appellant  his  promis- 
sory note  for  $500,  payable  to  the  order  of  appellant  two 
years  after  date,  with  interest  at  eight  per  cent  per  annum, 
to  which  note  was  added  a  pow^er  of  attorney  to  confess 
judgment  thereon.  On  September  7, 1895,  appellant  caused 
judgment  by  confession  to  be  entered  against  appellee 
on  said  note  in  the  Circuit  Court  in  vacation,  and  had 
execution  issued.  At  the  October  term,  A.  D.  1896, 
appellee  moved  the  court  to  vacate  the  judgment  and  for 
leave  to  plead.  Leave  was  given  appellee  to  plead,  and  it 
was  ordered  the  judgment  stand  as  security  for  the  debt, 
but  that  its  collection  be  stayed  until  the  further  order  of 
the  court.  Appellee  pleaded  non-assumpsit,  want  of  con- 
sideration, and  accord  and  satisfaction,  upon  which  pleas 
issues  were  joined,  and  there  was  a  trial  by  jury  resulting  in 
a  verdict  for  appellee.  The  court  below  denied  appellant's 
motion  for  a  new  trial,  and  entered  judgment  against  him 
for  costs,  from  which  judgment  he  appeals  to  this  court 

At  the  trial  there  was  a  contradiction  between  the  wit- 
nesses of  the  respective  parties,  and  there  was  a  complete 
disagreement  between  the  testimony  of  the  plaintiff  and  of 
the  defendant  as  to  the  origin,  consideration,  and  occasion 
of  giving  said  note,  and  as  to  the  subsequent  dealings  of  the 
parties.  It  seems  unnecessary  in  this  opinion  to  set  out  the 
two  histories  of  the  tra,nsaction  which  the  parties  respect- 
ively give.  If  the  plaintiffs  evidence  was  true  he  should 
have  recovered.  If  the  defendant's  version  of  the  transac- 
tion was  true  said  note  never  evidenced  a  hona  fide  debt, 
and  defendant  never  owed  appellant  anything  thereon. 
Each  side  produced  evidence  of  many  facts  which  were 
harmful  to  the  opposite  party.  The  defense  introduced 
testimony  tending  to  impeach  the  reputation  of  the  plaint- 
iff for  truth  and  veracity,  and  plaintiff  in  rebuttal  intro- 
duced evidence  to  sustain  his  reputation  in  that  respect.  The 
jury  believed  the  defendant.     The  trial  judge  who  saw  the 
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witnesses,  and  who  saw  these  two  parties  upon  the  stand, 
and  heard  them  testify,  could  decide  much  better  than  we 
can  to  which  one  of  the  parties  the  greater  confidence  should 
be  given.  He  approved  the  verdict.  Counsel  for  appellant 
does  not  argue  any  objections  to  the  rulings  of  the  court 
upon  the  evidence.  All  instructions  requested  by  appellant 
were  given.  We  find  no  serious  error  in  the  giving  of 
instructions  for  appellee.  We  are  not  able  to  say  from  the 
evidence  that  the  jury  erred  in  finding  for  defendant,  or 
that  they  ought  to  have  believed  plaintiff  and  his  witnesses. 
The  evidence  was  such  that  a  verdict  either  way,  approved 
by  the  trial  judge,  must  be  sustained  here.  Judgment 
affirmed. 


Traders  Insurance  Company  v.  Thomas  D.  Catlin. 
'  National  Fire  Insurance  Company  y.  Same. 

1.  Tmai^— i2i^A<  of  a  Court  to  Limit  the  Number  of  Witnesaes.^Aa 
a  general  rule,  a  party  has  a  right  to  call  as  many  witnesses  as  he  sees  fit 
to  and  can  produce  in  support  of  his  contention,  but  in  the  case  of 
expert  witnesses  called  upon  a  matter  collateral  to  the  main  issue,  and  of 
impeaching  witnesses,  and  in  other  like  cases,  the  trial  court  has  the 
right  to  limit  the  number  of  witnesses  to  be  produced,  such  right  to  be 
exercised  within  the  bounds  of  a  reasonable  discretion;  and  in  determin- 
ing whether  that  right  was  properly  exercised,  a  court  of  appeal  will 
inquire  whether  the  evidence  already  presented  by  the  party  was  Buffl-> 
cient  to  establish  his  side  of  the  issue,  as  it  is  not  proper  to  reject  further 
evidence  where  the  judicial  mind  remains  unconvinced  by  that  already 
produced. 

2.  Same — Number  of  Witnesses  Held  to  Have  Been  Improperly  Lim* 
ited  in  This  Cose.— The  court  discusses  the  action  of  the  trial  court  in 
limiting  the  number  of  witnesses  upon  the  material  issue  in  this  case 
and  concludes  that  the  exercise  of  a  sound  judicial  discretion  required 
that  all  competent  evidence  should  have  been  hoard. 

8.  Appellate  Court  Practice— r^w  Court  Can  Not  Consider  Evi- 
dence Rejected  in  the  Trial  Court.— There  is  no  rule  by  which  this  court 
can  lawfully  take  into  consideration  rejected  testimony  and  base  its  final 
findings  of  the  facts  upon  all  the  testimony,  both  that  received  and  that 
rejected;  it  can  only  determine  whether  tho  trial  court  erred  in  its  rulings 
upon  the  testimony  and  whether  it  correctly  found  the  facts  from  tlie 
evidence  which  it  admitted. 
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4.  Propositions  of  IjAW-^Should  Not  Decide  Questions  of  Fact,— A 
court  trying  a  case  without  a  jury  can  not  be  called  upon  in  a  common 
law  action  to  give  any  proposition  so  framed  as  to  constitute  a  decision 
upon  a  question  of  fact. 

5.  Insurance — A  plaintiff  Need  Not  SJiow  How  a  Fire  Originated.^ 
The  plaintiflF  in  a  suit  upon  a  fire  insurance  policy  to  recover  for  a  loss 
by  fire,  is  not  bound  to  show  how  the  fire  originated. 

6.  Costs — Of  an  Additional  Abstract. — Where  an  additional  abstract 
is  filed  by  an  appellee,  and  the  judgment  is  reversed  and  the  costs  of  the 
appeal  taxed  against  the  appellee,  the  court  will  not  order  the  cost  of 
the  additional  abstract  taxed  against  appellant  even  where  it  was  prop- 
erly filed. 

Assn  mpsit,  on  firef  insurance  policies.  Appeals  from  the  Circuit  Court 
of  La  Salle  County;  the  Hon.  Charles  Blanghabd,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Beversed  and  remanded. 
Opinion  filed  September  20, 1897. 

Thomas  Bates  and  Goodrich,  Vincent  &  Bradley,  attor- 
neys for  appellants. 

Snow  &  Hinebauoh  and  W.  C.  Snow,  attorneys  for  ap- 
pellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

The  above  entitled  causes  have  heretofore  been  before 
this  court  and  the  Supreme  Court,  and  are  reported  in  59 
111.  App.  162  and  163  111.  256,  to  which  reports  we  here 
make  reiference  for  a  statement  of  the  material  facts.  Bv 
the  opinion  of  the  Supreme  Court,  the  chief  material  ques- 
tion of  fact  left  to  be  determined  was  whether  the  presence 
of  the  canning  factory,  machinery  and  accompanying  gaso* 
line  tank  caused  an  increase  of  hazard  which  continued  to 
exist  and  affected  the  risk  up  to  and  at  the  time  of  the  fire. 
The  Supreme  Court  reversed  the  judgments  below  because 
the  trial  court  excluded  the  testimony  of  expert  witnesses 
upon  the  question  of  increased  risk.  The  causes  have  been 
again  tried  without  a  jury,  and  judgments  again  rendered 
for  plaintiff,  from  which  this  appeal  is  prosecuted  by 
defendants. 

At  the  last  trial,  defendants  put  in  evidence  the  testi- 
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mony  of  eleven  witnesses,  of  whom  one  testified  to  facts 
bearing  on  the  loss  from  a  personal  acquaintance  with  the 
condition  of  the  insured  property,  and  ten  insurance  men, 
mechanical  engineers,  etc.,  gave  expert  testimony  on  the 
question  of  increase  of  hazard.  Defendants  then  offered 
in  evidence  the  depositions  of  fourteen  other  expert  wit- 
nesses theretofore  taken  by  them  under  a  stipulation  with 
plaintiff,  which  witnesses  had  been  examined  and  cross- 
examined  at  great  length  upon  the  material  question  in  the 
case.  These  depositions  contained  not  only  a  hypothet- 
ical question  put  to  each  witness  and  his  opinion  given  in 
answer  thereto,  but  also  a  full  examination  and  cross- 
examination  upon  all  the  matters  involved  in  the  question 
of  increased  hazard,  so  far  as  they  could  be  testified  to  by 
witnesses  who  had  not  personally  seen  the  buildings,  ma- 
chinery and  appliances  in  question.  In  one  or  more  of  these 
depositions,  a  full  account  Was  given  of  gasoline  and  its 
qualities  and  characteristics,  and  that  not  as  a  matter  of 
opinion,  but  of  actual  experience.  Plaintiff  objected  to  the 
reading  of  said  depositions,  and  the  objection  was  sus- 
tained, and  defendants  excepted.  This  record  presents  the 
question,  whether  the  court  had  a  discretion  to  reject  this 
testimony,  and  if  so,  whether  that  discretion  was  properly 
exercised.  There  were  special  objections  to  particular 
questions  and  answers  in  these  depositions  and  the 
court  did  not  rule  upon  them,  but  rejected  the  entire  depo- 
sitions, and  it  is  only  the  latter  ruling  we  are  called  upon 
to  consider. 

In  Gray  v.  St.  John,  35  111.  222,  competent  parts  of  cer- 
tain depositions  had  been  excluded  by  the  trial  court.  The 
Supreme  Court  said :  *'  Courts  have  the  right  to  limit  the 
number  of  witnesses  to  be  examined  and  the  number  of 
depositions  to  be  read  to  prove  a  particular  fact.  When  a 
fact  is  sufficiently  established  and  is  not  controverted,  the 
court  may  properly  refuse  to  suffer  its  time  to  be  occupied 
in  hearing. further  evidence  on  that  point."  In  [Jnion  Na- 
tional Bank  v.  Baldenwick,  45  111.  375,  the  court  said  :  ''  As 
a  general  rule,  evidence  tending  to  prove  an  issue  involved 
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is  competent  and  admissible.  *  *  *  Nor  is  a  party 
restricted  to  the  proof  of  a  fact  by  one  witness.  If  the  fact 
is  not  controverted,  it  is,  no  doubt,  in  the  discretion  of  the 
court  to  limit  the  number  of  witnesses  to  prove  it;  but  when 
the  truth  of  the  fact  is  contested  it  is  otherwise."  In  White 
V.  Hermann,  51  111.  243,  our  Supreme  Court  made  these 
observations  upon  this  subject :  "  It  is  also  urged  that  the 
court  erred  in  refusing  to  permit  appellants  to  call  more 
than  four  witnesses  to  prove  the  value  of  this  property.  It 
may  be  that  on  a  mere  collateral  question,  the  court  may 
have  a  discretionary  power  to  limit  the  number  of  wit- 
nesses who  may  testify  on  that  particular  question.  We  are 
aware  of  no  rule  of  practice,  however,  which  authorizes  a 
court  to  prevent  a  party  from  introducing  more  than  four 
witnesses  to  prove  the  issues  in  the  case.  It  is  true,  the 
statute  has  provided  that  the  costs  of  four  witnesses  only, 
shall  be  taxed  against  the  successful  party,  unless  the  court 
certify  that  a  greater  number  were  necessary,  but  this  in  no 
wise  prevents  a  party  from  introducing  more,  if  he  is  will- 
ing to  risk  the  liability  to  pay  their  fees  for  attendance.  It 
seems  to  imply  that  he  may  call  more  if  he  choose  to  risk 
such  liability.  There  are  few  questions  that  witnesses 
are  more  liable  to  differ  upon,  than  the  value  of  property  at 
a  given  time,  especially  if  real  estate  or  property  not  daily 
bought  and  sold  in  the  market.  This  being  the  case,  it  must 
be  necessary  tiiat  the  parties  be  permitted  to  call  a  larger 
number  than  four  witnesses  to  prove  its  value.  Nor  are 
we  prepared  to  hold  in  such  a  case,  that  a  court  has  the 
power,  on  such  a  question,  to  limit  the  number  which  may 
be  examined  by  either  party,  but  the  court  would  of  course 
determine,  in  the  exercise  of  sound  discretion,  whether  he 
would  certify  to  their  necessity,  and  if  so,  to  what  number." 
In  Chicago  B.  &  N.  R.  R.  Co."^  v.  Bowman,  122  111.  595,  a 
condemnation  case,  the  petitioner,  before  defendant  had 
offered  any  evidence,  moved  the  court  to  limit  the  number 
of  witnesses  of  defendant  whose  fees  should,  be  taxed 
against  plaintiff.  The  Supreme  Court  quoted  section  15  of 
the  cost   act,    and  said:    ^^ There  is  no   inhibition  upon 
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parties  calling  as  many  witnesses  as  they  desire,  but  every 
party  must  assume  the  risk  of  having  taxed  against  him,  the 
fees  of  all  such  witnesses  as  the  court  may  find  were  unnec- 
essary. *  *  *  How  the  court  in  advance  could  exer- 
cise its  discretionary  power  of  determining  what  witnesses 
were,  or  were  not  necessary  to  the  maintenance  of  appel- 
lee^s  case  is  not  apparent.  At  the  conclusion  of  the  trial, 
the  court  could  act  upon  such  a  motion  intelligently  and 
fairly,  but  surely  it  could  not  do  so  before  it  had  heard  the 
witnesses."  In  Green  v.  Phoenix  M.  L.  Insurance  Co.,  134: 
111,  310,  it  was  held,  the  trial  court  *'  may  undoubtedly  limit 
the  number  of  witnesses  called  as  experts,  and  in  some  cases 
for  the  purpose  of  impeachment,"  but  that  the  exercise  of 
the  discretion  must  be  reasonable  and  not  arbitrarv;  and 
Wharton  on  Evidence  was  quoted  approvingly,  where  that 
author  states  the  rule,  that  when  the  point  appears  to  the 
court  to  be  satisfactorily  established,  the  further  calling  of 
witnesses  to  prove  it  may  be  stopped,  subject,  however,  to 
the  right  to  recall,  should  the  point  be  subsequently  disputed. 
In  thatcase,  complainant  summoned  sixteen  witnesses,  eleven 
of  whom  gave  testimonj^  tending  to  show  the  insanity  of 
the  deceased,  which  was  the  material  question,  and  the 
court  then  refused  to  hear  further  proof  from  the  plaintiff, 
and  rejected  eighteen  witnesses  whom  complainant  then 
offered  to  prove  said  insanity.  In  reversing  for  error  in  so 
limiting  complainant,  the  Supreme  Court  laid  stress  upon 
the  fact  that  it  was  clear  that  when  the  trial  judge  so  limited 
complainant,  he  was  not  satisfied  that  the  fact  of  insanity 
was  established.  The  court  also  said :  *'  While  the  court 
might,  as  before  said,  in  the  exercise  of  a  sound  discretion, 
limit  the  number  of  witnesses  called  to  prove  any  collat- 
eral fact,  or  any  fact  conceded,  or  which  the  court  might 
regard  as  established,  we  are  of  opinion  that  the  court 
erred  in  limiting  the  number  of  witnesses  to  be  called  by 
complainant  upon  this  issue."  Burhans  v.  Village  of  Nor- 
wood Park,  138  111.  147,  was  an  appeal  from  a  judgment 
confirming  an  assessment.  There  had  been  a  default 
against  appallants,  which  the  trial  court  had  refused  to 
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open,  bat  had  agreed  to  hear  witnesses  as  to  the  merits  of 
the  proposed  defense,  for  the  purpose  of  setting  aside  the 
default,  if  he  should  be  satisfied  there  were  such  merits. 
Thereupon,  the  trial  judge  limited  the  number  of  witnesses 
he  would  hear  on  various  points.  The  Supreme  Court  said 
it  was  generally  within  the  discretion  of  the  trial  court 
to  limit  the  number  of  witnesses  on  the  different  questions 
involved  in  such  a  case,  provided  the  discretion  was  reason- 
ablv -exercised,  and  that  an  abuse  of  such  discretion  was 
reversible  error;  but  further,  as  the  proof  in  that  case  was 
not  being  heard  aa  of  right;  but  as  a  privilege  to  defaulted 
defendants,  it  was  subject  to  such  conditions  as  the  trial 
judge  saw  fit  to  impose.  Village  of  South  Danville  v. 
Jacobs,  42  111.  App.  533. 

it  would  seem  to  follow  from  these  decisions,  that  it  is 
the  general  rule  in  this  State  that  a  party  has  a  right  to  call 
as  many  witnesses  as  he  sees  fit  and  can  produce  in  support 
of  his  contention,  but  that  in  the  case  of  expert  witnesses 
called  upon  a  matter  collateral  to  the  main  issue,  and  of 
impeaching  witnesses,  and  in  other  like  cases,  the  right  of 
the  trial  court  is  recognized  to  limit  the  number  of  witnesses 
to  be  produced,  such  right  to  be  exercised  within  the  bounds 
of  a  reasonable  discretion;  and  that  in  determining  whether 
that  right  has  been  properly  exercised  much  stress  is  laid 
upon  the  inquiry  whether  the  evidence  already  presented 
by  such  party  has  been  sufficient  to  establish  his  side  of  the 
issue,  and  that  it  is  not  proper  to  reject  further  evidence 
where  the  judicial  mind  remains  unconvinced  by  that  already 
produced.  In  the  case  at  bar  the  rejected  evidence  was 
extremely  material.  The  tenant  of  plaintiff,  with  his 
knowledge,  had  made  changes  in  the  condition  of  the 
insured  property  which  were  prohibited  by  the  policies.  No 
notice  of  the  change  had  been  given  the  insurance  com> 
panics.  They  not  only  had  no  opportunity  to  cancel  their 
policies  because  of  the  change  but  also  no  opportunity  to 
ascertain  the  condition  of  the  building  after  the  change,  nor 
to  learn  from  actual  inspection  how  the  change  affected  the 
liability  of  the  building  to  be  destroyed  by  fire.     Defend- 
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ants  were  therefore  driven  to  prove  their  contention  as  to 
the  increase  of  risk  by  the  opinions  of  men  of  experience  in 
the  results  which  in  other  cases  had  followed  like  changes, 
and  in  the  increased  liability  to  fire  from  the  presence  and 
Qse  of  such  machinery  and  inflammable  material.  The  wit- 
nesses in  question  were  testifying  not  upon  collateral  matter 
but  upon  the  material  issue  in  the  case.  It  is  clear  from  the 
record  that  when  the  trial  judge  had  heard  the  eleven  wit- 
nesses whose  evidence  was  admitted  for  defendants,  he  was 
not  thereby  convinced  that  at  the  time  of  the  fire  the  haz- 
ard was  increased  by  the  presence  of  the  prohibited  machin- 
ery and  gasoline.  We  have  examined  the  evidence  on  this 
subject  sufBciently  to  see  that  it  is  an  exceedingly  close 
question  whether  the  hazard  was  not  increas3d  at  the  time 
of  the  fire.  It  may  be  the  rejected  evidence,  if  heard,  would 
have  convinced  the  trial  judge  it  was  so  increased.  We 
think  in  a  case  so  close  as  this,  the  exercise  of  a  sound  judi- 
cial discretion  required  that  all  competent  evidence  on  this 
material  point  should  be  heard.  We  are  not  aware  of  any 
rule  by  which  we  could  lawfully  take  into  consideration  the 
rejected  testimony  and  base  our  final  finding  of  the  facts 
upon  all  the  testimony,  both  that  received  and  that  rejected. 
We  can  only  determine  whether  the  court  erred  in  its  rul- 
ings upon  the  testimony,  and  whether  the  court  correctly 
found  the  facts  from  the  evidenc3  which  it  admitted. 

Defendants  offered  fifty-five  propositions  to  be  held  as 
the  facts  and  the  law,  and  all  of  them,  except  numbers  six 
and  thirty-seven  offered  by  the  Traders  Insurance  Co.,  were 
findings  of  fact.  Some  consisted  only  of  such  findings,  while 
others,  after  finding  certain  facts,  propounded  the  legal  rule 
claimed  to  be  applicable  thereto.  A  trial  court  can  not  be 
called  upon,  in  a  common  law  action,  to  make  a  finding  of 
the  facts  at  issue,  nor  can  it  be  required  to  give  any  prop- 
osition so  framed  as  to  constitute  a  decision  upon  a  question 
of  fact.  Lord  v.  Board  of  Trade,  163  III.  45;  O'Bannon  v. 
Vigus,  32  111.  App.  473. 

Many  of  these  propositions  were  also  exceedingly  involved 
and  lengthy,  one  covering  two  printed  pages,  and  several 
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occupying  one  printed  page  each.  We  regard  the  presenta- 
tion of  these  lengthy  and  improper  recitals  of  fact  as  im- 
posing an  unnecessary  burden  upon  the  trial  court  and  this 
court.  Proposition  No.  6  seeks  to  raise  a  question  of  law 
upon  the  evidence,  but  as  we  decline  to  consider  the 
evidence  on  account  of  the  rejection  of  more  than  one-half 
of  defendants'  testimony,  we  have  no  occasion  to  pass  upon 
said  proposition.  If  No.  37  means  that  as  a  matter  of  law 
he  who  sues  upon  a  fire  insurance  policy  to  recover  for  a 
loss  by  fire  must  prove  how  the  fire  originated  or  be 
defeated,  then  it  was  properly  refused.  If  that  is  not  its 
meaning,  we  do  not  understand  it. 

Appellee  filed  an  additional  abstract,  containing  only 
important  parts  of  the  t,estimony  omitted  from  the  original 
abstract,  and  he  moves  the  court  to  tax  the  costs  thereof 
against  appellants.  We  think  the  additional  abstract  was 
proper,  and  if  the  judgments  were  to  be  affirmed  we  would 
grant  th^  motion.  But  if  appellants  had  included  this 
omitted  matter  in  the  original  abstract,  the  cost  thereof 
would  have  been  put  in  judgment  against  appellee  under 
the  present  decision,  and  he  has  but  paid  in  advance  that 
which  would  otherwis3  b3  adjudged  against  him.  The 
motion  is  therefore  denied. 

For  the  error  of  the  court  below  in  refusing  to  admit  in 
evidence  said  fourteen  depositions  oflfered  by  defendants,  the 
judgment  will  be  reversed  and  the  cause  remanded. 


71    67(J 

84     78) 


71    670 
74    237 

75  eo3  Clark  C.  Fuller  v.  Caroline  Smith* 

1.  CHA.TTEL  MoBTaAQES— fVorwiorw  of  tJie  statute  in  Regard  toEj> 
tension  Construed,— The  statute  in  regard  to  the  extension  of  chattel 
mortgages  does  not  require  that  the  mortgagor  shall  file  one  affidavit 
and  the  mort^a^ee  another,  nor  are  they  required  to  attend  pentonallvto 
the  filing  of  the  affidavit  but  may  appoint  Some  person  who  shall  act  as  « 
the  ag3nt  or  attorney  of  both  parties  in  the  matter.  All  that  is  required 
is  an  affidavit  setting  forth  particularly  the  interest  the  mortgagee  has  by 
virtue  of  such  mortgage  in  the  property  mentioned  therein;  the  amount  of 
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money  remaining  unpaid  thereon;  the  fact  that  the  mortgage  deht  has 
been  extended;  and  the  time  when  it  will  become  due  by  the  extension. 

2.  Saxo— Attempted  Extension  of  a  Chattel  Mortgage  Held  Effectual,  — 
In  a  suit  turning  upon  the  validity  of  an  attempted  extension  of  a 
chattel  mortgage  the  evidence  showed  the  execution  and  recording  of  a 
complete  affidavit  containing  all  that  the  statute  required,  sworn  to  by 
the  mortgagor,  coupled  with  and  attached  to  a  written  document  signed 
by  the  agent  of  the  mortgagee  setting  forth  the  same  facts  and  extension. 
Held  that  the  papers  taken  together  constituted  a  substantial  compliance 
with  the  statute,  and  that  the  mortgage  was  duly  and  legally  extended. 

8.  Afpbli^tb  Court  Practice — Errors  Must  he  Insiatedi  on  in 
Opening  Brief. —An  error  not  argued  in  the  opening  brief  must  be  con- 
sidered as  waived  although  properly  included  in  the  assignment  of  errors. 

BepleTin,  by  a  mortgagee  against  a  sheriff.  Appeal  from  the  Circuit 
Court  of  Whiteside  County;  the  Hon.  Jambs  Shaw,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  filed 
September  20,  1807. 

Jar  VIS  Dinsmoor,  attorney  for  appellant. 

H.  C.  Ward  and  A.  A.  Wolfbjrspkboer,  attorneys  for 
appellee. 

Mr,  Justice  Dibbll  delivbred  the  opinion  of  the  Court. 

Omar  E.  Fanning  owned  certain  personal  property,  and 
on  March  14,  1806,  being  in  debt  to  appellee  in  the  sum  of 
$731.88,  he  executed  to  her  a  note  for  said  sum,  bearing  that 
date,  due  eight  months  after  date,  with  interest  at  seven  per 
cent  per  annum;  and  to  secure  said  note  executed  and  deliv- 
ered to  her  a  chattel  mortgage  upon  said  property,  which 
mortgage  was  duly  acknowledged,  entered  and  recorded. 
The  mortgagor  retained  possession  of  the  property  pursuant 
to  a  provision  in  the  mortgage.  On  November  9,  1896,  a 
few  days  before  the  mortgage  and  note  would  mature,  the 
parties  to  said  mortgage  undertook  to  extend  it  as  provided 
bv  the  statute,  and  thereafter  Fanning  still  remained  in 
possession.  After  the  date  when  the  mortgage  would  have 
matured  but  for  said  attempte<l  extension  certain  other 
creditors  of  Fanning,  being  of  the  opinion  said  attempted 
extension  was  invalid,  caused  executions  upon  judgments 
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they  had  recovered  against  Fanning  to  be  placed  in  the 
hands  of  appellant,  sheriff  of  Whiteside  county,  and  pursuant 
to  the  directions  of  said  creditors  the  sheriff  seized  said 
mortgaged  property  under  said  executions.  Appellee  by 
virtue  of  her  mortgage  replevied  said  property,  and  upon 
issues  duly  joined  there  was  a  trial  without  a  jury  and 
finding  and  judgment  for  appellee,  from  which  judgment 
the  sheriff  appeals  to  this  court. 

The  record  requires  us  to  determine  whether  there  was  a 
valid  extension  of  the  mortgage  binding  on  third  parties 
and  other  creditors.  The  statute  with  which  the  parties  to 
the  mortgage  attempted  to  comply  is  R  S.  1874,  Chap.  95, 
Sec.  4,  as  amended  in  1891.  It  enacts  that  a  chattel  mort- 
gage acknowledged  and  recorded  as  in  that  act  provided 
shall,  if  Jxmafide^  be  good  and  valid  from  the  time  it  is  filed 
for  record  until  the  maturity  of  the  entire  debt  or  exten- 
sion thereof  made  as  there  specified,  such  time,  however,  not 
to  exceed  two  years  from  the  filing  of  the  mortgage, "  unless 
within  thirty  days  next  preceding  the  expiration  of  such 
two  years,  or  if  said  debt  or  obligation  matures  within  such 
two  years,  then  within  thirty  days  next  preceding  the 
maturity  of  said  debt  or  obligation,  the  mortgagor  and  mort- 
gagee, his  or  their  agent  or  attorney,  shall  file  for  record 
in  the  office  of  the  recorder  of  deeds  of  the  county  where 
the  original  mortgage  is  recorded,  also  with  the  justice  of 
the  peace,  or  his  successor,  upon  whose  docket  the  same 
was  entered,  an  affidavit  setting  forth  particularly  the 
interest  which  the  mortgagee  has  by  virtue  of  the  mortgage 
in  the  property  therein  mentioned,  and  if  such  mortgage  is 
for  the  payment  of  money,  the  amount  remaining  unpaid 
thereon,  and  the  time  when  the  same  will  become  due  by 
extension  or  otherwise;  which  affidavit  shall  be  recorded  by 
the  said  recorder,  and  be  entered  upon  the  docket  of  said 
justice  of  the  peace,  and  thereupon  the  mortgage  lien  origi- 
nally acquired  shall  be  continued  and  extended  for  and 
during  the  term  of  two  years  from  the  filing  of  such  affi- 
davit, or  until  the  maturity  of  the  indebtedness  or  exten- 
sion  thereof  secured  by  said  mortgage;  provided  such  time 
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shall  not  exceed  two  years  from  the  date  of  filing  such 
aflBidavit." 

The  mortgage  in  question  had  been  entered  npon  the 
docket  of  W.  H.  H.  Stewart,  a  justice  of  the  peace,  and 
recorded  in  the  office  of  the  recorder  of  said  county.  On 
Kovember  9,  1896,  there  was  filed  with  said  justice  of  the 
peace,  and  on  Kovember  10th,  in  the  office  of  the  said 
recorder,  a  document  which  was  entitled  on  the  back,  ^'  Ex- 
tension of  Chattel  Mortgage;"  "Affidavits  of  Mortgagor 
and  Mortgagee."  The  body  of  the  paper  was  divided  into 
two  parts,  the  top  part  being  headed,  "Affidavit  of  Mort- 
gagee; "  and  the  lower  part,  "Affidavit  of  Mortgagor."  The 
latter  affidavit  was  duly  signed  and  sworn  to  before  said 
justice  of  the  peace  by  the  mortgagor.  After  particularly 
describing  the  mortgage,  giving  the  names  of  the  mortgagor 
and  mortgagee,  date  of  the  instrument,  book,  page,  date  and 
place  of  record,  the  affidavit  concludes  as  follows :  "  That 
the  note  secured  by  the  said  chattel  mortgage  matures  on 
the  14th  day  of  November  next;  that  Caroline  Smith  has  a 
valid  lien  npon  the  property  mentioned  in  the  said  mortgage 
as  mortgagee,  to  secure  money  loaned;  that  the  amount 
remaining  unpaid  upon  the  obligation  secured  by  said  mort- 
gage, including  interest  to  this  date,  is  (765.43,  and  that  this 
affidavit  is  made  for  the  purpose  of  extending  the  said 
mortgage,  and  the  same  is  extended  until  the  14th  day  of 
February,  A.  D.  1897."  The  affidavit  at  the  top  of  the  paper 
begins  as  the  affidavit  of  the  said  Caroline  Smith,  and  after 
setting  out  similar  details  of  the  mortgage,  proceeds  as 
follows:  "That  the  note  described  by  the  said  chattel 
mortgage  matures  on  the  14th  day  of  November  next;  that 
as  such  mortgagee  she  has  a  valid  lien  upon  the  property 
mentioned  in  said  mortgage  to  secure  money  loaned  by 
mortgagee  to  mortgagor;  that  the  amount  remaining  unpaid 
upon  the  obligation  secured  by  said  mortgage,  including 
interest  to  this  date,  is  $765.43,  and  that  this  affidavit  is  made 
at  the  request  of  said  mortgagor  for  the  purpose  of  extend- 
ing the  said  mortgage,  and  the  same  is  extended  until  the 
14th  day  of  February,  A.  D.  1897."    The  supposed  defect 
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in  the  said  last  described  affidavit  is  the  signature,  which  is 
as  follows :  "  Caroline  Smith,  by  her  agents,  Krieder  & 
Harpham  (H.)."  The  jurat  to  said  affidavit  is  as  follows : 
"  Subscribed  and  sworn  to  before  me  this  9th  day  of  Novem- 
ber, A.  D.  1896,  W.  H.  H.  Stewart,  justice  of  the  peace." 
This  was  supplemented  by  oral  evidence  that  John  Harpham 
was  the  son-in-law  of  appellee;  that  he  and  A.  L.  Krieder 
were  her  agents  in  the  months  of  October  and  November, 
1896,  and  had  been  for  more  than  two  years  last  past,  and 
transacted  all  her  business,  and  that  on  November  9,  1S9G, 
John  Harpham  swore  to  said  affidavit. 

Before  the  adoption  of  the  statute  above  recited,  a  debtor 
who  had  been  given  a  chattel  mortgage  and  was  unable  to 
pay  the  debt  at  maturity  was  subject  to  greater  embarrass- 
ments and  burdens  than  any  other  debtor  who  had  given 
security.  Any  other  debt  could  be  extended  by  an  agree- 
ment between  the  parties  without  the  impairment  of  the 
security,  but  when  a  chattel  mortgage  came  due  the  debt 
must  be  paid  or  the  creditor  must  seize  the  property  or  lose 
his  lien.  If  an  extension  was  mutually  agreeable  to  the 
parties  it  could  not  be  effected  except  by  giving  a  new 
mortgage  at  the  risk  of  letting  in  intervening  liens.  The 
law  as  it  then  stood  was  calculated  to  force  foreclosures  of 
chattel  mortgages.  The  change  in  question  was  made  for 
the  purpose  of  permitting  extensions  of  such  mortgages 
without  impairing  the  lien  or  requiring  new  instruments, 
and  without  danger  of  letting  in  later  liens.  To  enable 
other  creditors  to  know  the  chattel  mortgage  had  been 
extended,  to  what  time  it  was  extended,  and  the  amount 
still  unpaid,  it  was  provided  that  an  affidavit  of  the  exten- 
sion should  be  filed  both  with  the  justice  of  the  peace  upon 
whose  docket  the  mortgage  had  been  originally  entered  and 
in  the  office  of  the  recorder  of  the  county.  The  statute 
does  not  require  that  the  mortgagor  shall  file  one  affidavit 
and  the  mortgagee  another;  it  does  not  require  that  the 
affidavit  shall  be  the  personal  affidavit  of  either  the  mort- 
gagee or  mortgagor.  All  that  is  required  is  an  affidavit 
setting  forth  particularly  the  interest  the  mortgagee  has  by 
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virtue  of  such  mortgage  in  the  property  mentioned  in  the 
mortgage,  the  amount  of  money  remaining  unpaid  thereon, 
the  fact  th^t  the  mortgage  debt  has  been  extended,  and  the 
time  when  it  will  become  due  by  the  extension.  The  mort- 
gagor and  mortgagee  are  not  required  to  personally  attend 
to  the  filing  of  such  affidavit.  The  statute  assumes  they 
may  have  some  one  person  who  shall  act  as  the  agent  or 
attorney  of  both  parties  in  filing  such  affidavit.  It  is  obvious 
the  mortgagee  could  not  always  make  such  an  affidavit  trom 
personal  knowledge.  Loaners  of  money  are  often  at  a  dis- 
tance and  act  through  agents.  If  the  note  and  mortgage 
were  in  the  hands  of  an  agent  of  the  mortgagee,  he  alone 
might  be  able  to  state  how  much  had  been  paid  and  how 
much  remained  unpaid.  This  statute  ought  to  receive  a 
reasonable  construction  calculated  to  assist  in  the  accom- 
plishment of  the  objects  aimed  at  by  the  amendment,  and  it 
should  not  be  so  construed  that  plain,  common  people  will 
be  unable  to  make  a  valid  extension  of  a  chattel  mortofas:e. 
The  affidavit  of  Fanning  is  complete  and  perfect  in  form. 
By  its  data  it  fully  identifies  the  mortgage  and  the  debt  to 
which  it  relates.  It  was  filed  in  both  offices  at  the  proper 
time  in  strict  compliance  with  the  statute.  It  sets  forth 
particularly  the  interest  which  the  mortgagee  has  in  the 
property  by  virtue  of  such  mortgage;  the  exact  amount 
remaining  unpaid  on  the  debt;  that  the  affidavit  is  made  for 
the  purpose  of  extending  the  mortgage,  and  that  the  same 
is  extended  till  February  14, 1897.  It  is  made  by  the  mort- 
gagor, the  only  person  who  can  extend  the  mortgage.  It 
is  true  he  can  not  by  his  own  act  alone  extend  the  time  when 
the  debt  shall  mature.  That  requires  the  joint  action  of 
himself  or  his  agent  or  attorney  and  of  the  mortgagee  or 
her  agent  or  attorney.  But  the  statute  does  not  require 
that  there  shall  be  filed  an  instrument  executed  by  the  par- 
ties extending  the  mortgage.  What  the  statute  requires  is 
that  an  affidavit  shall  be  filed  by  the  mortgagor  and  mort- 
gagee stating  the  facts  concerning  the  extension.  In  this 
affidavit  the  mortgagor  swears  the  mortgage  is  extended  to 
February  14,  1897.    That  is  an  affidavit  of  the  fact,  and  an 
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affidavit  of  the  fact  filed  by  both  parties  or  under  such  cir- 
cumstances as  to  be  binding  upon  both  parties  to  the  mort- 
gage is  all  the  statute  requires  shall  be  placed  on  record. 
The  mortgagor's  affidavit  might  be  false,  but  so  might  be 
the  affidavit  of  any  one  else.  This  affidavit  does  not  bind 
the  mortgagee  without  other  proof;  but  the  paper  filed  in 
her  behalf,  even  if  so  defective  that  perjury  could  not  be 
assigned  upon  it,  and  even  if  so  defective  as  not  to  fill  the 
definition  of  an  affidavit,  still  was  signed  in  her  name  by  her 
authorized  agents,  and  is  binding  upon  her,  and  it  also  states 
the  same  facts,  the  same  amount  due  and  that  the  mortgage 
is  extended  till  February  14,  1897,  with  the  further  fact 
that  said  paper  is  made  at  the  request  of  the  mortgagor. 
There  is  therefore  a  complete  affidavit  of  the  extension  con- 
taining all  that  the  statute  requires,  sworn  to  by  the  mort- 
gagor, coupled  with  and  attached  to  a  written  document 
signed  by  the  agents  of  the  mortgagee  setting  forth  the 
same  facts  and  extension.  We  are  of  opinion  that  these 
papers  taken  together  constituted  a  substantial  compliance 
with  the  statute,  and  that  said  mortgage  was  duly  and 
legally  extended,  and  that  appellee  was  therefore  entitled 
to  possession  of  the  said  property  under  her  mortgage.  We 
therefore  consider  it  unnecessary  for  us  to  determine 
whether  John  Harpham  could  be  convicted  of  perjury  upon 
the  affidavit  sworn  to  by  him  if  the  same  were  untrue,  and 
whether  said  instrument  is  an  affidavit  within  the  meaning 
of  this  statute. 

The  question  whether  it  was  necessary  for  appellee  to 
make  a  demand  before  bringing  this  suit  is  raised  by  an 
assignment  of  error,  but  it  is  not  argued  in  the  opening 
brief,  and  is  therefore  waived.  Schumacher  v.  Bell,  164 
111.  181;  Harris  v.  Shebek,  151  111.  287;  Wabash,  St.  L.  & 
P.  Ey.  Co.  V.  McDougal,  113  111.  603;  Illinois  C.  R.  R.  Co. 
V.  Heisner,  45  111.  App.  143.    Judgment  affirmed. 
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SecMer  Carriage  Company  t.  C.  E.  Dryden. 

1.  SAixa-'Whether  Prattdulent  per  se  Where  Possession  is  Fetained 
hy  Former  Oumer— Notice.— A  sold  certain  property  to  B,  who  being 
unable  to  pay  for  it,  resold  it  to  A,  but  retained  posseeaion  under  a  con- 
tract providing  for  its  sale  upon  commission.  In  a  suit  between  A  and 
an  officer,  holding  an  execution  against  B,  it  vxis  held  that  under  the 
circumstances,  so  far  as  they  appeared  from  the  evidence,  actual  notice 
to  B's  creditors  was  as  effectual  to  apprise  them  of  A's  right  as  a  change 
of  possession  would  have  been,  and  that  the  sale  was  not  fraudulent 
per  se. 

Replevin,  agaidst  a  sheriff.  Appeal  from  the  Circuit  C'OUrt  of  Mercer 
County;  the  Hon  John  J.  Glenn,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  18$^.  Reversed  and  remanded*  Opinion  Hied 
September  20, 1897. 

Brock  &  Obaham,  attorneys  for  appellant. 

We  concede  the  law  of  this  State  to  be  that  a  purchaser 
of  personal  property,  in  order  to  acquire  a  title  thereto  as 
against  creditors  and  bona  fide  purchasers  of  the  vendor, 
without  notice,  must  reduce  the  property  purchased  to  pos- 
session before  the  rights  of  such  creditor  or  purchaser 
attach  thereto,  but  we  claim  that  where  such  creditor  or 
purchaser  has  actual  notice  of  the  sale,  as  both  appellee  and 
Kobinson,  the  agent  of  Kingman  &  Co.,  had  in  this  case, 
that  the  rights  of  the  purchaser  will  be  protected.  O'Leary 
V.  Bradford,  39  111.  App.  182;  Simpson  Brick  Press  Co.  v. 
Wormley,  61  111.  App.  460;  Huschle  v.  Morris,  131  111.  693. 

Bassett  &  Bassktt,  attorneys  for  appellee. 

A  subsequent  creditor  stands  in  the  same  condition  as  a 
subsequent  purchaser.  In  the  following  cases  it  does  not 
appear  that  the  creditor's  debt  accrued  before  the  transfer, 
yet  they  were  permitted  to  attack  the  sale.  Dexter  v.  Par- 
kins, 23  111.  144;  Thompson  v.  Yeck,  21  111.  73. 

And  in  the  following  cases  the  judgments  were  entered 
after  the  date  of  the  sale,  and  the  right  to  levy  sustained. 
Rhines  v.  Phelps,  3  Gilman,  460;  Cass  v.  Perkins,  23  111. 
382;  Reese  v.  Mitchell,  41  111.  367. 
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Where  a  chattel  mortgage  is  not  acknowledged  and 
recorded,  as  required  by  statate,  notice  of  its  existence  does 
not  affect  creditors  and  purchasers,  although  the  mortgage 
may  be  binding  between  the  parties.  Frank  v.  Miner,  50 
III.  444.  See  also  Porter  v.  Dement,  35  111.  480;  Forest  v. 
Tinkham,  29  111.  141;  Sage  v.  Browning,  51  111.  217;  Mc- 
Dowell V.  Stewart,  83  111.  538. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the  Court. 

S.  A.  Tornquist,  of  North  Henderson,  conducted  a  black- 
smith shop,  and  in  connection  therewith  sold  farm  machin- 
ery, buggies,  sleighs,  etc.,  and  had  been  in  such  business 
for  a  number  of  years.  Kingman  &  Co.  obtained  an 
execution  against  his  property  and  the  sheriff  levied  said 
execution  upon  certain  personal  property  in  the  possession 
of  Tornquist,  and  among  other  things  upon  two  top  buggies, 
one  road  wagon,  and  one  sleigh.  Appellant  claimed  to  be 
the  owner  of  said  property,  and  replevied  the  saine  from 
the  sheriff.  There  was  the  usual  declaration  in  replevin, 
pleas  on  non  cepit^  rum  detinet,  and  property  in  Tornquist, 
and  the  lawful  seizure  thereof  under  said  execution,  with 
special  replication  to  said  last  plea  of  property  in  the  plaint- 
iff and  not  in  Tornquist.  Upon  a  jury  trial  of  said  issues 
at  the  close  of  the  plaintiff's  testimonj^  the  court  excluded 
the  evidence  and  instructed  the  jury  to  find  a  verdict  for 
the  defendant,  which  was  done.  Motion  for  a  new  trial 
being  overruled,  and  judgment  for  defendant  rendered,  the 
plaintiff  below  brings  the  cause  to  this  court  by  appeal. 

The  evidence  introduced  by  the  plaintiff  tended  to  show 
the  following  facts :  Both  appellant  and  Kingman  &  Co. 
had  sold  goods  to  Tornquist.  In  August,  1896,  Tornquist 
was  embarrased  financially,  and  on  August  10,  1896,  Cald- 
well, an  agent  of  appellant,  visited  Tornquist.  He  had 
w^ith  him  one  note  of  Tornquist  to  appellant,  and  there 
was  another  unpaid  note  of  like  character  not  there  present. 
Caldwell  asked  Tornquist  to  sell  back  to  appellant  what, 
goods  he  had  on  hand  that  he  had  bought  from  appellant 
and  which  were  not  paid  for.    The  parties  found  among 
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Lis  goods  in  his  store-house  the  two  buggies,  one  road 
wagon  and  one  sleigh  in  controversy  in  this  case,  all  which 
Tornquist  had  bought  from  appellant,  and  Tornquist  sold 
them  back  to  appellant  at  the  invoice  price,  which  was 
$147.  These  goods  were  all  standing  by  themselves,  sepa- 
rate from  other  goods  but  under  the  same  roof  with  them. 
There  was  about  $70  due  on  the  note  Caldwell  had  there 
present,  and  that  was  surrendered  to  him,  and  a  receipt  for 
the  balance  was  given  to  Tornquist  reciting  that  it  was  to 
be  indorsed  on  the  other  note  which  was  in  the  possession 
of  the  company;  and  said  payment  was  afterward  indorsed 
on  said  other  note.  Caldwell  then  made  an  arrangement 
with  Tornquist  that  he  should  act  as  a/2:ent  of  appellant  and 
have  the  exclusive  sale  of  their  goods  on  commission.  He 
was  not  to  sell  on  credit  except  to  persons  whom  Widney, 
the  cashier  of  the  local  bank,  should  approve.  The  usual 
printed  and  written  commission  contract  was  entered  into 
between  them,  and  Tornquist  executed  another  instrument 
reciting  that  he  held  these  articles  above  named  in  his  ware- 
house as  the  property  of  appellant.  Caldwell  did  not  take 
manual  possession  of  these  articles,  though  they  were  exam- 
ined and  perhaps  moved  about  some.  He  went  away  and 
left  the  goods  in  the  possession  of  Tornquist  for  sale  on 
commission  for  appellant  under  such  written  contract.  A 
few  days  later,  Robinson,  the  agent  of  Kingman  &  Co., 
came  to  Tornquist,  who  was  also  owing  Kingman  &  Co.  for 
goods  they  had  sold  him,  and  Robinson  made  a  like  arrange- 
ment with  Tornquist  that  Tornquist  should  sell  to  King- 
man &  Co.  the  goods  he  had  on  hand  which  he  had  bought 
of  Kingman  &  Co.,  and  have  them  applied  on  the  indebted- 
ness he  owed  Kingman  &  Co.  Tornquist  also  turned  over 
to  Robinson  some  notes  and  accounts  to  apply  on  the  same 
indebtedness.  Robinson  also  went  away  leaving  the  goods 
in  the  possession  of  Tornquist.  At  a  later  day  Robinson 
came  back  and  took  away  the  goods  he  had  so  bought  from 
Tornquist  for  Kingman  &  Co.  At  some  time,  not  shown  in 
evidence,  Kingman  &  Co.  obtained  the  execution  in  question 
against  Tornquist,  and  after  the  events  above  narrated  said 
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execation  was  placed  in  the  hands  of  the  sheriff.  While 
Robinson  was  there  making  this  arrangement  with  Torn- 
quist,  both  when  he  bought  the  goods  and  when  he  came  for 
them,  Tornquist  told  him  the  two  top  buggies,  road  wagon 
and  sleigh  here  in  controversy  were  the  property  of  appel- 
lant. Tornquist  had  no  other  buggies  but  these  in  his 
possession.  When  the  sheriff  came  to  levy  the  execution 
Tornquist  told  him  that  this  property  in  question  belonged 
to  appellant.  Widney,  the  cashier  of  the  bank,  whose  duty 
it  was  to  approve  any  notes  that  Tornquist  might  take  upon 
the  sale  of  said  property  before  appellant  would  receive 
them,  also  told  the  sheriff  before  he  levied  that  the  property 
belonged  to  appellant.  Robinson  ordered  a  levy  upon  this 
property  notwithstanding  the  notice,  and  the  sheriff  levied 
accordingly. 

This  being  the  state  of  the  proofs,  we  hold  that  it  was 
error  for  the  court  to  refuse  to  submit  the  case  to  the  jury. 
The  action  of  the  court  below  is  sought  to  be  sustained  by 
the  general  rule  that  a  sale  of  chattels  unaccompanied  by  a 
change  of  possession  is  fraudulent  in  law  and  void  as  to 
creditors  of  the  vendor.  This  position,  however,  fails  to 
take  into  consideration  the  proof  tending  to  show  notice  to 
Kingman  &  Co.,  the  only  creditors  concerned.  Our  Supreme 
Court  has  held,  as  do  the  authorities  generally,  that  where 
the  transfer  of  personal  property  is  founded  on  a  good  con- 
sideration, and  there  is  no  intention  in  fact  to  defraud 
creditors,  the  legal  presumption  of  fraud  created  by  the  non- 
delivery of  possession  does  not  arise  if  the  transferor  trans- 
action is  a  matter  of  publicity  or  notoriety.  Lowe  v. 
Matson,  140  111.  108.  Here  the  transaction  Avas  entirelv 
legitimate  between  the  parties;  there  was  nothing  to  indi- 
cate any  other  than  an  honest  purpose  to  pay  an  honest 
debt  by  the  resale  of  the  very  goods  which  had  created  the 
original  debt;  the  transaction  was  complete  as  between  the 
parties  without  any  delivery  of  possession;  and  there  was  at 
least  a  symbolical  delivery  of  possession  by  the  instruments 
executed.  Added  to  this  we  have  actual  and  explicit  notice 
to  the  agent  of  Kingman  &  Co.  at  both  of  his  visits  to 
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North  Henderson,  and  this  property  twice  pointed  out  to 
him  as  the  property  of  appellant,  and  all  this  before  the 
sheriff  received  the  execution  now  in  question.  jAs  to  King- 
man &  Co.,  the  sale  was  open  and  notorious,  indeed,  for 
all  we  know  from  this  record,  it  may  be  that  the  indebted- 
ness to  Kingman  &  Co.,  upon  which  they  obtained  their 
execution,  was  not  created  till  after  notice  of  this  transfer, 
or  the  execution  may  have  been  for  a  tort  and  not  for  the 
collection  of  a  debt.  If  Kingman  &  Co.  were  not  creditors 
as  to  the  sum  for  which  the  execution  was  issued  till  after 
notice  to  their  agent  that  appellant  owned  these  goods,  we 
are  unable  to  see  how  the  sale  could  have  been  fraudulent 
either  in  law  or  fact  as  to  them.  Kingman  &  Co.  were  not 
misled  nor  in  any  way  injured  by  the  detention  of  the  goods 
in  the  possession  of  Tornquist  for  sale  on  commission.  We 
are  of  opinion  that  under  the  circumstances  of  this  case,  so 
far  as  they  appeared  from  appellant^s  evidence,  actual  notice 
to  the  creditors  was  as  effectual  to  apprise  them  of  appel- 
lant's rights  as  a  change  of  possession  would  have  beeTT]  It 
was  error  for  the  court  to  exclude  the  evidence  and  direct 
a  verdict  for  defendant,  for  which  error  the  judgment  is 
reversed  and  the  cause  remanded. 
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Jacol)  Miller  et  al.^  Ex'rs^  v.  Western  College  of  Toledo. 

1 .    Pboxibsoby  Notes— i4n  Instrument  Held  to  he  a  Valid  Promis- 
aary  Note, — The  following  instrument  is  not  testamentary  in  its  char- 
acter, but  18  a  valid  promissory  note : 
$7,000.  Dover,  III.,  Dec.  9,  1887. 

In  consideration  of  a  desire  to  aid  the  cause  of  Christian  education, 
and  the  privUege  of  sending  one  student  four  years  free  of  tuition,  I 
promise  to  pay  to  the  order  of  the  treasurer  of  Western  Collep:e,  of 
Toledo,  Iowa,  for  the  erection  of  the  ladies*  boarding  hall  of  said  college, 
on  or  before  the  first  day  of  Dec.,  1910,  the  sum  of  seven  thousand  dollars 
without  interest  Provided,  that  in  the  event '  of  my  death  before  the 
maturity  of  this  note,  it  shall  become  then  due. 

P.  O.  Dover,  county,  Bureau,  State,  IlL 

Mabt  Beatty. 
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2.  CONSIDEEATION— -4.  Subscription  to  a  School  Held  Binding.— X 
note  contained  a  promise  to  pay  a  certain  sum  to  the  treasurer  of  a  col- 
lege for  the  erection  of  the  ladies'  boarding  hall  of  said  college,  and  in 
consideration  of  a  desire  to  aid  the  cause  of  Christian  education.  In  a 
suit  on  the  note,  it  was  proved  that  the  hall  mentioned  was  built  upon 
the  faith  of  the  promise  contained  in  the  note.  Held,  that  the  note  was 
supported  by  a  sufficient  consideration. 

8.  Gifts— JY^fe  to  Certain  Funds  Held  Vested  in  Donee,— In  a  suit  on 
a  note,  the  amount  mentioned  in  the  instrument  set  out  below,  and  un- 
paid annuities  accruing  under  its  terms,  were  claimed  as  a  set-off.  Held, 
that  the  title  to  the  said  amount  was  effectually  vested  in  the  college 
m3Qtioned  in  said  instrument,  and  that  only  the  unpaid  annuities  could 
ba  set  off  against  the  note. 

The  instrument  was  as  follows : 

Certificate. 

In  consideration  of  the  agreement  on  the  part  of  Western  College,  of 
Toledo,  Iowa,  that  it  will  keep  up  and  maintain  its  college,  and  increase 
its  facilities  for  a  Christian  education;  and  in  further  consideration  of 
the  payment  to  Mrs.  Mary  Beatty  of  one  hundred  eighty-seven  and 
50-100  dollars,  each  and  every  year  of  her  natural  life,  the  first  payment 
to  be  made  one  year  from  the  date  hereof;  the  said  Mrs.  Mary  Beatty 
has  deposited  with  the  said  Western  C/ollege,  the  sum  of  twenty -five  hun- 
dred dollars,  for  the  benefit  of,  and  to  become  and  be  the  property  of 
said  Westbm  College,  and  to  be  used  as  the  board  of  trustees,  or  execu- 
tive committee  thereof  may  direct. 

Witness  my  hand,  this  6th  day  of  August,  1889. 
$187.50.  L.  H.  BUFKIN,  Treasurer. 

Claim  In  Probate. — Appeal  from  the  Circuit  Court  of  Bureau  County; 
the  Hon.  Dorrance  Dibell,  Judge,  presiding.  Heard  in  this  court  at 
the  May  term,  1897.    Affirmed*    Opinion  filed  September  20,  1897. 

Scott  &  Davis  and  George  S.  Skinner,  attorneys  for 
appellants. 

It  is  well  settled  that  the  execution  and  delivery  of  one's 
own  promissory  note  to  another,  without  any  valuable  con- 
sideration, can  not  be  made  the  subject  of  a  gift  or  dona- 
tion; it  is  merely  a  promise  to  make  a  gift  and  therefore 
can  not  be  enforced,  either  in  the  lifetime  of  the  promisor 
or  against  his  estate  after  his  death.  We  cite  onlv  a  few  of 
the  many  cases  to  this  point.  Pope  v.  Dodson,  58111.  363; 
Blanchard  v.  Williamson,  70  111.  652;  Williams  v.  Forbes, 
114  111.  171;  Richardson  v.  Richardson  et  al.,  148  111.  672; 
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Arnold  v.  Franklin,  3  111.  App.  141;  Hamor  v.  Moore, 
8  Ohio  St.  239;  Pearson  v.  Pearson,  7  Johns.  (N.  Y.)  26;  Fink 
V.  Cox,  18  Johns.  (N.  Y.)  148;  Trustees,  etc.,  v.  Stewart, 

1  N.  Y.  682. 

The  provisions  of  the  statute  of  wills  of  the  State  of  Illi- 
nois can  not  be  evaded  by  the  making  of  a  promissory  note, 
intended  as  a  testamentary  bequest  merely,  and  if  a  person 
makes  a  note  or  written  contract,  intending  thereby  to 
make  a  gift  or  donation  to  take  effect  after  death,  such  note 
or  contract  is  invalid.  Olney,  Adm'x,  v.  Howe,  89  111.  559; 
Graves  v.  Safford,  41  111.  App.  659;  Barnum  v.  Reed,  136  111. 
388;  Comer  v.  Comer,  120  111.  420;  Cline  et  al.  v.  Jones  et 
al.,  Ill  111.  569;  Williams  v.  Chamberlain,  165  111.  210; 
Forbes  v.  Williams,  15  111.  App.  307;  Nutt,  Adra.,  v.  Morse 
et  al.,  142  Mass.  1;  Gammon  Theo.  Sem.  v.  Eobbins,  128 
Ind.  91;  Harris  v.  Clark,  3  K  Y.  (3*  Com.)  121. 

An  instrument  in  any  form,  if  the  obvious  purpose  is  not 
to  take  place  till  after  the  death  of  the  maker,  operates  as  a 
will.  Robinson  v.  Brewster,  140  111.  649;  Frew  v.  Clarke,  80 
Pa.  St.  178  and  cases  there  cited;  Habergham  v.  Vincent, 

2  Yes.  Jr.  230. 

If  the  gift  does  not  take  effect  as  an  executed  and  complete 
transfer  to  the  donee  of  possession  and  title,  either  legal  or 
equitable,  during  the  lifetime  of  the  donor,  it  is  a  testament- 
ary disposition,  good  only  if  made  and  proved  as  a  will. 
Basket  v.  Hassell,  107  U.  S.  609;  Williams  v.  Chamberlain, 
165  111.  219;  Warriner  v.  Rogers,  6  Moak's  Eng.  R.  781. 

Or,  if  there  is  that  which  denotes  an  intention  contrarv 
to  that  appearing  upon  the  face  of  the  instrument,  which 
shows  that  the  donor  did  not  intend  it  to  operate  at  once, 
but  that  the  same  was  to  take  effect  at  the  death  of  the 
donor,  then  such  an  instrument  would  be  a  testamentary 
disposition  and  invalid,  if  not  made  in  compliance  with  the 
statute  of  wills.    Cline  v.  Jones,  111  111.  563. 

A  note  made  and  delivered  without  consideration  and 
intended  as  a  gift  or  donation  can  be  revoked  at  any  time, 
and  death  revokes  the  promise,  and  no  case  can  be  found 
where  such  a  promise  to  make  a  gift  was  ever  enforced, 
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except  upon  the  theory  that  by  reason  of  making  such 
promise  the  donor  induced  the  donee  to  spend  money  and 
incur  liability  on  the  faith  of  such  promise  and  that  by 
reason  thereof  the  donor  must  pay,  because  in  good  con- 
science and  right  he  could  not  refuse  after  having  induced 
others  to  incur  liability  on  the  faith  of  such  promise;  or  in 
other  words,  such  gifts  are  upheld  on  the  ground  of  estoppel 
and  not  by  reason  of  any  good  ground  of  consideration  in 
the  original  undertaking.  Pratt,  Adm'x,  v.  Trustees,  etc., 
93  111.  475;  Beach  v.  M.  E.  Church,  96  111.  180;  Simpson 
Cent.  College  v.  Tuttle,  71  Iowa,  596. 

But  where  the  note  or  instrument  given  is  testamentary 
in  its  nature  or  intended  at  the  time  of  the  delivery  of  the 
same  as  a  testamentary  disposition  and  is  void  because  a 
violation  of  the  provisions  of  the  statute  of  wills,  then  no 
act  of  the  donee  can  make  the  same  valid  and  binding,  and 
even  though  money  may  have  been  expended  and  liability 
incurred  on  the  faith  of  the  giving  of  such  an  instrument, 
yet  the  same  can  not  be  enforced  because,  being  a  violation 
of  the  statute  of  wills  and  therefore  void,  no  one  would 
be  permitted  to  say  that  they  had  expended  money  on 
the  faith  of  a  promise  which  they  knew  to  be  void  and 
thereby  recover  on  a  contract  which  had  no  ground  of  con- 
sideration in  the  original  undertaking  but  which  if  enforce- 
able at  all,  must  be  by  way  of  estoppel.  Reimensnyder 
V.  Gans,  110  Pa.  St.  17. 

The  executors  of  the  estate  of  Mary  Beatty,  deceased,  are 
entitled  as  a  matter  of  law  to  recover  from  the  claimant  the 
$6,700  deposited  with  it,  because  the  written  contracts  set 
forth  on  the  face  of  the  three  certificates  of  deposit  do  not 
show  an  absolute  executed  gift  inter  vivos  of  the  money  to 
claimant  in  prcesenti;  but  if  it  was  a  proposed  gift  it  was  to 
vest  in  claimant  in  the  future  and  upon  compliance  with  the 
conditions  set  forth  on  the  face  of  the  certificates  of  deposit, 
and  a  failure  on  the  part  of  the  claimant  to  comply  with  all 
the  conditions  to  the  letter  as  required  in  the  contract  would 
make  such  proposed  gift  ineffectual.  Conkling  v.  City  of 
Springfield,  39  111.  98;  Porter  v.  Raymond,  68  K  H.  619; 
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4  Kent's  Com.,  Sec.  125;  Nevius  v.  Qourley,  95  111.  206;  1 
Jarman  on  Wills  (2d  Am.  £d.),  Sec.  798  and  foot  notes; 
Wait's  Act.  andDef.,  Vol.  7,434,  Sees.  9-10;  Taylor  v.  Bul- 
len,  6  Cow.  (N.  Y.)  627;  Basket  v.  Hassell,  107  U.  S.  602; 
Schouler  on  Per.  Prop.,  Vol.  2,  Sec.  282;  Gray  v.  Blan- 
chard,  8  Pick.  292;  People  ex  rel.  v.  Qlann,  70  III.  232; 
Thornton  on  Gifts,  Sec.  99-100;  Rosenburg  v.  Rosenburg, 
40  Hun,  91. 

The  contract  on  the  part  of  appellee  set  forth  on  the  face 
of  the  certificates  of  deposit,  to  pay  the  interest  or  annuity 
on  the  money  so  deposited  on  a  day  fixed  in  each  year  of 
the  doi^or's  life,  was  an  executory  contract  and  the  payment 
of  the  moneys  at  the  time  fixed  was  a  condition  precedent 
to  the  vesting  of  the  absolute  title  to  the  $6,700  in  appellee. 
Wilson  V.  Roots,  119  111.  393;  People  ex  rel.  v.  Glann,  70 
111.  232;  Porter  v.  Raymond,  53  N.  H.  519;  Jarman  on 
Wills,  Vol.  1  (2d  Am.  Ed.),  Sec.  798;  Moakley  v.  Riggs,  19 
Johns.  (N.  Y.)  69;  3  Am.  &  Eng.  Ency.  Law,  423,  Con- 
dition  Precedent;  Green  v.  Bennett,  23  Mich.  464;  Schouler 
on  Per.  Prop.,  Vol.  2,  Sees.  278  and  281. 

If  the  right  to  the  $6,700  deposited,  by  the  terms  of  the 
three  certificates  of  deposit  depended  on  the  performance 
of  the  conditions  enjoined  on  appellee  by  Mary  Beatty,  and 
appellee  violated  the  terms  of  the  contract  by  a  failure  to 
pay  her  the  money  agreed  to  be  paid  on  the  day  fixed,  she 
then  had  the  right  at  any  time  after  such  failure  to  revoke 
the  contract,  and  death  did  revoke  the  contract,  after  such 
failure  to  comply  by  appellee,  and  her  executors  became 
entitled  to  a  return  of  the  moneys  so  deposited.  Pratt, 
Adm'x,  V.  Trustees,  etc.,  93  111.  475. 

The  gift  of  the  $6,700  evidenced  by  the  three  certificates 
of  deposit  did  not  vest  the  money  in  appellee  in  pr<B8enti^ 
for  by  annexing  a  condition  to  the  proposed  gift  there  could 
be  no  gift  inpr<jB8enti  and  the  donor  could  revoke  it  because 
the  gift  was  not  absolute  and  the  death  of  Mary  Beatty 
revoked  it.  Thornton  on  Gifts,  Sec.  92;  Rosenburg  v.  Rosen- 
burg, 40  Hun,  91. 

The  fact  that  the  $6,700  was  paid  over  to  appellee  would 
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make  no  difference.  Money  paid  over  on  an  unperformed 
condition  precedent  can  be  recovered  back  in  an  appropriate 
action.  Keller  v.  Oberreich,  67  Wis.  2S2;  Schooler  on  Per. 
Prop.,  Sec.  125;  Green  v.  Bennett,  23  Mich.  464. 

If  the  payment  of  the  annuity  or  interest  contracted  in 
writing  to  be  paid  to  the  donor  on  the  days  fixed  for  pa}'- 
ment  was  a  condition  precedent  to  the  vesting  of  the  $6,700 
in  appellee,  then  appellee  on  failure  to  perform,  forfeited  its 
right  to  the  money  and  such  forfeiture  is  not  waived  by 
parol  assent  or  silent  acquiescence.  Gray  v.  Blanchard,  1 
Pick.  292. 

To  constitute  a  valid  gift  inter  vivos  it  requires  a  full  and 
unqualified  and  unconditional  renunciation  of  title  by  the 
donor  and  the  acquisition  by  the  donee  of  an  absolute  and 
unconditional  title  accompanied  by  an  actual  delivery  of  the 
subject-matter  of  the  gift.  The  donor  must  surrender  all 
his  title  and  interest  without  making  any  conditions  by 
means  of  which  he  may  resume  possession  and  enjoy  his 
former  estate  in  the  property;  this  as  a  legal  proposition  is 
well  settled  and  if  the  gift  is  evidenced  by  a  written  instru- 
ment by  means  of  which  the  donor  could  under  any  circum- 
stance be  entitled  to  the  return  of  the  money  or  its  equiv- 
alent, then  the  gift  is  ineffectual.  JRosenburg  v.  Rosen  burg, 
40  Hun,  91;  Curry  v.  Pow^ers,  70  N.T.  212;  Young  v.  Young, 
80  N.  Y.  430;  Schouler  on  Per.  Prop.,  Vol.  2,  Sec.  81,  8^, 
131-134;  Selleck  v.  Selleck,  lo7  III.  389;  In  re  Wirt.  5  Dem. 
(N.  Y.  Sur.  R.)  179;  8  Am.  &  Eng.  Ency.,  1313, 1314,  Sec. 
1-3;  Telford  v.  Patton,  144  111.  627. 

The  rules  of  law  require  that  the  alleged  gift  be  estab- 
lished by  clear  proof  and  that  no  uncertainty  exist  as 
to  what  was  intended.  The  evidence  of  the  gift  here  is 
reduced  to  writing  and  is  contained  in  the  certificates  of 
deposit  and  they  do  not  make  it  clear  as  required  under  the 
law  that  the  donor  intended  to  vest  the  title  of  the  $6,700 
in  appellee  as  a  gift  in  proesentiy  whether  appellee  performed 
the  conditions  enjoined  or  not.  The  certificates  are  the 
only  evidence  of  such  fact  and  they  do  not  make  it  clear  as 
they  should.    Barnum  v.  Reed,  136  111.  388. 
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The  three  certificates  of  deposit  evidencinfif  the  delivery 
of  the  $6,700  do  not  recite  that  the  donor  made  a  gift  of 
the  money  to  appellee  but  they  do  recite  that  the  donor  had 
deposited  the  money  with  appellee-  The  term  deposit  in  its 
legal  significance  can  not  be  construed  to  mean  a  gift.  The 
chief  meaning  of  the  word  is  that  the  money  is  committed 
to  the  custody  and  care  of  another  for  safe  keeping 
for  further  action.  Anderson's  Dictionary  of  Law,  343; 
Schouler  on  Per.  Prop.,  Vol.  2,  Sec.  134;  Scammon  v. 
Kimball,  92  U.  S.  369;  Marine  Bank  of  Chicago  v.  Fulton 
Bank,  2  Wail.  256. 

EicHABD  M.  Skinner,  attorney  for  appellee. 

Where  the  payment  is  made  to  depend  upon  an  event 
which  is  certain  to  arrive,  and  uncertain  only  in  regard  to 
the  time  when  it  will  take  place,  the  note  or  contract  is  valid. 
Edwards  on  Bills  and  Promissory  Notes,  Sec.  142;  Cooke  v. 
Colehan,  Willes  396;  2  Stra.  1217. 

The  fact  that  the  payment  is  suspended  for  an  indefinite 
time  does  not  affect  the  validity  of  the  instrument,  provided 
only  it  is  certain  to  become  due.  Edwards  on  Bills  and 
Promissory  Notes,  Sec.  142. 

Notes  and  contracts  may  be  made  payable  on  any  event, 
however  remote,  which  must  inevitably  happen  some  time 
or  other;  thus,  they  may  be  payable  on  the  death  of  a  cer- 
tain person.  Roffey  v.  Greenwell,  2  Perry  &  D.  365;  11 
Ad.  &  E.  222;  or  "  on  demand  after  my  decease; "  Bristol 
V.  Warner,  19  Conn.  7;  or  "  one  day  after  date  or  at  my 
death;"  Conn  v.  Thornton,  46  Ala.  587;  1  Randolph  on 
Commercial  Paper,  Sec.  113. 

Every  contributor  to  the  funds  of  a  corporation  authorized 
to  receive  moneys  and  apply  them  to  a  public  improvement 
has  his  recompense  in  his  share  of  the  public  good  resulting 
therefrom;  and  if  by  means  of  his  contribution,  or  his  sol- 
emn promise  to  pay,  the  body  to  whom  he  has  pledged  his 
word  should  encounter  expense,  become  under  legal  obliga- 
tions, or  otherwise  pursue  the  intent  and  purpose  of  the 
legislature  in  granting  them  the  charter,  this  is  a  sufficient 
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legal  consideration  to  support  such  a  promise;  in  this  respect 
the  principles  of  common  honesty  can  not  be  sCt  variance 
with  the  law  of  the  land.  Amherst  Academy  v.  Cowls,  6 
Pick.  427. 

Where  a  woman  agreed  to  give  $2,500  for  the  purpose  of 
discharging  a  $15,000  mortgage  on  a  church,  on  condition 
the  church  would  raise  the  balance  by  voluntary  subscrip- 
tions, and  the  church  promised  to  make  the  effort  and  per- 
formed the  condition,  then  her  promise  became  obligatory, 
and  the  note  which  she  gave  in  fulfillment  thereof  was 
based  upon  a  sufl&cient  consideration.  Roberts  v.  Cobb,  103 
N.  Y.  600. 

The  endowment  of  a  college  is  a  good  consideration  for  a 
note.    Johnston  v.  Wabash  College,  2  Ind.  655. 

The  accomplishment  of  the  object  for  which  money  is 
subscribed  to  an  educational  institution  is  sufficient  to  sup- 
port a  note.  Eoche  v.  Boanoke  Classical  Seminary,  56 
Ind.  198. 

A  subscription  note  is  binding.  Parsonage  Fund  Trus- 
tees in  Fryeburg  v.  Ripley,  6  Me.  442. 

A  note  executed  to  an  educational  institution  as  a  gift  is 
not  without  consideration,  if  upon  the  strength  of  it  the 
institution  has  assumed  responsibilities  and  incurred  liabili- 
ties.   Simpson  Centenary  College  v.  Bryan,  50  Iowa,  293. 

It  has  been  repeatedly  decided  that  where  one  promises  a 
subscription  for  the  support  or  erection  of  a  church,  school, 
or  other  religious,  educational  or  charitable  institution,  and 
money  is  advanced  by  another  on  the  faith  of  such  promise 
or  subscription,  an  action  may  be  maintained  to  recover  the 
amount  so  promised  or  subscribed.  Vierling  v.  Horton,  27 
III.  App.  263. 

When  a  person  makes  a  promise  to  pay  money,  to  carry 
on  some  lawful  project,  and  money  is  advanced,  materials 
furnished  or  labor  done  on  the  strength  of  its  payment,  an 
action  will  lie  to  recover  the  amount  promised.  Pryor  et  aL 
V.  Cain,  25  lU.  292. 

Where  a  corporation,  in  existence  or  in  contemplation, 
expends  money  upon  the  strength  of  subscriptions  made  in 
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its  aid,  the  subscribers  will  be  liable  to  an  action.  Griswold 
V.  Trustees  of  Peoria  University,  26  111.  41. 

A  subscription  contract  promising  aid  to  some  projected 
enterprise  not  unlawful,  is  binding  on  the  promisor,  ^ven 
though  he  do  not  derive  or  expect  to  derive  any  benefit 
therefrom.  The  doing  of  work,  or  the  expending  of  money, 
or  the  incurring  of  liability,  on  the  faith  of  such  subscrip- 
tion, is  a  sufficient  acceptance  and  consideration.  1  Parsons 
on  Contracts,  452;  Cottage  St  M.  E.  Church  v.  Kendall, 
121  Mass.  528;  Thompson  v.  Supervisors,  40  111.  379;  Hud- 
son V.  Green  Hill  Seminary,  113  111.  618;  McClure  v.  Wilson, 
43  111.  356;  Trustees  v.  Garvey,  63  111.  401;  Pratt,  Adm'x, 
V.  Trustees,  93  111.  476;  Trustees  Baptist  Education  Society 
V.  Carter,  72  111.  247. 

The  real  consideration  on  which  the  plaintiff  is  entitled 
to  recover  upon  a  subscription  is,  that  it  has  expended 
money,  furnished  materials  or  labor,  or  incurred  liabilities 
therefor,  on  the  faith  of  the  undertaking  of  the  subscriber. 
Any  special  benefit  to  the  promisor  is  not  necessary  as  a 
consideration.  Eichelieu  Hotel  Co.  v.  International  Mil. 
Encampment  Co.,  140  111.  248. 

After  the  acceptance  of  the  subscription,  and  the  expendi- 
ture of  considerable  sums  and  incurring  of  liabilities  and 
obligations  on  the  faith  of  the  same  it  will  be  too  late  to 
withdraw  or  revoke  it.  2  Morawetz  on  Corporations,  Sees. 
655-689;  Thompson  v.  Supervisors,  40  111.  379;  Kiohelieu 
Hotel  Co.  V.  International  Mil.  Encampment  Co.,  140  111.  248. 

If  a  day  be  appointed  for  the  payment  of  money,  and  the 
day  is  to  happen,  or  may  happen  before  the  thing  which  is  the 
consideration  of  the  money  is  to  be  performed,  an  action 
may  be  brought  for  the  money  before  performance,  for  it 
appears  that  the  party  relied  upon  his  remedy,  and  did  not 
intend  to  make  the  performance  a  condition  precedent. 
Sheeren  v.  Moses  et  al.,  84  111.  448. 

Where  an  act  on  which  an  estate  or  right  depends  does 
not  necessarily  precede  the  vesting  of  the  estate  or  right,  but 
may  accompany  or  follow  it,  the  condition  is  a  condition 
subsequent,  not  a  conditional  limitation.  City  of  Chicago 
V.  Chicago  &  W.  I.  R  R.  Co.,  105  111.  73. 
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A  court  of  equity,  as  a  rule,  will  never  lend  its  aid  t^ 
divest  an  estate  for  a  breach  of  a  condition  subsequent,  but 
where  a  compensation  can  be  made  in  money,  it  will  relieve 
against  such  forfeiture,  and  compel  the  party  to  receive  a 
reasonable  compensation  in  money.  Gallaher  v.  Herbert, 
117  III.  160;  4  Kent's  Com.  130;  2  Story's  Eq.  Jur.,  Sees. 
13-15  et  8eq.  For  rule  for  computing  such  compensation 
see  Gallaher  v.  Herbert,  117  111.  160. 
.  An  estate  is  vested,  when  there  is  an  immediate  right  of 
present  enjoyment,  or  a  present  fixed  right  of  future  enjoy- 
ment. It  gives  a  legal  or  equitable  seizin.  Scofield  et  al. 
V.  Olcott  et  al.,  120  111.  362. 

Mb.  Justice  Weight  delivered  the  opinios'  of  the  Court. 

On  the  9th  day  of  December,  1887,  Mary  Beatty,  then 
residing  at  Dover,  111.,  executed  and  delivered  to  the  appel- 
lee the  following  instrument : 
$7,000.00.  Dover,  III.,  December  9, 1887. 

In  consideration  of  a  desire  to  aid  the  cause  of  Christian 
education,  and  the  privilege  of  sending  one  student  four 
years  free  of  tuition,  I  promise  to  pay  to  the  order  of  the 
treasurer  of  Western  College,  of  Toledo,  Iowa,  for  the  erec- 
tion of  the  Ladies'  Boarding  Hall  of  said  college,  on  or 
before  the  first  day  of  December,  1910,  the  sum  of  seven 
thousand  dollars,  without  interest.  Provided,  that  in  the 
event  of  my  death  before  the  maturity  of  this  note,  it  shall 
become  then  due. 

P.  O.,  Dover;  county,  Bureau;  State,  Illinois. 

Mary  Beattt. 

Witness,  H.  H.  Maynard,  W.  M.  Beardshear. 

On  the  7th  day  of  December,  1893,  Mary  Beatty  died 
leaving  a  will,  and  on  January  6, 1894,  letters  testamentary 
issued  to  the  appellants.  The  above  instrument  was  filed 
in  the  County  Court  for  probate  against  the  estate  of  tiie 
testatrix,  and  from  there  removed  by  appeal  to  the  Circuit 
Court,  which  gave  judgment  against  appellants  for  $6,361, 
and  from  that  judgment  appellants  prosecute  their  appeal 
to  this  courts  and  seek  to  reverse  the  same  on  three  principal 
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grounds :  First,  the  instrument,  as  is  insisted  by  them,  upon 
which  the  claim  is  based,  is  testamentary  in  its  character, 
and  therefore  void.  Second,  it  is  not  supported  by  a  suffi- 
cient consideration;  and  lastly,  if  the  instrument  is  valid,  the 
defense  of  set-off,  interposed  on  the  trial,  should  have  pre- 
vailed. 

If  it  shall  be  determined  the  instrument  above  quoted 
contains  the  elements  of  a  promissory  note,  it  can  not  then 
be  justly  said  to  be  of  a  testamentary  nature.  In  Dorsoy 
V.  Wolff,  142  IlL  593,  citing  numerous  authorities,  it  was 
said :  "  Various  definitions  have  been  given  of  a  promissory 
note.  In  general  terms,  it  may  be  defined  to  be  a  written 
promise  of  one  person  to  pay  to  another  person  therein 
named,  or  order,  a  fixed  sum  of  money  at  all  events,  and 
at  a  time  specified  therein,  or  at  a  time  which  must  certainly 
arrive." 

The  instrument  here  presented  is  payable  on  the  1st  day 
of  December,  1910,  with  proviso  that  in  the  event  of  the 
death  of  the  maker  before  the  maturity  of  the  note,  it  shall 
then  become  due.  Both  events  on  the  happening  of  which 
the  note  was  to  become  due  must  certainlv  arrive.  In 
Shaw  et  aL  v.  Camp,  61  IlL  A  pp.  62,  the  note  involved  was, 
in  this  respect,  much  like  the  one  before  us.  The  Appellate 
Court  of  the  Third  District  held  it  a  valid  note.  It  has  sev- 
eral times  been  decided  by  the  Supreme  Court,  that  a  deed 
delive^d,  and  not  to  take  effect  until  after  the  death  of  the 
grantor,  was  a  valid  deed.  (Harshbarger  v.  Carroll,  163  111. 
636,  and  cases  cited.)  No  reason  can  be  percefved  why  the 
instrument  here  does  not  fall  strictly  within  the  principles 
of  the  decisions  to  which  reference  has  been  made,  and  it 
follows,  therefore,  it  is  not  of  a  testamentary  nature. 

It  is  alleged  by  counsel  for  appellants,  as  a  second  reason 
against  the  validity  of  the  note,  that  it  is  not  supported  by 
a  sufficient  consideration.  From  the  evidence  it  can  scarcely 
be  doubted,  after  the  note  was  delivered,  and  upon  the  faith 
of  its  promise,  the  ladies'  boarding  hall  mentioned  in  the 
contract  was  built  by  appellee,  and  named,  in  honor  of  the 
donor,  the  Mary  Beatty  Hail.    In  Richelieu  Hotel  Co.  v. 
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International  Mil.  Encampment  Co.,  140  HI.  248,  citing 
Hudson  V.  Green  Hill  Seminary,  113  111.  618,  it  was  said: 
'^  The  real  consideration  upon  which  the  plaintiff  is  entitled 
to  recover  in  said  case,  is,  that  it  has  expended  money,  fur- 
nished materials,  or  bestowed  labor,  upon  the  faith  of  the 
promise  in  writing,  and  not  any  special  benefit  derived,  or 
expected  to  be  derived  by  the  promisor  from  the  corpora- 
tion." Applying  this  doctrine  to  the  facts  before  us,  it  is 
clearly  to  be  seen  the  note  is  well  supported  by  a  sufficient 
consideration. 

It  now  remains  to  be  determined  if  appellants'  defense  of 
set-off  should  have  prevailed  to  a  greater  extent  than  it  did. 
It  appears  from  the  evidence  after  the  deceased  had  exe- 
cute and  delivered  the  note,  she  was  induced  by  persons  re|>- 
resenting  the  appellee,  to  advance  to  the  appellee  certain 
sums  of  money,  from  time  to  time,  which  were  evidenced  by 
three  separate  certificates,  one  for  $3,500,  dated  November 
16,  1888;  one  for  $700,  dated  April  4,  1889,  and  one  for 
$2,500,  dated  August  6,  1889,  and  delivered  to  and  accepted 
by  the  deceased,  and  with  indorsements  thereon.  Said  cer- 
tificates with  indorsements  are  as  follows : 

Certificate. 

In  consideration  of  the  agreement  on  the  part  of  Western 
(]!ollege  of  Toledo,  Iowa,  that  it  will  keep  up  and  maintain 
its  college  and  increase  its  facilities  for  a  Christian  educa- 
tion; and  in  further  consideration  of  the  payment  to  Mrs. 
Mary  Beatty  of  one  hundred  eightj^'-seven  and  50-100  dol- 
lars each  and  every  year  of  her  natural  life,  the  first  payment 
to  be  made  one  year  from  the  date  hereof,  the  said  Mrs. 
Mary  Beatty  has  deposited  with  the  said  Western  College 
the  sum  of  twenty-five  hundred  dollars,  for  the  benefit  of, 
and  to  become  and  be  the  property  of  said  Western  College, 
and  to  be  used  as  the  board  of  trustees,  or  executive  com- 
mittee thereof  may  direct. 

Witness  my  hand  this  6th  day  of  August,  1889. 
$187.50.  L.  H.  BuFKiN,  Treasurer, 

And  on  the  back  thereof  appears  the  following,  to  wit : 
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"  We  hereby  guarantee  the  payment  of  the  within  annuity. 
L.  H.  Bufkin,  M.  S.  Drury. 
Aug.  6,  1890,  paid  one  year's  annuity. 
Oct.  9,  1891,    "      "        "  "      " 

Cebtifioatb. 

In  consideration  of  the  agreement  on  the  part  of  Western 
College  of  Toledo,  Iowa,  that  it  will  keep  up  and  maintain 
its  college,  and  increase  its  facilities  for  a  Christian  educa- 
tion; and  in  further  consideration  of  the  payment  to  Mrs. 
Mary  Beatty  of  fifty-two  and  50-100  dollars  each  and  ever}'' 
year  of  iier  natural  life,  the  first  payment  to  be  made  one 
year  from  the  date  hereof;  the  said  Mrs.  Mary  Beatty  has 
deposited  with  the  said  Western  College  the  sum  of  seven 
hundred  dollars,  for  the  benefit  of,  and  to  become  and  be 
the  property  of  said  Western  College,  and  to  be  used  as  the 
board  of  trustees  or  executive  committee  thereof  mav  direct. 

Witness  my  hand  this  4th  day  of  April,  1889. 
$52.50.  L.  H.  BuFKiN,  Treasurer. 

And  on  the  back  thereof  appears  as  follows : 

"  We  guarantee  the  payment  of  the  within  annuity.  L. 
H.  Bufkin,  M.  S.  Drury. 

April  4,  1890,  paid  within  year's  annuity. 

April  4,  1891,  paid  on  the  within  year's  annuity.  Mary 
Beatty. 

April  15,  1892,  paid  one  year's  annuity .'* 

Certificate. 

In  consideration  of  the  agreement  on  the  part  of  Western 
College  of  Toledo,  Iowa,  that  it  will  keep  up  and  maintain 
its  college  and  increase  its  facilities  for  a  Christian  educa- 
tion; and  in  further  consideration  of  the  payment  to  Mrs. 
Mary  Beatty  of  two  hundred  sixty-two  and  50-100  dollars 
each  and  every  year  of  her  natural  life,  the  first  payment 
to  be  made  one  year  from  the  date  hereof;  the  said  Mrs. 
Mary  Beatty  has  deposited  with  the  said  Western  College 
the  sum  of  thirty-five  hundred  dollars,  for  the  benefit  of, 
and  to  become  and  be  the  property  of  said  Western  College, 
and  to  be  used  as  the  board  of  trustees  or  executive  com- 
mittee thereof  may  direct. 


600  Appellate  Courts  of  Illinois. 

Vol.  71.]  Miller  v.  Western  Ck>llege  of  Toledo. 

Witness  my  hand  this  16th  day  of  November,  1888. 
$3,500.  L.  H.  BuFKiN,  Treasurer. 

And  on  the  back  thereof  appears  the  following,  to  wit : 

"  We  hereby  guarantee  the  payment  of  the  annuity  to 
Mrs.  Mary  Beatty  according  to  the  terms  of  the  within  cer- 
tificate.   L.  H.  Bufkin,  M.  S.  Drury,  W.  M.  Beardshear. 

Received  on  the  within  $262.50,  December  6, 1889.  Mary 
Beatty. 

Received  on  the  within  $262.50,  December  5,  1890. 
Mary  Beatty. 

Paid  on  the  within  $262.50,  by  note  dated  November  16, 
1891." 

Counsel  for  appellants  contend  the  $6,700  represented  by 
these  certificates  is  an  unexecuted  gift  by  the  deceased  to 
the  appellee,  the  title  thereto  remaining  in  the  donor  at  the 
time  of  her  death,  and  especially  so,  for  the  additional  reason 
that  default  had  been  made  in  the  payment  of  the  interest 
or  annuities  accruing:  thereon,  and  therefore  the  executors 
were  entitled  to  set  off  the  principal  as  well  as  the  unpaid 
interest,  or  annuities.  We  can  not  perceive  any  force  to  this 
contention.  The  certificates  expressly  provide  the  money 
represented  by  them  respectively,  is  for  the  benefit  and  to 
be  the  property  of  the  appellee,  and  to  be  used  as  the  board 
of  trustees  or  executive  committee  might  direct.  The 
deceased  accepted  the  certificates  and  thereby  bound  herself 
by  the  terms  thereof,  and  is  given  by  them  only  a  right  of 
action  against  the  appellee  for  the  annuities,  in  case  of  non- 
payment. The  title  to  the  money  is  effectually  vested  in 
the  college,  and  to  be  used  by  it,  thereby  placing  it  beyond 
her  power  to  reclaim.  The  numerous  authorities  cited  by 
appellants'  counsel  have  no  application  to  the  question  as 
we  understand  it. 

After  the  allowance  of  interest  to  the  appellee  on  the 
$7,000  note  from  December  7,  1893,  the  time  it  fell  due,  it 
will  be  found  appellants  have  received  credit  for  all  unpaid 
annuities,  including  the  note  and  interest  that  was  given  for 
arrears,  and  therefore  the  amount  of  the  judgment  is  not 
excessive. 


Second  District — May  Term,  1897.        601 

Clark  V.  First  Nat.  Bk.  of  Earlville. 

Complaint  is  further  made  by  counsel  for  appellants  of 
the  instructions  to  the  jury  by  the  trial  court,  and  of  instruc- 
tions refused.  We  have  examined  the  instructions,  given 
and  refused,  of  which  complaint  is  made,  and  find  the  action 
of  the  court  in  those  respects  is  in  harmony  with  our  own 
views  of  the  same  question.  Finding  no  error  in  the  record 
and  proceedings  of  the  Circuit  Court,  its  judgment  will  be 
affirmed. 

DiBELLy  J.,  took  no  part. 


Joel  W.  Glarky  for  use^  etc.^  r.  First  National  Bank 

of  Earlville. 

1.  Amendments— 0/  the  Records  of  a  Case  Not  Pending  Before  the 
Court. — A  court  has  no  power  to  make  an  order  in  a  case,  allowing  an 
amendment  of  the  record  in  another  case  not  pending  before  it.  The 
propriety  of  aUowing  the  proposed  amendment  can  only  arise  on  motion 
made  in  the  cause  to  which  the  record  sought  to  be  amended  belongs, 
after  notice  to  the  party  whose  rights  are  to  be  affected. 

2.  Propositions  of  hAW— Held  Inapplicable  and  Properly  Refused, 
— ^This  court  decides  that  the  trial  court  properly  refused  to  hold  the 
propositions  of  law  presented  by  appellant,  as  such  propositions  had  no 
application  to  the  issue  on  which  the  case  was  disposed  of. 

8.  Garnishment— Tf^^  it  May  Issue,— To  warrant  the  issuing  of 
garnishee  process,  there  must  be  a  return  upon  an  execution  against  the 
judgment  debtor,  stating  either  in  terms  or  in  substance  that  no  property 
is  found. 

Garnishmeiit. — ^Appeal  from  the  Circuit  Court  of  Lee  County;  the 
Hon.  James  Shaw.  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1897.    Affirmed.    Opinion  filed  September  20,  1897. 

Chas.  F.  Pbeston  and  Clyde  Smith,  attorneys  for  appel- 
lant. 

Where  the  fact  was  that  the  sheriff  had  made  demand 
seven  days  before  he  returned  the  writ,  and  was  unable  to 
find  property  to  levy  on,  the  court  say  that  the  plaintiff 
"  had  a  right  to  have  the  sheriff  return  the  execution  unsat- 
isfied "  (Illinois  M.  I.  Co.  v.  Graham,  55  111.  App.  266,  cit- 
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ing  Russell  v.  Chicago  T.  and  S.  Bank,  189  111.  538),  and 
that  his  return  is  sufficient  to  support  a  ca,  sa.j  for  ^  The 
facts  exist  which  show  an  exhaustion  of  the  legal  remedies, 
and  such  facts  are  not  modified  or  affected  by  the  direction 
of  the  creditor's  attorney  to  return  the  execution  unsatis- 
fied."   Huntington  v.  Metzger,  168  111.  272. 

^^  A  return  of  an  execution  unsatisfied  means  that  the 
defendant  has  no  property  which  the  sheriff  can  levy  upon; 
it  is  sufficient  to  ground  a  creditor's  bill  upon.  *  *  * 
The  return  is  evidence,  because  of  a  legal  presumption  that 
the  sheriff  did  his  duty  upon  process  in  his  hands."  Springer 
V.  Puttkammer,  68  IIJ.  App.  075. 

It  is  sufficient  to  sustain  a  creditor's  bill  or  to  authorize  a 
suit  against  an  indorser.  Alexander  v.  Tams,  13  111.  221; 
Durand  v.  Gray,  129  111.  9;  Thompson  v.  Yates,  61  IlL  App. 
262. 

"  The  statute  relative  to  the  filing  of  creditor's  bills  and 
that  concerning  the  issue  of  garnishee  process  upon  the 
return  of  an  execution  '  No  property  found,'  are  so  similar 
that  the  rule  as  to  the  return  of  execution  in  one  case  is  to 
be  applied  to  the  other,"  and  so,  too,  as  to  the  return 
required  to  support  a  ca,  sa.  Dunderdale  v.  Westinghouse 
Electric  Co.,  51  111.  App.  407;  Huntington  v.  Metzger,  51 
111.  App.  222;  S.  C,  168  111.  272. 

The  application  to  amend  was  made  upon  proper  proof, 
and  in  apt  time.  Spellmyer  et  al.  v.  Gaff,  112  111.  29;  Chi- 
cago Planing  Mill  Co.  v.  Merchants'  Nat.  Bank,  86  111. 
587. 

And  the  deputy  who  made  the  return  was  the  proper  per- 
son to  amend  it.  Wilson  v.  Greathouse,  1  Scam.  174;  Nole- 
man  v.  Weil,  72  111.  502;  O'Conner  v.  Wilson,  57  lU.  226. 

Nor  is  it  objectionable  that  the  sheriff's  term  oLoffice  had 
expired.  Johnson  v.  Donnell,  15  111.  100;  Morris  v.  Trust- 
ees, 15  111.  270;  StuU  v.  Hance,  62  111.  52. 

The  general  rule  is  that  the  return  is  amendable.  S.  & 
C,  Vol.  1 ,  375,  et  seq. 

And  the  return,  as  amended,  will  relate  back.  Wilton 
Mfg.  Co.  V.  Butler,  34  Me.  431;  Welsh  v.  Joy,  13  Pick. 
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477;  Freeman  v.  Paul,  8  Me.  260;  Cogswell  v.  Mason,  9  N. 
H.  48. 

The  case  at  bar  falls  within  the  general  rule. 

Conceding,  for  the  purpose  of  argument,  under  this  sec- 
ond head  of  our  brief,  that  the  return  as  originally  made 
did  not  show  jurisdiction,  we  still  contend  that  the  lack  of 
jurisdiction  was  only  in  appearance,  and  not  in  substance. 
The  case  is  analogous  to  that  cTf  a  sherifTs  return  of  sum- 
mons, or  other  first  process,  where  from  the  return  the 
service  appears  to  be  insufficient  to  give  the  court  jurisdic- 
tion of  the  person.  Yet  the  record  may  be  amended  to 
speak  the  truth.  Turney  v.  Organ,  16  111.  43;  Dunn  v. 
Rodgers  et  al.,  43  111.  260;  Toledo,  P.  &  W.  Ey.  Co.  v.  But- 
ler, 53  111.  323;  Montgomery  v.  Brown  et  al.,  2  Gilm.  581. 

Or  where  the  declaration  fails  to  show  jurisdiction  in  the 
court,  it  may  be  amended.  Wakefield  v.  Goudy,  3  Scam. 
133. 

For  the  indorsement  of  return  is  not  the  fact,  but  the  evi- 
dence of  it.     Spellmyer  v.  Gaflf,  112  111.  29. 

Brewer  &  Strawn,  attorneys  for  appellee. 

An  indorsement  on  an  execution  bv  a  sheriff  that  he 
returns  the  execution  not  satisfied  by  order  of  the  plaintiff's 
attorney,  is  insufficient  to  give  the  court  jurisdiction  in  gar- 
nishment. Michigan  C.  R.  R.  v.  Keohane,  31  111.  144;  Dun- 
derdale  v.  Westinghouse  Electric  Co.,  51  III.  App.  407;  Pecos 
I.  &  I.  Co.  V.  Olson,  63  III.  App.  313. 

A  return  "  No  property  found,"  and  a  proper  affidavit  are 
essential  to  give  the  court  jurisdiction.  1  S.  &  C.  An.  St.,  Ch. 
62,  Sec.  1;  Chanute  v.  Martin,  25  III.  63;  Gibbon  v.  Bryan, 
3  III.  App.  298;  Pierce  v.  Wade,19  III.  App.  185. 

Parol  evidence  is  not  admissible  to  contradict  or  modif  v 
the  return  of  an  officer.  Wilson  v.  Greathouse,  1  Scam. 
174;  Botsford  v.  O'Conner,  57  111.  72;  O'Conner  v.  Wilson, 
57  111.  226;  Harris  v.  Lester,  80  111.  307;  Coughran  v.  Gut- 
cheus,  18  111.  390;  Rivard  v.  Gardner,  39  111.  125;  Hunting- 
ton V.  Metzger,  158  111.  272. 

A  ruling  on  a  motion  addressed  to  the  discretion  of  the 
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court  will  not  be  reviewed  by  an  Appellate  Court  except  for 
an  abuse  of  that  discretion.  The  amendment  of  a  return 
by  an  officer  after  the  lapse  of  a  considerable  time  is 
addressed  to  the  discretion  of  the  court  Windett  v.  Ham- 
ilton, 52  111.  180;  Thatcher  v.  Miller,  13  Mass.  270;  Hovey  v. 
Wait,  17  Pick.  196;  Scruggs  v.  Scruggs,  46  Mo.  271;  Free- 
man V.  Paul,  3  Me.  260;  2  Freeman  on  Executions,  Sec.  360. 

The  public  may  act  on  an  official  record,  and  an  amend- 
ment will  not  be  permitted  to  the  detriment  of  the  rights  of 
third  parties  acquired  on  the  strength  of  such  records.  Am. 
Exch.  Nat.  Bank  v.  Moxley,  50  111.  App.  314;  Wooters  v. 
Joseph,  137  111.  113;  McCormick  v.  Wheeler,  36  111.  114; 
Church  V.  English,  81  111.  442;  Emerson  v.  Upton,  9  Pick. 
167;  2  Freeman  on  Executions,  Sec.  360. 

The  afiidavit  does  not  confer  jurisdiction  because  it  does 
not  state  that  the  execution  was  returned  by  the  proper  oflB- 
cer,  i.  e.^  the  sheriflf  of  the  county  where  the  debtor  resided. 
McKinney  v.  Snider,  116  Ind.  160;  Ponder  v.  Tate,  111  Ind. 
148;  Stickney  v.  Little,  29  III.  315;  Durand  &  Co.  v.  Gray, 
Kingman  &  Collins,  129  III.  9;  Eood  on  Garnishment,  Sec. 
251. 

And  the  amendment  of  the  return  is  not  the  doing  of  a 
new  act,  but  the  furnishing  evidence  of  an  act  done.  Mor- 
ris V.  Trustees,  15  111.  270;  Dunn  v.  Rodgers  et  al.,  43  IlL  260; 
Howell  V.  Albany  C.  Ins.  Co.,  62  111.  50. 

Mr.  Justice  Wright  delivered  the  opinion  or  the  Court. 

This  was  a  proceeding  in  garnishment  by  the  appellant 
against  appellee,  First  National  Bank  of  Earlville,  as  gar- 
nishee. Judgment  was  rendered  June  7,  1888,  in  the  Cir- 
cuit Court  of  Lee  County,  in  favor  of  Charles  Pierce,  against 
Joel  W.  Clark,  for  $1,048.28,  and  on  the  same  day  an  exe- 
cution was  issued  upon  said  judgment  against  the  defendant 
therein.  The  execution  went  into  the  hands  of  the  sheriflf 
on  the  9th  day  of  June,  1888,  and  according  to  the  indorse- 
ment thereon  made  by  the  sheriflf,  was  served  on  the 
defendant  therein,  on  the  18th  day  of  June,  1888,  and 
demand  made.    On  the  15th  day  of  September,  1888,  the 
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record  shows  the  execution  was  filed  with  the  clerk  of  the 
court,  and  after  that  date  the  following  further  indorsement 
appears  to  have  been  made  upon  the  execution :  ^^  I  return 
this  execution  the  27th  day  of  September,  1888,  not  satis- 
fied, by  order  of  the  plaintiflTs  attorney.  (Signed)  W.  H. 
Woodyalt,  sheriflf." 

The  garnishee  proceedings  in  the  case  presented,  are 
based  upon  the  judgment,  execution  and  return  above  men- 
tioned. 

On  the  trial,  and  without  notice  to  Joel  W., Clark,  the  exe- 
cution debtor,  the  executors  of  the  plaintiff  in  execution, 
and  the  beneficiaries  in  the  proceeding,  moved  the  court, 
and  in  this  case,  for  leave  of  the  court  to  the  sheriff,  who 
had  made  said  return,  then  long  out  of  office,  to  amend  the 
return  indorsed  on  said  execution,  in  order  that  such  return 
might  show,  in  substance,  that  on  the  said  25th  day  of  Sep- 
tember, 1888,  the  said  Joel  W.  Clark,  defendant  in  execu- 
tion, had  no  property  in  his  county  whereof  he  could  make 
the  amount  of  said  execution,  or  any  part  thereof;  which 
motion  the  court  denied,  and  refused  to  grant  leave  to 
amend  said  return.  The  garnishee,  appellee  here,  filed  a 
special  plea  denying  that  execution  had  been  returned  "  No 
property  found,"  to  which  the  court  sustained  a  demurrer. 
After  the  order  sustaining  said  demurrer,  the  garnishee 
answered  the  interrogatories,  and  therein  also  set  up,  in 
substance,  the  same  matter  of  its  special  plea  denying  the 
return  of  execution  "No  property  found."  On  the  final 
hearing  the  court  entered  an  order  dismissing  the  proceed- 
ings for  want  of  jurisdiction,  from  which  the  appellants 
prosecute  this  appeal,  assigning  fur  error  the  refusal  of  the. 
court  to  grant  leave  to  the  sheriff  to  amend  the  return  of 
execution;  the  refusal  of  the  court  to  hold  certain  proposi- 
tions as  law  in  the  decision  of  the  case,  and  that  the  court 
erred  in  dismissing  the  case  for  want  of  jurisdiction. 

We  shall  consider  these  assignments  of  error  in  the  order 
stated.  "We  are  of  the  opinion  the  court  did  not  err  in 
refusing  leave  to  amend  the  return,  for  the  reason  the  rec- 
ord of  the  original  cause  did  not  rest  in  this,  and  therefore 
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the  court  had  no  power,  in  this  proceeding,  to  make  an 
order  affecting  the  record  in  another  cause,  at  that  time  not 
pending  before  it.  Had  such  motion  been  made  in  the  cause 
where  the  record  of  the  return  properly  belonged,  after 
notice  to  the  execution  debtor  whose  rights  were  to  be 
affected,  and  the  record  of  such  motion  made  in  that  cause, 
and  between  the  parties  thereto,  being  brought  to  this  court, 
the  question  would  then,  and  only  then,  arise  for  decision. 

Concerning  the  error  assigned,  that  the  court  refused  to 
hold  certain  propositions  of  law,  we  think  the  appellants 
were  not  in  any  manner  injured  by  the  refusal,  as  they  had 
no  application  to  the  issue  on  which  the  case  was  disposed 
of.  Therefore  the  court  properly  refused  all  propositions  of 
law,  of  which  complaint  is  made. 

We  come  now  to  the  consideration  of  the  propriety  of  the 
court's  action  in  dismissing  the  case  for  want  of  jurisdiction. 
The  statute  (Sec.  1,  Chap.  62,  Starr  &  Curtis)  provides  that 
when  a  judgment  shall  be  rendered  by  any  court  of  record, 
and  an  execution  against  the  defendant  in  such  judgment 
shall  be  returned  by  the  proper  officers, "  No  property  found," 
on  affidavit,  etc.,  it  shall  be  lawful  to  issue  summons,  etc. 

It  was  held  in  Chanute  et  al.  v.  Martin,  25  HI.  63 :  "  The 
obvious  design  of  the  law  was  only  to  authorize  such  pro- 
ceeding after  a  failure,  where  a  reasonable  effort  has  been 
made  in  good  faith  to  collect  the  money  by  the  ordinary 
process  of  the  law.  It  was  only  intended  to  be  allowed 
when  there  is  no  property  subject  to  execution,  or  when  it 
can  not  be  found  by  reasonable  efforts  of  the  officer  and 
plaintiff  in  execution."  And  in  Mich.  Cen.  R.  E.  Co.  v.  Keo- 
hane,  31  111.  144 :  "  A  party  seeking  the  benefits  of  this 
provision  must  bring  himself,  substantially,  within  its  pro- 
visions. *  *  *  An  execution  must  have  been  issued  and 
returned  *  no  property  found,'  to  warrant  the  issuing  of  gar- 
nishee process,  under  this  section.  This  is  a  statutory  mode 
of  obtaining  execution  after  the  means  known  to  the  com- 
mon law  have  been  employed  and  failed.  And  it  can  only 
be  resorted  to  after  the  requirements  of  the  statute  have 
been  complied  with,  as  conditions  to  issuing  the  process, 
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Unless  the  return,  in  terms  or  substance,  states  that  ^  no 
property  is  found,'  it  is  insufficient."  In  the  respect  last 
above  described  it  is  likened  unto  a  creditor's  bill.  Dunder- 
dale  V.  Westinghouse  Electric  Co.,  51  111.  App.  407. 

In  the  light  of  the  statute  and  the  decisions  under  it, 
there  seems  little  reason  for  the  contention  that  the  return 
here  presented  is  sufficient  to  entitle  the  process  to  issue. 
It  is  wanting  in  the  essential  element  of  the  legal  require- 
ment that  no  property  of  the  defendant  was  found.  He 
may  have  had  unlimited  property  and  the  return  of  the 
officer  be  also  true. 

The  order  of  dismissal  for  want  of  jurisdiction  may  not 
have  been,  technically,  the  correct  judglnent,  but  in  its  final 
effect  was  right.  The  judgment  of  the  Circuit  Court  will 
therefore  be  affirmed. 


Owen  J.  Aldrich  v.  Andrew  G.  Honsli. 

1.  JuDOMEKTS— -4gatiwf  Deceased  Peraoris  Not  Void  as  to  Co-defend' 
ants, — A  judgment  by  confeesion  against  two  persons,  one  of  whom 
was  dead  at  the  time  the  judgment  was  entered,  is  not  void  as  to  the 
Hying  defendant,  but  merely  voidable,  and  can  not  be  attacked  coUater- 
ally. 

BepleTln,  against  a  sheriff.  Error  to  the  Circuit  Court  of  Ejioz 
County;  the  Hon.  Hiram  BiasLOW,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed 
September  20,  1897. 

Roy  M.  Maesh  and  R.  D.  Robinson,  attorneys  for  plaintiff 
in  error. 

A  judgment  entered  in  vacation,  by  confession,  will  not 
be  set  aside  on  the  sole  ground  that  no  affidavit  was  filed 
showing  that  defendant  was  alive  and  debt  due.  The  party 
applying  must  show  equitable  reason  therefor  in  addition. 
Rising  V.  Brainard,  36  111.  79;  Farwell.  Imp.,  etc.,  v.  Meyer, 
36  111.  510;  Ball  v.  Miller,  38  111.  110;  Stuhl  v.  Shipp,  44  III 
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133;  Gardner  v.  Bunn  et  al.,  132  111.  403;  Munford  v.  Tol- 
man,  157  111.  265. 

The  proper  papers  to  file  to  authorize  the  confession  of  a 
judgment  are,  a  declaration,  a  warrant  of  attorney,  with 
an  affidavit  of  its  execution,  and  a  plea  of  confession;  and 
when  these  papers  are  filed  the  clerk  should  enter  judg- 
ment. 

The  defendant's  remedy  is  to  apply  to  the  court  when  in 
session  to  have  the  order  vacated.  Roundy,  Assignee,  v. 
Hunt,  24  111.  598;  Gardner  v.  Bunn  et  al,  132  III  409;  Stein, 
\  Block  &  Co.  V.  Good,  16  111.  App.  521. 

A  third  person  has  no  right  to  object  to  a  judgment  by 
confession  on  the  ground  that  it  was  confessed  without  any 
authority  from  the  judgment  debtor  to  do  so;  .but  the  right 
to  interpose  any  such  objection  belongs  alone  to  such  debtor. 
Far  well  et  al.  v.  Huston,  151  111.  239;  Claflin  et  al.  v. 
Dunne,  129  111.  247. 

A  judgment  against  a  deceased  person,  when  jurisdiction 
has  once  been  acquired,  is  not  void  but  voidable,  and  can 
not  be  attacked  collaterally.  Claflin  et  al.  v.  Dunne.  129 
111.  247;  Danforth  v.  Danforth,  111  111.  244;  Freeman  on 
Judgments,  Sees.  140  and  153. 

In  confessing  judgment  in  vacation  on  a  judgment  note, 
failure  to  file  an  affidavit  of  the  execution  of  a  power  of 
attorne}'^  is  jurisdictional  and  renders  the  judgment  void; 
but  failure  to  file  an  affidavit  showing  maker  is  alive  and 
debt  is  due,  is  not  jurisdictional  and  can  only  be  taken  advan- 
tage of  in  the  court  where  the  judgment  was  entered,  by 
motion  to  vacate.  Stein,  Block  &  Co.  v.  Good,  16  111.  App. 
516,  approved  in  115  111.  93;  Gardner  v.  Bunn,  132  111.  403. 

When  the  jurisdiction  to  enter  judgment  is  once  acquired 
or  shown,  no  one,  except  the  defendant,  can  object,  and  his 
remedy  is  by  application  to  vacate  the  judgment  ia  the  court 
where  it  was  ent<3red.  Gardner  v.  Bunn  et  al.,  132  111.  403; 
Farwell  v.  Huston,  151  111.  239;  Stein,  Block  &  Co.  v.  Good, 
16  111.  App.  516;  115  111.  93. 

Williams,  Lawrence  &  Welsh,  and  E.  N.  Wiluams, 
attorneys  for  defendant  in  erroR 
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Any  straDger  may  impeach  a  void  judgment  collaterally. 
It  binds  no  one.  Gardner  v.  Bunn,  132  111.  403  (412),  cited 
by  appellant;  Martin  v.  Judd,  60  III.  78  (84);  Buflfum  v. 
Ramsdell,  55  Maine,  252;  92  Am.  Dec.  589;  Black  on  Judg- 
ments, Sec.  170,  lines  6  and  7  on  page  195;  Am.  &  £ng. 
Cycl.  of  Law,  Vol.  28,  474,  under  head  of  "Void  and 
Voidable." 

Power  to  act  in  another's  name  can  not  survive  him. 

"  A  conveyance  in  the  name  of  a  person  who  was  dead  at 
the  time,  would  be  a  manifest  absurdity."    *    *    ♦    "  For 
the  attorney  is  in  the  place  of  the  principal,  capable  of  doing  * 
that  alone  which  the  principal  might  do."    Hunt  v.  Bous- 
manier,  8  Wheaton,  174. 

That  a  judgment  based  on  the  appearance  of  a  dead  woman 
in  court — in  person  or  by  an  attorney  under  her  warrant — 
is  without  jurisdiction  and -void  is  conceded  in  Danforth  v. 
Danforth,  111  111.  236;  Claflin  v.  Dunne,  129  111.  241. 

A  judgment  is  entire,  and  if  void  against  one  defendant  is 
void  against  all.  Hanley  v.  Donoghue,  69  Md.  239,  43  Am. 
Kep.  554;  Hall  v.  Williams,  6  Pick.  232,  17  Am.  Dec.  356, 
357;  Holbrook  v.  Murray,  5  Wendell,  161;  Hulme  v.  Janes, 
6  Texas,  242,  55  Am.  Dec.  774;  Buflfum  v.  Ramsdell,  65  Me. 
252,  92  Am.  Dec,  589. 

And  by  analogy.  McDonald  v.  Wilkie,  13  111.  22;  Brock- 
man  V.  McDonald,  16  111.  112;  Smith  v.  Byrd,  2  Gilm.  412; 
Williams  v.  Chalfant,  82  III  218;  Claflin  v.  Dunne,  129 
111.  241  (248). 

Mk.  Justice  Wbioht  delivkrkd  the  opinion  of  the  Coubt. 

Plaintiff  in  error,  being  the  sheriflf  of  Knox  county,  by  vir- 
tue of  an  execution  issued  out  of  the  Circuit  Court  of  War- 
ren County  upon  a  judgment  in  said  court  entered  in  vaca- 
tion by  confession  for  |1,500  and  $4.80  costs,  in  favor  of  C. 
Aultman  &  Co.,  against  C.  W.  Barbero  and  J.  J.  Barbero, 
levied  upon  personal  estate,  as  the  property  of  J.  J.  Bar- 
bero, defendant  in  said  execution,  in  Knox  county.  Defend- 
ant in  error  claiming  the  property  as  his  own,  replevied  it 
from  the  sherill.    Several  pleas  and  replications  thereto  were 

Vol  LXXI  m 
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filed,  but  before  the  final  judgment,  all  the  pleas  except  the 
fourth  plea,  and  all  replications  except  the  additional  replica- 
.tion  to  the  fourth  plea  were  withdrawn,  and  the  demurrer  to 
such  replication  having  been  by  the  court  overruled,  and  the 
plaintiff  in  error  electing  to  stand  by  such  demurrer,^  final 
judgment  was  entered  in  favor  of  the  defendant  in  error  for 
the  property  in  controversy,  one  cent  damage  and  for  costs, 
to  reverse  which  this  writ  of  error  is  prosecuted. 

The  fourth  plea  pleaded  by  the  defendant  below  is  as 
follows : 

''  4:th.  And  for  a  further  plea  in  this  behalf  the  defendant 
says  that  the  plaintiff  ought  not  to  have  his  aforesaid  action 
against  him,  the  defendant,  because,  he  says,  that  C.  Ault- 
man  &  Co.,  a  corporation  doing  business  under  the  general 
laws  of  the  State  of  Ohio,  before  the  said  time  when,  etc., 
to  wit,  on  the  11th  day  of  June,  1895,  sued  out  of  the  Cir- 
cuit Court  of  Warren  County  a  certain  writ  of  fieHfaeicLS 
of  that  date,  against  C.  W.  Barbero  and  J.  J.  Barbero, 
directed  to  the  sheriff  of  this  (Knox)  county,  by  which  said 
writ  the  people  of  the  State  of  Illinois  commanded  such 
sheriff,  that  of  the  goods  and  chattels,  lands  und  tenements, 
in  his  county,  of  the  said  C.  W.  Barbero-  and  J.  J.  Barbero,  he 
should  cause  to  be  made  the  sum  of  $1,500.08  damages,  and 
the  sum  of  $4.80  costs  of  suit,  which,  by  the  consideration 
of  the  said  court,  on,  etc.,  the  said  C.  Aultman  &  Co.  recov- 
ered against  the  said  C.  W.  Barbero  and  J.  J.  Barbero, 
together  with  interest  thereon  at  the  rate  of  five  j^er  cent 
per  annum  from  the  time  of  recovering  the  same  as  af ore^d 
and  also  the  accruing  costs  of  said  judgment,  and  that  such 
sheriff  should  have  the  said  moneys  ready  to  render  to  the 
said  C.  Aultman  &  Co.,  according  to  law,  and  should  make 
return  of  said  writ  in  ninety  days  after  the  said  date  thereof; 
which  said  writ  was  thereupon,  on.  the  said  day  of  the  date 
thereof,  there  delivered  to  the  defendant,  who  then  and 
from  thenceforth,  until  and  at  and  after  the  said  time,  etc., 
was  sheriff  of  Knox  county  aforesaid,  to  be  executed  in  due 
form  of  law;  by  virtue  of  said  writ,  the  defendant,  as  such 
sheriff  as  aforesaid,  afterward,  and  before  the  return  day 
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of  the  said  writ,  to  wit,  on  the  same  day  in  the  said  dec- 
laration mentioned,  being  the  said  time  when,  etc.,  and  the 
said  writ  being  then  in  full  force  and  unsatisfied,  there  took 
the  said  goods  and  chattels,  in  the  said  declaration  mentioned, 
and  detained  the  same  in  execution  of  the  said  writ;  which 
are  the  same  taking  and  detention  in  the  said  declaration 
above  supposed,  etc.;  and  the  defendant  further  says,  that 
the  said  goods  and  chattels  in  the  said  declaration  mentioned, 
at  the  said  time  when,  etc.,  were  the  property  of  the  said 
J.  J.  Barbero,  and  not  of  the  plaintiff,  as  by  the  said  dec- 
laration is  above  supposed,  and  were  subject  to  execution, 
to  wit,  in  the  county  aforesaid,  and  this  the  defendant  is 
ready  to  verify;  wherefore  he  prays  judgment,  etc." 

The  replication  thereto  is  as  follows : 

"  And  the  plaintiff,  for  additional  replication  to  defendant's 
fourth  plea,  saith  preoludi  non^  etc.,  because  he  says  the 
alleged  judgment  upon  which  the  execution  issued,  in  said 
fourth  plea  mentioned,  was  entered  by  the  circuit  clerk 
in  vacation,  under  a  power  of  attorney,  signed  and  executed 
by  Calista  W.  Barbero  and  John  J.  Barbero,  and  not  other- 
wise, and  at  and  before  the  entry  of  said  judgment,  said 
Calista  W.  Barbero  had  on,  viz.,  February  1, 1894,  departed 
this  life  (died),  wherefore  the  plaintiff  says  that  such  alleged 
judgment  was  and  is  absolutely  void,  wherefore  the  plaint- 
iff prays  judgment,  etc." 

It  will  be  observed  the  replication  does  not  deny  the 
property  was  that  of  J.  J.  Barbero,  as  it  is  alleged  in  the 
plea.  The  error  assigned  upon  the  record,  to  be  considered 
here,  is  that  the  court  erred  in  overruling  defendant's  de- 
murrer to  replication  of  plaintiff,  to  the  fourth  (amended) 
plea  of  defendant.  By  the  pleadings  and  the  briefs  and 
arguments  of  the  counsel,  the  only  question  presented  in 
this  court  for  adjudication  is,  whether,  by  the  confession  of 
the  judgment  against  Calista  W.  Barbero  and  J.  J.  Barbero 
jointly,  at  the  same  time  the  former  being  dead,  renders 
the  judgment  against  the  latter  void,  to  the  extent  of  per- 
mitting a  stranger,  as  the  defendant  in  error,  to  attack  it 
collaterally.    No  decision,  either  in  Supreme  or  Appellate 
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,  Courts  in  this  State,  has  been  cited  by  any  counsel  in  the 
case  that  we  consider  directly  in  point  on  this  question, 
and  we  therefore  shall  reach  our  conclusion  from  analogies, 
and  from  our  own  conception  of  the  justice  of  the  case. 

If  the  judgment  was  against  Calista  W.  Barbero  alone, 
no  difficulty  would  be  encountered,  for  all  would  admit  the 
judgment  void  for  the  want  of  the  jurisdictpn  of  the  court 
to  render  it,  she  having  died  before  the  application  was 
made  for  the  same. .  But  the  judgment  being  both  against 
the  dead  and  the  living  defendants  it  is  necessary  to  con- 
sider its  effect  against  the  latter.  The  weight  of  all  the 
authorities  is  that  such  judgment  is  erroneous,  and  on  error 
or  appeal  by  the  living  defendant,  or  the  legal  representa- 
tives of  the  dead,  or  even  by  application  to  the  court  in 
which  the  same  was  confessed,  it  would  be  reversed  or  set 
aside,  for  if  erroneous  as  to  one  it  is  erroneous  as  to  all. 
Claflin  V.  Dunne,  129  111.*  247,  and  cases  there  cited.  But 
it  by  no  means  follows,  we  apprehend,  that  because  the 
judgment  would  be  reversed  on  application  of  one  of  the 
parties  to  it,  or  by  the  legal  representatives  of  the  deceased 
party,  that  therefore  it  is  so  far  void  as  to  the  living  defend- 
ant that  any  stranger  may  attack  it  collaterally,  when 
invoked  against  the  living  party.  In  Danforth  v.  Danforth, 
111  111.  240,  it  would  seem  this  reservation  was  in  the  mind 
of  the  court  when  it  used  this  expression :  "  When  the  sole 
defendant  is  dead  when  the  suit  or  writ  of  error  is  brought, 
it  may  be  true  that  a  judgment  against  the  deceased  de- 
fendant is  a  nullity,  for  the  reason  that  the  court  never 
acquired  jurisdiction  of  the  cause."  All  authorities  agree, 
the  reason  a  judgment  is  void  against  a  party  who  was  dead 
when  suit  began,  is  that  the  court  never  acquired  jurisdic 
tion.  The  weight  of  authority,  however,  where  such  party 
dies  after  suit  commenced  is,  as  held  in  Claflin  v.  Dunne, 
Bupra  :  "  As  said  before,  there  are  authorities  holding  that  a 
judgment  rendered  against  a  deceased  person  is  void,  but 
we  think  the  weight  of  authority,  and  the  reason  of  the 
rule  is,  that  such  judgment  is  not  void,  but  voidable."  And 
that  it  can  not  be  attacked  collaterally,  but  could  be 
reversed. 
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It  is  therefore  indisputable  that  the  void  condition  of  a 
judgment  against  a  deceased  person  is  because  the  court  at 
no  time  in  the  history  of  the  proceedings  acquired  jurisdic- 
tion of  the  cause  to  render  any  judgment.  Does  the  judg- 
ment in  the  case  presented  represent  such  a  condition  ?  We 
think  not.  The  judgment,  so  far  as  it  is  material  to  the 
present  proceedings,  is  against  John  J.  Barbero,  and  there 
can  be  no  question  the  court  had  jurisdiction  of  the  cause 
so  far  as  it  affected  him.  His  co-defendant  was  dead,  it  is 
true,  but  this  to  him  was,  at  most,  but  an  irregularity.  It 
could  be  corrected  on  error  or  by  application  to  the  same 
court,  and  when  done  judgment  would  still  abide  against 
him  personally,  upon  which,  execution,  with  no  other  effect 
than  the  present  one,  would  issue  against  him,  thereby 
demonstrating  the  usefulness  of  the  rule  preventing  strangers 
to  the  record  from  attacking  a  judgment  collaterally  for 
reasons  that  in  no  wise  concern  them. 

We  are  therefore  of  the  opinion  the  judgment  as  rendered 
was  not  void,  but  voidable  only  on  the  application  of  John 
J.  Barbero,  or  the  legal  representatives  of  Calista  W.  Bar 
bero;  and  the  defendant  in  error,  being  a  stranger  to  the 
same,  could  not  attack  it  collaterally,  as  he  was  b}*^  the  court 
allowed  to  do.  It  was  error  to  overrule  the  demurrer  to 
the  replication  and  enter  judgment  thereon,  and  the  said 
judgment  of  the  Circuit  Court  will  be  reversed  and  the  cause 
remanded. 


City  of  Bock  Island  v«  Eaty  Drost. 

1.  Trials— -Accurate  Rulings  Required  in  Close  Caeea.— Where  the 
issues  of  fact  involved  in  a  case  are  closely  contested,  the  rulings  of  the 
trial  court,  as  to  the  admissihility  of  evidence,  and  in  the  instructions  to 
the  jury,  should  he  accurate. 

2.  EyiDEXiCE^ Photogirapfis  of  Plaintiff  in  Pisrmmal  Injury  Cages. — 
In  a  suit  for  personal  injuries  the  trial  court  admitted  in  evidence  a 
photograph  of  the  plaintiff  taken  nine  years  before  the  trial.  Held,  on 
appeal,  that  this  was  improper  and  could  only  have  misled  the  jury, 
especially  as  to  the  damages. 
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3.  Instructions— iS^cm2ei  Not  Assume  Facts  in  Dispute.  —An  iDstnic- 
tion  assuming  the  existence  of  any  of  the  facts  in  dispute  is  improper 
and  should  not  be  given. 

4.  Cities  and  YuAjJLOES-^Duty  of,  as  to  Streets,  i>e/&ied.--Citie8  are 
only  required  to  use  reasonable  care  to  keep  their  streets  in  safe  condition 
for  travel,  and  an  instruction  imposing  upon  a  city  the  absolute  duty  of 
keeping  its  streets  in  safe  condition  is  improper. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Rock  Island  County;  the  Hon.  Hibam  Bigelow,  Judge, 
presiding.  Heard  in  this  court  at  the  May  term,  1897.  Reversed  and 
remanded.    Opinion  filed  September  20,  1897. 

Joseph  L.  Haas,  attorney  for  appellant. 

Where  the  evidence  is  conflicting  all  the  instructions 
should  be  accurate,  clear  and  perspicuous.  Error  in  one 
instruction  is  not  cured  by  others  that  are  proper.  City  of 
Hoopeston  v.  Eads,  32  111.  App.  75;  Sinnet  v.  Bowman,  151 
III.  146;  Smith  v.  People,  etc.,  142  III.  117;  McClory  v. 
Lancaster,  44  III.  App.  213;  Demme  &  D.  F.  Co.  v.  McCabe, 
49  III.  App.  453. 

An  instruction  "  that  a  city  is  bound  by  law  to  use  all 
reasonable  care,  caution  and  supervision  to  keep  its  streets 
in  a  safe  condition  for  travel,"  is  erroneous.  It  is  onlv 
required  to  use  reasonable  diligence  to  keep  its  streets  in  a 
reasonably  safe  condition  of  repair.  City  of  Hoopeston  v. 
Eads,  32  III.  App.  75;  City  of  Sandwich  v.  bolan,  141  lU.  430. 

J.  T.  Ken  WORTHY  and  Loonky  &  Kelly,  attorneys  for 
appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court, 
This  was  an  action  on  the  case  by  appellee  against  the 
appellant  for  personal  injuries  incurred  in  consequence,  as 
she  alleges,  of  the  negligence  of  the  appellant  in  the  care 
and  maintenance  of  a  certain  street  within  the  corporate 
limits  of  said  city  called  Twelfth  street. 

The  alleged  negligence  consisted  in  certain  alleged  embank- 
ments, holes,  excavations  and  sand-pits,  suffered  and  per- 
mitted by  the  niunicipal  authorities  of  the  appellant  to 
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remain  in  said  street,  whereby  the  appellee,  in  the  exercise 
of  ordinary  care,  while  driving  along  the  said  street  in  the 
night  time,  was  turned  over  in  a  buggy  and  hurt. 

On  the  trial  of  the  case,  the  jury  returned  a  verdict  for 
the  appellee,  assessing  her  damages  at  $6,869,  and  after  over- 
ruling the  motion  for  a  new  trial  the  court  gave  judgment 
against  the  appellant  on  the  verdict,  from  which  this  appeal 
is  prosecuted.  / 

For  a  reversal  of  the  judgment,  the  appellant  assigns  for 
error  that  the  court  admitted  improper  evidence  and  gave 
improper  instructions  to  the  jury. 

The  evidence  is  voluminous,  and  it  would  subserve  no  good 
or  useful  purpose  to  discuss  it  here.  Inasmuch  as  the  case^ 
must  be  remanded,  for  trial  by  another  jury,  it  would  at 
this  time  be  inappropriate  to  make  any  extended  remarks 
upon  the  evidence.  The  questions  of  fact  in  issue  were  in 
close  conflict,  requiring  accuracy  in  the  rulings  of  the  court 
on  the  admissibility  of  the  evidence,  and  in  the  instructions 
of  the  court  to  the  jury.  We  are  satisfied  improper  evi- 
dence was  admitted  affecting  the  verdict  injuriously  to  the 
appellant,  especially  in  the  amount  of  the  damages.  The 
photograph  of  the  appellee,  taken  nine  years  before  the  trial, 
was  admitted  against  the  objections  of  the  appellant.  This 
could  only  have  misled  the  jury,  without  tending  to  prove 
any  important  fact  for  the  appellee.  By  this  photograph 
the  jury  could  only  have  been  led  to  a  comparison  of  the 
personal  appearance  of  the  appellee  at  the  time  of  the  trial, 
and  at  the  time  of  the  picture,  it  being  safe  to  assume,  from 
the  evidence,  she  was  somewhat  emaciated  in  appearance  at 
the  trial,  and  from  the  photograph  appeared  to  be  in  goofl 
health,  thereby,  as  we  think,  unduly  enhancing  the  damages. 

The  case  being  a  close  one  upon  the  evidence,  required 
the  jury  to  have  had  correct  principles  of  the  law  laid  down 
for  their  proper  guidance  in  the  determination  of  the  issues 
of  fact.  In  this  respect,  regarding  several  of  the  instruc- 
tions to  the  jury,  we  are  compelled  to  say  they  were  mis- 
directed as  to  material  issues  in  the  case,  to  the  serious 
prejudice,  as  we  think,  of  the  appellant.    To  instance,  in 
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this  connection,  by  the  third  instruction  given  to  the  jury 
at  the  request  of  the  plainti£F,  they  were  told,  in  case  the 
plaintiff,  while  driving  along  and  on  the  street  in  question, 
was  injured  as  alleged  in  her  declaration,  and  that  the  injury 
would  not  have  happened  to  her  if  the  said  street  had  been 
in  reasonably  good  repair  and  safe  condition,  then  the  defend- 
ant  would  be  liable  for  such  injury.  This  instruction  clearly 
assumes  the  street  was  out  of  repair  and  in  unsafe  condition, 
and  directs  the  jury  that  appellant  was  liable  for  the  injury 
resulting  from  such  condition.  This  was  one  of  the  issues 
for  the  jury  to  decide  from  all  the  evidence,  and  the  court 
should  not  have  assumed  the  existence  of  the  bad  condition 
of  the  street  in  its  instruction.  The  instruction  could  not 
have  been  otherwise  than  misleading. 

The  fifth  instruction  given  to  the  jury  at  the  instance  of 
the  plaintiff,  and  the  modifications,  of  its  own  motion,  by  the 
court,  of  the  seventeenth  and  eighteenth  instructions  given 
by  request  of  defendant,  inform  the  jury,  in  effect,  that  the 
appellant  was  bound  to  keep  its  streets  in  safe  condition  for 
travel,  when  the  law  only  requires  it  to  use  reasonable  care 
in  that  respect.  These  instructions  imposed  upon  the  appel- 
lant the  absolute  duty  of  keeping  its  streets  in  safe  con- 
dition, when,  if  the  jury  had  been  accurately  instructed,  they 
would  have  understood  appellant  had  discharged  its  whole 
duty  to  the  public  if  it  had  used  reasonable  care  to  keep  its 
streets  in  a  reasonably  safe  condition.  The  distinction  is 
radical,  and  we  think  the  jury  could  not  have  misunderstood 
the  instructions,  repeated  as  they  were  both  for  the  plaintiff 
and  defendant,  and  we  can  not  escape  the  conviction,  in 
view  of  the  verdict  induced,  the  jury  was  misled  by  these 
erroneous  and  improper  instructions. 

For  the  errors  in  the  admission  of  improper  evidence  to 
the  jury,  and  the  giving  to  the  jury  of  improper  instructions, 
the  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 
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Franklin  MacYeagh  et  al.  t.  F.  E.  Boyston  et  aL 

1 .  CoNSTBUCmoN — Of  statutes, — It  is  a^  elementary  principle  in  the 
constniction  of  statutes  that  no  one  section  of  a  statute,  nor  any  single 
statute,  should  be  considered  alone,  but  that  all  existing  statutes  should 
be  construed  together,  so  that,  if  possible,  one  harmonious  whole  may  be 
produced. 

3.  Courts — Relative  Authority  of.  —Courts  are  but  the  instruments 
of  the  law,  and  it  can  not  be  justly  said  that  one  court  is  superior  to  an- 
other, if  each  has  equal  jurisdiction  of  the  particular  matter  involved; 
but  the  order  of  each,  if  made  at  the  same  time  and  under  tlie  same  cir- 
cumstances, should  be  placed  on  a  parity,  for  both  are  equal  in  point  of 
authority,  as  pronouncing  the  final  sanction  of  the  law. 

8.  ATTACHMBNT&— ^»  Order  of  DistrUmtion  of  the  Proceeds  of  a  Sale 
under  Severed  Atta^shmentSt  Approved. — On  September  26, 1896,  an  exe- 
cution against  A  and  in  favor  of  B  was  issued  by  a  justice  of  the  peace 
and  placed  in  the  hands  of  C,  a  constable;  on  September  25,  1896,  D  and 
E  commenced  suit  against  A  in  the  Circuit  Court,  and  on  September  28, 
1896,  D  sued  out  an  attachment  in  aid  of  his  suit;  on  the  same  date  F,  G 
and  H  sued  out  attachments  against  A  before  a  justice  of  the  peace,  and 
I  sued  out  an  attachment  before  a  city  court;  and  on  October  81,  1896, 
£  sued  out  an  attachment  in  aid  of  his  suit  The  attachments  were  all 
placed  in  the  hands  of  C,  who  was  both  deputy  sheriff  and  constable,  and 
were  levied  on  the  same  property.  All  the  suits  were  prosecuted  to 
judgment,  executions  were  issued  and  the  property  sold.  E  then  ap- 
plied to  the  Circuit  Court  for  an  order  of  distribution,  claiming  that  he 
and  D  had  a  first  claim  on  the  money  in  the  hands  of  the  officer.  The 
court  directed  that  after  the  payment  of  costs  the  claims  be  paid  in  the 
following  order:  1st,  B*s  judgment;  2d,  D*s  judgment;  8d,  the  judg- 
mentspf  F,  G,  H  and  I,  in  the  order  of  their  priority;  4th,  E's  judgment. 
Held^  on  appeal,  that  the  order  was  right 

Petition,  for  order  of  distribution  in  attachment  proceedings.  Ap- 
peal from  the  Circuit  Court  of  Kane  County;  the  Hon.  Henrt  B.  Wil- 
us.  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1896. 
Affirmed.    Opinion  filed  September  20,  1897. 

MoRAN,  KBiLus  &  Mateb  and  Alscuuleb  &  Mubphy, 
attorneys  for  appellants. 

A.  J.  Hopkins,  F.  H.  Thatoheb,  and  F.  A.  Dolph,  attor- 
neys for  appellees  F.  E.  Koyston  &  Co. 
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Aldeich,  Winslow  &  W0ROB8TEB,  attorneys  for  appellees 
Jameson,  Sheets  &  Co. 

John  M.  Baymond,  attorney  for  appellees  Dwinell  & 
Wright. 

Lek  Mighell,  attorney  for  appellee  Fred  Holmes. 

G.  C.  Van  Osdel,  attorney  for  appellees  Durand  &  Kasper. 

Mb.  Justice  "Wbight  delivebed  the  opinion  of  the  Corirr. 

This  is  an  appeal  from  the  Circuit  Court  adjudicating 
priorities,  and  making  distribution  among  an  execution 
and  several  attachment  creditors,  of  the  proceeds  of  sale  of 
attached  property  of  one  White  Dawson.  Royston  &  Co. 
commenced  suit  in  the  Circuit  Court  on  September  25, 1896, 
and  sued  out  an  attachment  in  aid  of.  their  suit  on  Septem- 
ber 28,  1896,  and  appellants  commenced  suit  in  same  court 
and  on  the  same  date  but  did  not  sue  out  an  attachment 
until  October  31, 1896.  Several  intermediate  attachments 
were  sued  out  respectivel}^,  by  Jameson,  Sheets  &  Co., 
Durand  &  Kaspar,  and  Eby  &  Michaels,  on  September  28, 
1896,  before  a  justice  of  the  peace,  and  on  the  same  day 
Fred  Holmes  sued  out  an  attachment  from  the  city  court  of 
Aurora,  and  on  September  26,  1896,  an  execution  for  $61, 
issued  by  a  justice  of  the  peace  against  Dawson,  in  favor  of 
Dwinell  &  Wright,  was  placed  in  the  hands  of  G.  W.  Kim- 
ball, a  constable,  which  was  afterward  transferred  to  the 
same  officer,  in  whose  hands  all  of  the  said  attachment  writs 
were  placed.  All  the  attachment  writs  were,  as  soon  as 
issued,  placed  in  the  hands  of  Fred  Holtz,  who  was  at  the 
same  time  both  deputy  sheriflF  and  constable.  The  stock  of 
groceries,  the  property  of  White  Dawson,  was  seized  and 
taken  into  possession  by  the  said  Fred  Holtz,  as  deputy 
sheriff,  under  the  attachment  writ^of  Royston  &  Co.,  in  the 
first  instance.  The  officer  also  indorsed  upon  the  several 
attachment  writs,  as  thej^  came  into  his  hands,  levies  upon 
the  same  property,  the  possession  of  which  he  had  previously 
taken  under  the  writ  of  Royston  &  Co.  All  the  attach- 
ment proceedings  were  prosecuted  to  a  conclusion,  judg- 
ments entered  therein  in  the  respective  courts  in  which 
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they  were  pending,  and  special  execution  awarded  and  issued 
to  the  said  Fred  Holtz,  for  the  sale  of  said  attached  prop- 
erty. After  due  notice  the  officer  sold  the  property^  and 
the  proceeds  of  the  sale,  $1,290,  remaining  in  his  hands,' 
appellants  applied  to  the  Circuit  Court  for  an  order  of  dis- 
tribution among  the  attaching  creditors,  insisting  that 
they  and  Royston  &  Co.  had  the  first  claim  to  such  pro- 
ceeds. The  court,  under  section  37  of  the  attachment  act, 
ordered  the  proceeds  of  sale  distributed  as  follows :  First, 
the  costs  of  sale.  Second,  the  Dwinell  &  Wright  execution. 
Third,  Royston  &  Co.  in  full.  Fourth,  that  the  judgments 
of  Fred  Holmes,  Jameson,  Sheets  &  Co.,  Durand  &  Kaspar, 
and  Eby  &  Michaels,  be  each  severally  satisfied  in  the  order 
of  their  priorities,  or  to  the  extent  to  which  the  balance 
may  apply.  Fifth,  and  not  until  after  the  said  judgments 
and  executions  so  mentioned  are  satisfied  in  full,  shall  any 
payment  be  made  to  appellants.  Under  this  order  appel- 
lants would  receive  no  part  of  the  said  proceeds  of  sale, 
from  which  order  they  appeal  to  this  court,  and  ask  a  rever- 
sal thereof  because  of  the  errors  alleged,  insisting  they  were 
entitled  to  the  same  standing  and  priority  awarded  to  Roys- 
ton &  Co.,  whom  they  admit  are  entitled  to  be  first  paid. 
The  only  question,  therefore,  arising  in  the  case,  is  as  to  the 
rights  of  the  intermediate  attaching  creditors,  in  the  city 
court  and  before  the  justice  of  the  peace,  to  a  priority  over 
the  appellants  in  the  distribution  of  the  proceeds  of  the  sale 
of  the  attached  property. 

It  will  be  observed  in  the  beginning,  that  all  the  attach- 
ments were  issued  and  levied  on  September  28, 1896,  except 
that  of  appellants,  which  was  October  31, 1896. 

The  contention  of  counsel  for  appellants  is,  as  we  under- 
stand them,  that  the  intermediate  attaching  creditors,  if  they 
desired  to  secure  the  right  to  share  in  the  proceeds  of  the 
sale  of  the  attached  property,  should  have  commenced  their 
suits  in  the  same  court  with  the  first  attaching  creditor, 
Royston  &  Co.,  and  having  failed  to  do  this,  as  a  matter  of 
law,  thev  are  subordinated  to  all  creditors  who  did  so.  This 
is  the  question  here  presented  for  decision. 

We  have  examined  the  authorities  cited  by  counsel  for 


620  Appellate  Couets  op  Illinois. 

Vol.  71.]  MacVeaich  v.  Royston. 

appellant,  in  support  of  their  position,  and  find  none  of  them 
directly  in  point  upon  the  question.  All  the  authorities 
cited,  so  far  as  we  can  see,  relate  to  priorities  arising  between 
attaching  creditors  who  had  sued  out  their  attachments 
from  the  same  court.  The  question  here  presented  is, 
whether  attachment  creditors  in  different  courts  shall  have 
priorities  in  the  order  of  time  in  which  their  respective 
attachment  suits  were  begun,  without  reference  to  the  par- 
ticular court  in  which  they  were  respectively  prosecuted. 

To  properly  determine  this  question  it  may  be  useful,  if 
possible,  to  ascertain  the  legislative  intent  in  passing  the 
laws  upon  this  subject;  for  it  will  hardly  be  disputed  the 
remedies  here  afforded  are  of  a  purely  statutory  nature,  in 
no  way  depending  on  the  common  law  for  their  existence. 
It  is  an  elementary  principle,  in  the  construction  of  a  stat- 
ute, that  no  one  section  of  a  statute,  nor  any  single  statute 
alone,  shall  be  considered,  but  all  existing  statutes  shall  be 
construed  together,  so,  if  possible,  one  harmonious  whole 
may  be  produced.  Having  this  principle  in  view,  we  will 
compare  and  endeavor  to  construe  together  section  51, 
chapter  77,  and  sections  29  and  57,  and  incidentally  section 
37  of  chapter  11,  Starr  &  Curtis.  Section  51  of  chapter  77, 
which  is  the  chapter  on  judgments,  decrees  and  executions, 
provides,  that  if  the  goods  and  chattels  sold  on  execution, 
have  been  attached  by  another  creditor,  or  seized  on  another 
execution,  either  by  the  same,  or  any  other  officer,  the  pro- 
ceeds of  the  same  shall  be  applied  to  the  discharge  of  the 
several  judgments  in  the  order  in  which  the  respective  writs 
of  attachment  or  executions  became  a  lien,  or  are  entitled 
by  law  to  share.  While  this  section  was  not  by  the  legis- 
lature placed  in  the  sta.tute  specially  devoted  to  attachment 
proceedings,  it  nevertheless  has  relation  to  that  subject, 
and  no  reason  is  perceived  why  its  provisions  should  not  be 
invoked,  applied  and  given  their  due  effect,  if  the  facts  in  a 
given  case  should  require. 

To  make  it  seem  more  probable  that  the  legislature 
intended  these  statutes  to  be  applied  in  the  manner  indi- 
cated by  section  57,  chapter  11  (Starr  &  Curtis),  relating  to 
attachments,  it  is  expressly  provided  that  the  provisions  of 
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law  governinjf  attax;hments  in  coarts  of  record  shall  apply  to 
attachments  before  justices  of  the  peace,  so  far  as  the  same 
are  applicabie  and  not  inconsistent  with  the  provisions  which 
are  especially  applicable  to  the  latter.  No  reason  is  per- 
ceived why  the  provisions  of  the  section  to  which  reference 
was  last  made,  do  not  make  the  provisions  of  section  37, 
same  chapter,  under  which  the  application  of  appellants  was 
made,  also  applicable  to  similar  proceedings  before  a  justice 
of  the  peace.  Section  29  of  the  chapter  last  mentioned  pro- 
vides that  in  all  cases  of  attachment  an}"^  person  other  than 
the  defendant  may  claim  the  property  and  interplead,  and 
it  has  been  held  a  judgment  creditor  may  assert  his  lien  in 
this  manner.    Schilling  v.  Daane,  36  111.  App.  513. 

From  these  provisions  of  the  law  governing  attachment 
proceedings,  is  it  not  appal*ent  the  policy  of  the  law  is,  that 
all  creditors,  if  they  be  equally  diligent,  shall  be  ])laced  upon 
an  equality,  and  that  the  estate  of  the  debtor  shall  be  dis- 
tributed among  them  equally  and  impartially  ?  This  policy 
can  only  be  made  effective  by  holding  that  when  judgments 
are  obtained  in  conformity  with  law,  the  law  thereby  appi*o- 
priates  the  property  of  the  debtor  in  its  hands  to  the  pay- 
ment of  all  indebtedness,  in  relation  to  the  time  the  several 
judgments  are  obtained.  Courts  are  but  the  instruments  of 
the  law,  and  it  can  not  be  justly  said  that  one  court  is  supe- 
rior to  another,  if  each  have  equal  jurisdiction  of  the  par- 
ticular matter  involved;  for  in  this  respect  the  order  of  each, 
if  made  at  the  same  time  and  under  the  same  circumstances, 
should  be  placed  on  a  parity,  for  both  are  equal  in  point  of 
authority,  as  pronouncing  the  final  sanction  of  the  law. 

Hence,  if  our  reasoning  is  sound,  and  surely  it  has  equal 
and  exact  justice  in  support  of  it,  it  follows  that  section  51 
of  the  chapter  on  judgments,  decrees  and  executions,  is  sup- 
plemental to  and  a  part  of  the  law  governing  attachment 
proceedings,  and  by  express  enactment  the  provisions  of 
law  governing  attachment  in  courts  of  record  shall  apply  to 
attachments  before  justices  of  the  peace;  and  applying  the 
provisions  of  section  51  to  the  case  presented,  as  we  think 
may  properly  be  done,  the  order  of  the  Circuit  Court  was 
right,  and  it  will  be  affirmed. 
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Chicago  &  Alton  B.  B.  Co.  t.  C.  G.  Pearson,  Adm'r. 

1.  Pleading — Pleading  to  the  Merite  Waives  a  Demurrer.— By  aban- 
doning a  demurrer  and  pleading  to  the  declaration  a  defendant  admits 
its  sufficiency  and  can  not  afterward  be  heard  to  assign  the  decision 
upon  the  demurrer  as  error. 

2.  EviDBNCE— Certoin  Evidenee  Held  Not  Admissible  Under  the 
Pleadings, — In  a  suit  against  a  railroad  company  for  causing  the  death 
of  the  plaintiff's  intestate,  the  court  admitted  evidence  to  show  that  prior 
to  the  accident  the  railroad  had  erected  and  maintained  an  electric  alarm 
bell,  which,  according  to  the  fair  inference  from  the  evidence,  the  deceased 
before  that  time  knew,  and  that,  on  the  day  of  the  accident,  the  bell  had 
been  cut  out  so  that  it  was  not  in  operation  at  the  time  of  the  injury. 
No  count  in  the  declaration  referred  to  the  bell  as  having  been  taken 
out.  Held,  that  in  the  condition  of  the  declaration  it  was  error  to  admit 
the  evidence. 

8.  RAihtLOADQ—Speed  of  Trains  as  Negligence, — ^In  a  suit  against  a 
railroad  company  charging  negligence  in  running  a  train  at  a  high  rate 
of  speed,  the  court  holds  that  the  trial  court  erred  in  refusing  to  instruct 
the  jury  that  there  was  no  law  limiting  the  rate  of  speed  of  railroad 
trains  under  the  circumstances  shown. 


Trespass  on  the  Case.— Death  from  negligent  act  Appeal  from  the 
Circuit  Court  of  Livingston  County;  the  Hon.  Thomas  F.  Tiptok, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1897.  Reversed 
and  remanded.    Opinion  filed  September  20,  1897. 

C.  C.  &  L.  F.  Steawn,  attorneys  for  appellant 

A.  P.  Wright,  M.  E,  Wright  and  A.  C.  Norton,  attorneys 
for  appellee. 


Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 

This  was  an  action  on  the  case  by  the  appellee  as  admin- 
istrator of  Ole  B.  Thompson,  deceased,  for  the  alleged 
negligence  of  the  appellant,  whereby  the  death  of  said 
Thompson  was  occasioned  at  the  street  crossing  in  the  vil- 
lage of  Odell.  The  declaration  contains  seven  counts.  A 
demurrer  was  sustained  to  the  first,  fourth  and  fifth  counts 
and  being  overruled  a9  to  all  other  counts,  the  appellant 
filed  the  general  issue  thereto,  and  upon  the  trial  the  jury 
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retarned  a  verdict  of  guilty,  and  assessed  the  damages  at 
$5,000,  upon  which  the  court  rendered  judgment,  and  the 
appellant  prosecutes  this  appeal  therefrom,  insisting  the 
court  erred  in  overruling  the  demurrer  to  the  second,  third, 
fifth  and  seventh  counts  of  the  declaration;  in  refusing  to 
instruct  the  jury  to  find  their  verdict  for  the  defendant; 
in  admitting  improper  evidence  to  the  jury,  and  in  giving 
improper  instructions;  and  also  in  refusing  proper  instruc- 
tions to  the  jury  asked  by  appellant;  and  that  the  verdict 
is  a^inst  the  weight  of  the  evidence. 

By  pleading  to  the  counts,  to  which  the  demurrer  had 
been  overruled,  appellant  waived  its  objections  thereto.  If 
it  deemed  its  demurrer  well  taken  it  should  have  abided  bv 
the  same,  and  not  tendercvl  an  issue  on  the  facts.  By 
abandoning  the  demurrer  and  pleading  to  the  counts,  appel- 
lant admitted  their  sufficiency,  and  can  not  now  assign  the 
decision  upon  them  as  error.  American  Express  Co.  v.  Pinck- 
nev,  29  111.  392. 

As  the  case  must  be  again  tried  by  another  jury,  we 
refrain  from  commenting  upon  the  propriety  of  the  court 
instructing  the  jury  to  find  for  the  defendant,  and  like- 
wise concerning  the  question  whether  the  evidence  supports 
the  verdict;  we  being  permitted,  however,  to  say  the  case 
is  a  close  one  upon  the  material  issues  affecting  the  alleged 
negligence  of  the  appellant,  and  of  due  care  on  the  part 
of  the  deceased  at  the  time  he  was  killed,  and  requires 
that  no  improper  evidence  be  admitted,  and  that  the  instruc- 
tions given  to  the  jury  should  be  accurate,  and  that  every 
correct  principle  of  the  law  applicable  to  the  material  issues 
in  the  case,  should  have  been  given  so  far  as  requested  by 
the  appellant. 

On  the  trial  of  the  case,  against  the  objection  of  the  appel- 
lant, and  in  the  face  of  its  motion  to  exclude  such  evidence 
from  the  consideration  of  the  jury,  the  court  admitted  evi- 
dence to  show  that  prior  to  the  accident  resulting  in  the 
death  of  Thompson,  at  the  crossing  in  question,  appellant 
had  erected  and  maintained  an  electric  alarm  bell,  which, 
according  to  the  fair  inference  from  the  evidence,  deceased 
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before  that  time  knew;  and  on  the  day  of  the  accident  appel- 
lant  had  cut  the  bell  out,<  so  that  at  the  time  of  the  injury 
to  the  deceased  it  was  not  in  operation.  No  count  in  the 
declaration  in  any  way  refers  to  the  electric  alarm  bell  so 
located  at  the  street  crossing,  either  as  having  been  on  that 
day,  or  at  any  other  time,  taken  out 

In  the  view  we  have  already  indicated,  and  in  the  condi- 
tion of  the  declaration  in  this  respect,  we  think  it  was  error 
for  the  court,  against  the  objection  of  appellant,  to  admit 
the  evidence  relating  to  the  electric  alarm  bell.  The  jury 
could  only  have  inferred  from  such  evidence  that  it  was 
negligence  to  have  taken  the  alarm  bell  out  under  the  cir- 
cumstances, and  that  the  deceased,  not  observing  its  alarm, 
as  they  doubtless  believed  he  was  accustomed  to,  was  thereby 
led  to  his  death.  Had  any  count  of  the  declaration,  by 
proper  averments,  been  predicated  upon  such  theory,  no 
doubt  is  entertained  the  point  might  have  been  properly 
submitted  to  the  jury. 

The  seventh  count  of  the  declaration  is  based  for  its 
grounds  of  negligence  upon  the  alleged  high  rate  of  speed 
by  which  the  train  that  killed  deceased  was  run;  and  it  was 
contended  such  rate  of  speed,  under  the  then  circumstances, 
constituted  negligence  on  the  part  of  the  appellant.  The 
sixteenth  instruction  asked  by  appellant  and  refused  by  the 
court,  sought  to  inform  the  jury  that  there  was  no  law  lim- 
iting the  rate  of  speed  of  railroad  trains  under  the  facts  as 
proved.  Negligence  being  a  question  of  fact  for  the  jury 
to  determine,  it  might  be,  under  given  circumstances,  the 
jury  could  rightfully  say  a  high  rate  of  speed  would,  as  a 
matter  of  fact,  be  negligence;  but,  when  so  considering  the 
evidence,  to  arrive  at  such  fact,  it  would  be  of  the  highest 
importance  for  them  to  know  the  law  itself  did  not  so 
esteem  it.  We  think  the  instruction  so  refused  was  mate- 
rial to  the  issue  being  tried,  and  it  was  error  to  refuse  it. 

For  the  errors  we  have  named  the  judgment  of  the  Cir- 
cuit Court  will  be  reversed  and  the  cause  remanded. 
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City  of  Streator  r.  Charles  Liebendorfer « 

1.  CmBS  AND  YiLLAQiBR^LidbUity  of,  for  Injuries  Caused  by  Defect- 
ive Sidewalks. — In  a  suit  against  a  city  for  injuries  received  on  a  defect- 
ive sidewalk,  the  defendant  asked  the  trial  court  to  give  to  the  jury  the 
following  instruction  : 

*'  The  jury  are  instructed  that  a  city  is  not  liable  for  every  accident  that 
may  occur  from  defects  in  its  sidewalks.  Its  officers  are  not  required 
to  do  everything  that  human  energy  and  ingenuity  can  possibly  do  to 
prevent  the  happening  of  accidents,  or  injury  to  the  citizen.  And  if  in 
this  case  the  officers  of  defendant  have  exercised  a  reasonable  care  in 
that  regard,  they  have  discharged  their  duty  to  the  plaintiff  and  you 
should  find  the  defendant  not  guilty." 

Held^  on  appeal,  that  the  instruction  announced  the  correct  rule  of  law 
applicable  in  cases  like  the  one  presented,  and  that  it  should  have  been 
given. 

3,  BuRDBN  OP  VBX>OY^The>Ruleasto,  Stated.— The  rule  as  to  the 
burden  of  proof  in  civil  cases,  is  correctly  stated  in  the  following  instruc- 
tion : 

"  The  court  instructs  the  jury  that  the  burden  of  the  proof  in  this  case 
is  upon  the  plaintiff,  and  it  is  for  him  to  prove  his  case  by  a  preponder- 
ance of  the  evidence.  If  the  jury  find  that  the  evidence  bearing  uxx>n 
the  plaintiff's  ca.)e  is  evenly  balanced,  or  that  it  preponderates  in  favor 
of  the  defendant,  then  the  plaintiff  can  not  recover  and  the  jury  should 
find  for  the  defendant" 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  La  Salle  County;  the  Hon.  Geo.  W.  Stipp,  Judge,  presid- 
ing. Heard  in  this  court  at  the  May  term,  1897.  Reversed  and 
remanded.    Opinion  filed  September  20, 1807. 

P.  J.  LucET  and  Geo.  Hoadley,  attorneys  for  appellant. 

Geo.  W.  W.  Blake  and  Geo.  E.  Glass,  attorneys  for 
appellee. 

Mb.  Justice  Wbioht  delivered  the  opinion  of  the 
Court. 

This  was  a  snit  by  appellee  against  the  appellant  for 
personal  injuries  sustained  by  him  in  consequence  of  an 
alleged  defective  sidewalk  in  the  corporate  limits  of  the  city 
of  Streator.    The  negligence  charged  in    the  declaration 

TOL  LXXI  40 


626  Appellate  CJourts  op  Illinois. 

Vol.  71.]  City  of  Streator  v.  Liebendorfer. 

a<^ainst  the  appellant  is,  that  it  suffered  the  sidewalk  to  be 
and  remain  in  bad  and  unsafe  condition,  and  the  planks,  sills 
and  stringers  of  the  same  were  not  nailed,  out  of  place, 
decayed,  worn  away,  broken  and  removed,  and  a  hole  or 
holes  suffered  to  be  and  remain  therein,  at  the  edge  of  the 
same;  and  while  appellee,  in  the  exercise  of  due  care,  was 
passing  upon  the  walk,  he  stepped  into  said  hole  and  was 
injured.  The  jury  returned  a  verdict  of  guilty,  and  assessed 
the  plaintiff's  damages  at  $3,000,  upon  which  the  court,  after 
overruling  its  motion  for  a  new  trial,  gave  judgment  against 
appellant,  from  which  it  prosecutes  this  appeal. 

Counsel  for  appellant  complained  of  numerous  rulings  of 
the  court,  during  the  progress  of  the  trial,  concerning  the 
admissibilitv  of  the  evidence:  and  while  some  of  these  rul- 
ings  were  doubtless  wrong,  we  do  not  think  they  were  so 
far  prejudicial  to  appellant  as  to  be  of  sufficient  importance 
to  require  a  reversal  of  the  judgment. 

Upon  the  question  of  the  negligence  of  the  api)ellant  the 
case  was  a  close  one,  in  view  of  all  the  evidence,  and  required 
the  law  to  be  accurately  given  to  the  jury.  There  was  much, 
also,  in  the  case  tendinof  to  affect  the  credibilitv  of.  some  of 
the  witnesses  for  the  plaintiff,  also  requiring  proper  instruc- 
tions concerning  the  burden  of  proof. 

The  court  was  asked  by  the  appellant  to  give  to  the  jury 
the  two  following  instructions : 

*•  17.  The  jury  are  instructed  that  the  city  of  Streator  is 
not  liable  for  every  accident  that  may  occur  from  defects  in 
its  sidewalk.  Its  officers  are  not  required  to  do  everything 
that  human  energy  and  ingenuity  can  possibly  do  to  prevent 
the  happening  of  accidents,  or  injury  to  the  citizen.  If  they 
have  exercised  a  reasonable  care  in  that  regard  they  have 
discharged  their  duty  to  the  plaintiff,  and  you  should  find 
the  defendant  not  guilty. 

18.  The  court  instructs  the  jury  that  the  burden  of  the 
proof  in  this  case  is  upon  the  plaintiff,  and  it  is  for  him  to 
prove  his  case  by  a  preponderance  of  the  evidence.  If  the 
jury  find  that  the  evidence  bearing  upon  the  plaintiff's  case 
is  evenly  balanced,  or  that  it  preponderates  in  favor  of  the 
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defendant,  then  the  plaintiff  can  not  recover  and  the  jury 
should  find  for  the  defendant" 

The  court  refused  to  give  them  to  the  jury,  to  which 
action  of  the  court  the  appellant  duly  excepted,  and  it  is 
earnestly  urged  this  was  error,  and  seriously  prejudicial  to 
the  rights  of  the  appellant. 

"We  think  the  seventeenth  instruction  quoted  above,  in 
which  the  court  is  requested  to  inform  the  jury  that  if  appel- 
lant had  exercised  reasonable  care  to  prevent  injury  to  thecit- 
izen  it  had  discharged  its  duty  to  the  plaintiff,  and  should  be 
found  not  guilty,  announces  the  correct  rule  of  the  law  appli- 
cable to  the  duties  of  municipal  corporations  in  cases  like  the 
one  presented,  and  should  have  been  given  by  the  court. 

The  eighteenth  instruction,  containing  the  rule  that  if  the 
evidence  was  found  by  the  jury  to  be  equally  balanced  on  the 
plaintiff's  case,  the  plaintiff  can  not  recover,  is,  we  think,  ele- 
mentary, and  should  have  been  given,  especially  as  the  evi- 
dence was  closely  contested  upon  this  point.  The  rule  was 
correctly  stated,  and  peculiarly  applicable  to  the  issue  in  the 
case,  and  appellant  was  in  a  position  to  demand  it  to  be 
given  to  the  jury  as  an  instruction  from  the  court.  The 
principles  of  these  instructions  were  nowhere  sufficiently  or 
clearly  expressed  in  the  instructions  given  by  the  court  to 
the  jury,  and  it  was,  in  our  opinion,  error  to  refuse  them. 

There  are  other  instructions  in  the  case  severely  criticised 
by  the  counsel  for  appellant,  but  the  objections  to  them 
will  doubtless  be  obviated  on  another  trial,  without  further 
attention  here. 

For  the  errors  designated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded. 


William  Tanston,  Impleaded,  etc.^  v.  George  8. 

Boughton. 

1.  Judgments — When  a  Judgment  Must  he  Joint, — There  is  no  war- 
rant in  the  law  for  rendering  judgment  against  def endfuits  seyerally  when 
sued  in  a  joint  action  on  a  contract    In  such  case  there  can  be  but  one 
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judgment  for  oae  amount,  and  it  must  be  against  all  the  defendants 
unless  one  or  more  have  been  discharged  from  the  suit. 

2.  Practice — Where  Judgment  is  Improperly  Rendered  Agairut  One 
Defendant  Only, — A  judgment  by  confession  was  rendered  against  two 
parties,  but  was  afterward  vacated  on  motion  of  one  of  them,  and  leave 
given  him  to  plead.  A  trial  was  then  had,  a  verdict  rendered  and  judg- 
ment entered  against  such  defendant  alone.  The  other  defendant  did 
not  participate  in  the  motion  to  vacate  the  judgment,  and  for  leave  to 
plead,  and  his  plea  of  confession  remained  on  file  and  in  full  force. 
Held,  on  appeal,  that  the  judgment  should  have  been  against  both  defend- 
ants, and  that  it  must  be  reversed  with  directions  to  the  trial  court  to 
enter  the  proper  judgment. 

Confession  In  Yacatlon.— Appeal  from  the  Circuit  Court  of  Winne- 
bago County;  the  Hon.  John  D.  Crabtree,  Judge,  presiding.  Heard  in 
this  court  at  the  May  term,  1897.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  September  20,  1897. 

Frost  &  McEvot,  attorneys  for  appellant 
FisHBE  &  North,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  op  tut. 
Court. 

A  judgment  was  entered  by  confession  in  vacation  of  the 
Circuit  Court,  against  appellant,  jointly  with  one  Seymour 
J.  Manor,  for  $2-40.24,  upon  a  promissory  note  and  warrant 
of  attorney  to  confess  judgment.  Under  the  authority  of 
the  warrant,  the  execution  of  which  was  duly  proved  by 
aflSdavit  appearing  in  the  record,  both  defendants  appeared 
in  court  by  attorney,  filed  plea  of  confession,  and  thereby 
waived  the  service  of  process,  confessed  judgment  in  favor 
of  plaintiff  for  the  sum  above  mentioned,  and  released  all 
errors  that  might  intervene  in  entering  up  such  judgment. 
The  appellant  subsequently  appeared  in  court,  and  on  his 
motion  the  judgment  so  entered  was  set  aside  and  leave 
given  him  to  plead.  The  issues  made  upon  the  plea  filed  by 
appellant  were  tried  by  jury,  resulting  in  a  verdict  for  the 
plaintiff,  assessing  his  damages  at  $239.92.  Upon  this  ver- 
dict the  court  rendered  judgment  against  appellant  alone,  to 
reverse  which  he  appeals  to  this  court.  The  only  error 
argued  by  counsel  for  appellant  in  his  brief,  is  in  rendering 
judgment  against  appellant  alone^  and  this  will  be  regarded 
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as  an  abandonment  of  all  other  errors  assigned  upon  the 
record. 

There  is  no  warrant  in  the  law  for  rendering  separate 
judgments  against  defendants  severally,  when  sued  in  a 
joint  action  upon  a  contract.  In  such  case  there  can  be  but 
one  judgment  for  one  amount,  and  it  must  be  against  all  the 
defendants,  unless  one  or  more  have  been  discharged  from 
the  suit.  The  proper  course  is  to  assess  damages  against 
both  defendants  and  render  a  joint  judgment  against  them. 
Gould  V.  Sternburg,  69  111.  531;  Felsenthal  v.  Durand,  86  111. 
230;  Gribbin  v.  Thompson,  28  111.  61. 

Appellee  has  asked  this  court,  if  it  shall  conclude  the  judg- 
ment erroneous  and  reversible,  to  render  the  proper  judg- 
ment on  the  verdict,  or  direct  the  Circuit  Court  to  do  so,  to 
which  appellant  objects  the  verdict  is  against  appellant 
alone,  and  that  no  default  was  taken  in  the  Circuit  Court 
against  the  defendant  Manor,  and  for  those  reasons  no  judg- 
ment could  be  properly  rendered  against  both  defendants 
upon  such  verdict.  We  see  no  force  in  this  objection.  The 
defendant  Manor  did  not  participate  in  the  motion  to  vacate 
the  judgment  and  for  leave  to  plead,  consequently  up  to  the 
time  of  the  trial  his  plea  of  confession  remained  before  the 
court  in  full  force;  he  was  not  in  default,  and  it  coald  not 
properly  be  entered  against  him;  he  had  already  entered 
his  appearance  in  the  cause,  waived  the  issuance  of  sum- 
mons and  confessed  the  action  of  the  plaintiff,  and  the  plea 
accomplishing  this  purpose  had  not  by  him  been  withdrawn; 
he  had  already  confessed  the  plaintiff's  damages.  While  the 
verdict  is  not  in  that  precise  form,  yet  its  legal  effect  is 
to  find  the  issues  for  the  plaintiff  and  assess  his  damages  at 
$239.92,  which  we  think  is  a  sufficient  verdict  for  every  pur- 
pose in  the  case,  and  binding  on  all  the  parties.  It  would 
be  proper  for  the  court  to  render  judgment  upon  it  against 
both  the  defendants.  It  is  not  an  unusual  practice  for  an 
Appellate  Court  to  reverse  the  judgment  of  the  lower  court 
with  directions  to  enter  the  proper  judgment,  and  in  some 
instances  the  costs  of  this  court  have  been  taxed  to  the 
appellant.  Moore  v.  People,  13  111.  App.  218;  Masters  v. 
Masters,  lb.  Oil. 
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The  jadgment  of  the  Circait  Court  will  therefore  be 
ro  >rsed  and  the  cause  remanded  to  that  court,  with  direc- 
tions to  it  to  enter  judgment  upon  the  verdict  against  both 
defendants. 

Crabtbbe,  P,  J.,  took  no  part. 


Oliyer  H.  Tfnton  r.  Cora  A.  Felts. 

1.  Exemptions— J  Hiuband  May  Convey  Exempt  Property  to  His 
Wife. — When  a  hasband  conveys  all  his  property  to  his  wife,  with  whom 
he  is  living,  by  bill  of  sale  dul^  acknowledged  and  recorded,  at  a  time 
when  no  execution  against  him  exists,  and  such  property  does  not 
excised  |400  in  value,  and  would,  if  still  owned  by  the  husband,  be 
exempt  from  execution  against  him  on  compliance  with  the  conditions 
of  the  statute  concerning  exemptions,  such  conveyance  is  not  fraudulent 
as  to  his  creditors. 

Bepleyln,  against  a  constable.  Appeal  from  the  Circuit  Court  of 
Winnebago  County;  the  Hon.  John  D.  Cbabtreb,  Judge,  presiding. 
Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion  tiled 
September  20,  1897. 

Andrews  &  Van  Tassel,  attorneys  for  appellant. 
FisHEE  &  North,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  replevin  by  appellee  against  appel- 
lant, the  latter  being  a  constable  who  had  levied  an  execu- 
tion issued  by  a  justice  of  the  peace  against  George  W. 
Felts,  the  husband  of  the  appellee,  upon  a  set  of  black- 
smith's tools,  a  cow,  mare  and  household  goods,  as  the  prop- 
erty of  the  defendant  in  execution. 

George  W.  Felts  was  the  head  of  a  family,  and  he  and 
the  appellee  resided  together  as  husband  and  wife.  Prior 
to  the  issuance  of  the  execution  the  husband,  by  bill  of  sale 
duly  executed,  acknowledged  and  recorded,  had  conveyed 
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the  property  in  question  to  his  wife.  On  the  trial  it  was 
claimed  by  appellant  this  conveyance  was  made  to  hinder 
and  delay  the  creditors  of  the  husband,  and  therefore  fraud- 
ulent, and  the  defendant  in  execution  having  made  no 
schedule,  as  provided  by  the  exemption  laws,  it  was  tliere- 
fore  insisted  that  the  property  was  subject  to  be  taken  by 
the  officer  upon  the  execution  against  the  husband. 

The  appellee  claimed,  and  proved  at  the  trial,  that  the 
household  goods  were  her  property,  independently  of  her 
husband,  and  by  the  special  finding  of  the  jury  the  remain- 
ing property  was  valued  at  $  175.  The  verdict  and  judgment 
were  in  favor  of  the  appellee,  from  which  appellant  prose- 
cutes this  appeal. 

Complaint  is  made  by  the  counsel  for  appellant  of  certain 
of  the  instructions  given  by  the  court  to  the  jury;  but  inde- 
pendently of  any  instructions  in  the  case,  that  may  have 
been  given  or  refused,  we  are  of  the  opinion,  if  it  shall  be 
conceded  the  property  does  not  exceed  in  value  $100,  it 
would  not  be  subject  to  the  execution  against  the  husband, 
under  the  facts  in  this  case.  The  special  verdict  of  the  jury 
fixed  such  value,  and  the  evidence  further  shows  the  execu- 
tion debtor  had  no  other  property. 

Where  the  husband,  by  bill  of  sale  duly  acknowledged 
and  recorded,  conveys  all  the  propert}''  owned  by  him  to  his 
wife,  with  whom  he  is  at  the  time  living,  and  at  a  time 
when  no  execution  exists  against  the  husband,  and  stich 
property  does  not  exceed  $400  in  value,  and  which  would,  if 
still  owned  by  the  husband,  be  exempt  from  execution 
against  him,  on  compliance  by  him  with  the  conditions  of 
the  statute  concerning  exemptions,  such  conveyance,  under 
the  facts  stated,  is  not,  in  our  opinion,  fraudulent  as  to  any 
creditor  or  creditors  of  the  husband.  The  exemption  laws, 
in  their  policy,  are  as  much  for  the  benefit  of  the  wife  as 
of  the  husband,  and  this  affords  a  sufficient  consideration 
for  the  conveyance. 

Finding  no  error  in  the  record  of  the  Circuit  Court,  its 
judgment  will  be  affirmed. 

Obabtreb,  p.  J.,  took  no  part. 
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Chicago  &  North  Western  By.  Go.  t.  Charles  H.  Patrick^ 

Adm'r. 

1.  Neqligenob— A  Charge  of^  Held  Not  Supported  by  the  Evidence. 
— This  ?ourt  finds  that  the  appellant  was  not  guilty  of  the  negligence 
charged,  that  appellee's  intestate  was  not  in  the  exercise  of  ordinary 
care  for  his  own  safety  at  the  time  he  was  killed,  and  that  the  trial 
court  should  have  directed  the  jury  to  return  a  verdict  for  appellant. 

Trespass  on  the  Case.— Death  from  negligent  act.  Appeal  from  the 
Circuit  Court  of  Winnebago  County;  the  Hon.  John  D.  Crabtreb, 
Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1897.  Reversed, 
with  finding  of  facte.    Opinion  filed  September  20,  1897. 

Charles  A.  Wobks,  attorney  for  appellant. 
Fishes  &  l!f obth^  attorneys  for  appellee. 

Mb.  Justice  Wbight  delivered  the  opidiok  of  thb 
Court. 

On  the  night  of  May  26, 1896,  Axel  Peterson  and  another 
were  returning  to  Belvidere*  f rom  Eockford  in  a  buggy, 
when  on  reaching  Cherry  Valley,  a  village  on  their  route, 
and  a  station  on  the  railroad  of  the  appellant,  for  some  un« 
known  cause,  instead  of  proceeding  east  on  the  road  to 
Belvidere  they  turned  north  on  Cherry  street,  in  said  village, 
across  the  Belvidere  road  and  over  the  railroad  tracks  of 
appellant,  proceeded  about  four  rods  north  of  the  crossing, 
where  they  faced  about,  returned  to  the  crossing,  where 
they  were  struck  and  killed  by  an  engine  connected  with  a 
freight  train,  coming  from  the  west.  Appellee,  as  the  admin- 
istrator of  the  estate  of  the  deceased,  brought  this  action 
against  appellant,  charging  it  with  negligently  causing  such 
death,  demanding  damages  therefor.  Upon  the  trial,  the 
jury  returned  a  verdict  of  guilty,  assessing  the  damages  at 
$8,000,  for  which  the  court  gave  judgment  against  appellant, 
after  having  overruled  its  motion  for  a  new  trial,  to  reverse 
which  this  appeal  is  prosecuted.    Appellant  insists  the  ver- 
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diet  is  contrary  to  the  evidence,  and  that  the  court  erred  in 
refusing,  on  its  motion,  to  direct  a  verdict  for  the  defendant 
at  the  close  of  the  evidence  in  the  case. 

We  have  carefully  examined  all  the  evidence  in  the 
abstract,  and  considered  the  briefs  and  arguments  of  the 
counsel  on  both  sides.  The  material  questions  now  to  he 
determined  are,  whether  the  appellant  is  guilty  of  any  neg- 
ligence whereby  the  death  of  Axel  Peterson  was  produced, 
and  whether  the  deceased  himself,  at  the  time  he  was  killed 
was  in  the  exercise  of  ordinary  care  for  his  own  safety. 

The  train  did  not  stop  at  Cherry  Valley  unless  signaled, 
and  on  this  occasion  there  being  no  such  signal,  it  was  run- 
ning with  no  purpose  of  stopping.  The  train  appears  to 
have  been  well  equipped,  and  in  charge  of  a  proper  crew. 
By  a  fair  preponderance  of  the  evidence  we  think  it  may  be 
well  believed  the  usual  signals  for  the  station  and  highway 
crossing  were  given.  Besides  this,  the  engine  had  a  bright 
bead-light,  in  good  order  and  burning,  that  some  of  the  wit- 
nesses say  could  be  seen  two  miles  away.  It  would  seem 
the  train  was  running  at  no  greater  speed  than  was  common 
under  such  circumstances.  The  night  was  moonless,  but 
without  clouds.  In  passing  over  a  neighboring  bridge  the 
rumble  of  the  train  could  be  heard  in  all  the  vicinity  where 
the  accident  occurred.  In  all  these  conditions,  it  would  be 
natural  that  the  engineer,  reasoning  as  an  ordinary  man, 
would  presume  all  persons,  if  in  the  right  use  of  the  faculties 
common  to  man,  would  gain  intelligence  of  the  approaching 
train  and  avoid  its  track.  He  swears  he  did  not  see  the 
buggy  until  it  appeared  upon  the  track  in  front  of  the  en- 
gine, and  so  near  to  it  he  could  not  stop  by  any  possible 
means  before  the  collision.  From  these  facts  and  circum- 
stances, with  others  that  could  be  recited,  proved  on  the 
trial,  we  conclude  appellant  was  guilty  of  no  negligence  pro- 
ducing the  death  of  appellee's  intestate. 

Was  the  deceased  in  the  exercise  of  ordinary  care  for  his 
own  safety  at  the  time  he  was  killed  5  Shortly  before  his 
death  he  had  driven  north  over  the  railroad  tracks  and  knew, 
if  in  the  exercise  of  ordinary  care,  that  the  railroad  was 
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there;  that  it  was  a  crossing,  and  that  a  train  or  trains,  were 
liable  at  any  time  to  pass  over  the  crossing;  and  that  under 
such  circumstances  it  was  a  place  of  danger.  An  ordinary 
man  in  the  exercise  of  ordinary  care,  knowingly,  about  to 
cross  a  railroad,  would,  we  think,  generally  be  cautious. 
Independently  of  this,  however,  all  the  witnesses  who  have 
testified  to  any  knowledge  of  being  in  the  vicinity  of  the 
accident  when  it  occurred,  heard  the  noise  of  the  train  or 
saw  its  lights.  If  the  deceased  was  possessed  of  the  natural 
senses  of  hearing:  and  seeing,  and  it  is  presumed  he  was,  and 
in  the  proper  use  of  them,  as  an  ordinary  man  is  supposed 
to  be  in  a  known  place  of  danger^  it  seems  to  us  diiBcult 
and  unreasonable  to  believe  he  did  not  know  of  the  approach- 
ing train.  He,  either  from  heedlessness,  did  not  know  the 
train  was  near,  or  knowing  it,  recklessly  took  the  chances 
of  danger  in  crossing  the  track;  which,  in  either  case,  would 
prevent  a  recovery  by  the  appellee  in  this  action. 

We  are  compelled  to  the  conclusion  the  intestate  of  the 
appellee  was  not  in  the  exercise  of  ordinary  care  for  his  own 
safety  at  the  time  he  was  killed. 

Inasmuch  as  the  evidence  fails  to  prove  actionable  negli- 
gence against  the  appellant,  to  cause  the  death  of  Axel 
Peterson,  and  for  the  further  reason  that  the  evidence  has 
established  that  he  was  not  in  the  exercise  of  ordinary  care 
for  his  own  safety  at  the  time  of  the  collision,  it  was  error 
to  deny  the  motion  of  the  appellant  to  direct  a  verdict  in 
its  favor;  and  for  this  error  the  judgment  of  the  Circuit 
Court  will  be  reversed,  and  the  clerk  of  this  court  directed 
to  recite,  in  the  final  order  of  this  court,  the  finding  of  facts 
hereto  apjiended. 

Judgment  reversed. 

Crabtree,  p.  J.,  took  no  part. 

Finding  of  Facts. 
And  the  court  finds  that  the  appellant  is  not  guilty  of  the 
negligence  charged  in  the  declaration  of  the  appellee,  or  any 
count  thereof;  and  the  court  also  finds  that  the  said  Axel 
Peterson  was  not  in  the  exercise  of  ordinary  care  for  his 
own  safety  at  the  time  he  was  killed. 
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City  of  Kankakee  t.  Christina  Whitehouse. 

1.  Instructions— jE?rror  Without  Tnjury  Not  Oroundfor  Reversal.— 
Although  the  instructioiiB  may  not  have  been  free  from  error,  if  it  ap- 
pears that  under  the  evidence  the  jury  could  not  have  been  misled,  the 
error  furnishes  no  izpround  upon  which  to  reverse  the  judgment 

2.  Cities  and  Villaoes— -4  City  Held  Liable  for  an  Injury  Caused 
by  a  Defective  Walk, — ^The  court  thinks  that  the  evidence  in  this  case 
warranted  the  jury  in  finding  that  the  walk  upon  which  appellee  was 
hurt  was  in  bad  condition  at  the  time  of  the  accident  upon  which  this 
suit  is  based;  that  the  board  that  caused  the  injury  to  appellee  had  been 
broken  from  its  fastenings  and  had  thereby  become  dangerous  to  pedes- 
trians; and  that  this  condition  had  existed  for  such  a  length  of  time 
that  the  municipal  authorities  should  have  known  of  it  and  repaired 
the  walk. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Ch-cuit 
Court  of  Kankakee  County;  the  Hon.  Charles  R.  Starr,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  September  20, 1897. 

Paddock  &  Coopbb  and  T.  F.  Donovan,  attorneys  for 
appellant 

H.  LoRiNa,  attorney  for  appellee. 

Mr.  Justice  Weight  delivered  the  opinion  of  the 
Court. 

Appellee  brought  suit  against  the  appellant,  alleging  that 
on  the  15th  day  of  June,  1896,  the  defendant  negligently 
suffered  a  board  sidewalk  in  said  city  to  be  in  an  unsafe 
condition;  that  one  of  the  boards  was  loose,  on  which  appel- 
lee tripped,  fell  and  dislocated  her  hand  and  wrist.  The 
jury  found  in  favor  of  the  appellee,  and  assessed  her  dam- 
ages at  $250;  and  the  court  having  overruled  the  appellant's 
motion  for  a  new  trial,  rendered  judgment  on  the  verdict 
against  the  appellant,  from  which  it  appeals  to  this  court, 
assigning  for  error  improper  evidence  was  admitted  by  the 
court,  improper  instructions  to  the  jury,  and  that  the  ver- 
dict is  against  the  weight  of  the  evidence. 
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We  find  no  reversible  error  in  the  rulings  of  the  court, 
nor  in  the  instructions  to  the  jury.  Some  of  the  instruc- 
tions are  not  free  from  criticism,  but  we  think,  under  the 
evidence,  the  jury  could  not  have  been  misled  by  them. 
We  think  the  evidence  warranted  the  jury  in  finding  that 
the  walk  in  question  was  in  bad  condition;  that  some  of  the 
boards,  especially  the  one  that  caused  the  injury  to  appel- 
lee, had  become  broken  from  their  fastenings,  and  thereby 
dangerous  to  pedestrians;  and  that  this  condition  had 
existed  for  such  a  length  of  time  that  the  municipal  author- 
ities, in  the  exercise  of  reasonable  care,  should  have  known 
of  such  condition,  and  repaired  the  walk. 

We  find  no  error  sufficient  to  reverse  the  judgment  of  the 
Circuit  Court,  and  it  will  therefore  be  affirmed. 


County  of  Rock  Island  v«  Union  Printing  Company. 

1.  PLEADING! — Ifi  Declaring  on  a  Liability  Arising  under  a  Statute^ 
the  Statute  May  be  Folloioed,'-Ii3i  a  suit  against  a  county  to  recover  the 
price  of  publisliing  a  list  of  nominations  for  office,  as  required  by  sections 
2  and  19  of  the  ballot  law,  the  declaration  was  demurred  to  on  the 
ground  that  it  did  not  show  who  were  the  judges  of  election  order- 
ing the  publication.  JEfeZd,  that  as  the  declaration  followed  the  statute 
in  the  respect  referred  to  it  must  be  sustained. 

Assumpsit,  for  the  price  of  publishing  a  list  of  nominations  for  office. 
Appeal  from  the  County  Court  of  Bock  Island  County;  the  Hon. 
Hiram  Bioelow,  Judge,  presiding.  Heard  in  this  court  at  the  May 
term,  1897.    Affirmed.    Opinion  filed  September  20, 1897. 

C.  J.  Seable,  attorney  for  appellant. 

W.  H.  Gest,  attorney  for  appellee. 

Mb.  Justice  Wbioiit  delivebbd  the  opinion  of  thb 
Court. 

This  was  an  action  of  assumpsit  against  the  appellant  by 
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the  appellee  to  recover  the  price  of  publishing,  in  the  news- 
paper of  the  latter,  a  list  of  all  nominations  made  for  office 
to  be  voted  for  in  said  Rock  Island  coanty,  at  the  election 
held  in  November,  1894,  as  required  by  sections  2  and  19 
of  the  act  commonly  known  as  the  ballot  law.  The  dec- 
laration avers  the  list  of  nominations  was  so  published  by 
the  request  and  direction  of  judges  of  election,  in  said 
county. 

A  general  demurrer  to  the  declaration  was  by  the  court 
overruled,  and  appellant  standing  by  its  demurrer,  judg- 
ment was  rendered  against  it  for  $100,  from  which  this 
appeal  is  prosecuted. 

In  his  argument,  counsel  for  appellant  insists  that  from 
the  declaration,  it  can  not  be  known  who  are  the  judges 
of  election  referred  to  in  the  declaration;  whether  the 
judges  of  one  precinct,  or  the  judges  in  all  the  county;  and 
therefore,  in  this  condition  of  uncertainty,  the  declaration 
must  necessarily  be  bad  on  demurrer.  The  answer  to  this, 
however,  is  that  the  declaration  follows  the  statute  in  this 
respect,  and  if  the  declaration  is  uncertain  so  is  the  statute; 
the  declaration  means  the  same  as  the  statute.  But  the  de- 
murrer admits  the  declaration,  if  the  facts  are  well  pleaded, 
and  inasmuch  as  the  statute  is  followed,  we  can  not  sav 
they  are  not;  and  with  such  admission,  follow  the  condi- 
tions of  the  statute  imposing  a  legal  liability  against  the 
appellant  to  pay  the  expense  of  publishing  the  list  of  nom- 
inations; and  the  question  argued  does  not  arise  in  the  case. 
Had  the  general  issue  been  interposed  to  the  declaration, 
an  issue  of  both  law  and  fact  would  then  have  arisen,  im- 
posing on  the  court  the  duty  of  determining  the  question 
argued  as  one  of  fact. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 
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71     53g  American  Glncose  Co.  t«  William  Lnbltz. 

102     »  44 

1.  Verdicts— Against  the  Weight  of  the  Evidence, — ^This  court  is  of 
t'le  opinion  that  the  verdict  in  this  case  is  against  the  weight  of  the  evi- 
dence, and  hence  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

2.  Contracts — A  Contract  Conetmed. — The  court  holds  that  the  cod- 
tract  set  out  in  the  opinion  in  this  case  providing  for  the  employment  of 
appellee  in  the  factory  of  appellant,  while  the  same  should  remain  in 
operation,  was  not  abrogated  by  a  temporary  suspension,  and  that  ap- 
pellant was  only  to  be  released  therefrom  by  a  permanent  cessation  of 
business. 

3.  Master  and  Servant— TTrona/W  Discharge—Servant  May  Treat 
Contract  as  Continuing  and  Sue  for  Wages. — A  servant  who  is  wrong- 
fully discharged  before  the  expiration  of  his  term  of  service  is  not  com- 
pelled to  sue  for  a  breach  of  the  contract,  but  may  treat  it  as  continuing 
in  force  and  recover  wages  as  they  fall  due. 

Assumpsit,  for  wages.  Appeal  from  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Heard  in  tliis 
court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed 
September  20,  1897. 

Stevens,  IIorton  &  Abbott,  attorneys  for  appellant. 
W.  T.  Whiting  and  S.  A.  Niebuhb,  attome5's  for  appellee. 

Mb.  Justice  Wright  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  assumpsit  brought  by  the  appellee 
aj?ainst  appellant,  upon  the  following  written  contract : 

"  It  is  mutually  agreed  between  the  American  Glucose 
Co.  and  William  Lubitz,  that  in  consideration  of  a  release 
of  all  claims  and  demands  and  causes  of  action  which  Will- 
iam Lubitz  has  against  said  company  by«reason  of  injuries 
sustained  by  him  while  in  the  employ  of  said  company,  on  or 
about  the  16th  day  of  June,  1893,  said  American  Glucose 
Co.  hereby  agrees  to  employ  said  William  Lubitz  at  its 
factory  in  Peoria,  while  the  same  remains  in  operation,  in 
some  position  of  which  he,  in  his  present  condition,  can 
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perform  the  duties,  and  to  pay  him  the  current  wages  for 
such  services.  Provided,  however,  that  said  Lubitz  shall  at 
all  times  be  subject  to  dischar*gfe  for  reasonable  cause. 

The  American  Glucose  Co. 

IIarky  Hamlin,  V.  Pt." 

In  his  declaration  the  appellee  avers  that  he  offered  to 
perform  the  services  required  in  said  contract,  and  that  the 
appellant  without  reasonable  cause  has  wholly  neglected  and 
refused  to  employ  the  plaintiff  at  its  factory  in  Peoria  at 
such  services  and  duties  as  he  in  his  (then)  present  condition 
could  perform,  whereby  he  claims  said  wages,  etc. 

Under  this  contract  appellee  selected  the  position  of 
attending  the  gluten  tubs  in  the  factory  of  appellant,  and 
was  by  it  employed  and  assigned  to  that  work,  and  contin- 
ued for  some  time  so  engaged  at  $1.50  per  day.  The  work 
was  considered  light  and  desirable  by  the  other  men  in  the 
factory.  Among  other  duties  attending  the  work  with 
these  tubs,  was  the  requirement  that  they  be  plunged  four 
times  each  da}"^;  that  is,  the  sides  of  the  tubs  should  be  cleaned 
of  a  deposit  of  creamy  substance  collected  these  in  the  pro- 
cess of  the  manufacture  of  the  product  of  the  factory.  This 
work  was  accomplished  by  means  of  a  paddle  or  scraper  in 
the  hands  of  the  operator,  and  from  the  evidence  was  a 
simple  and  easy  process.  Appellee  soon  objected  to  this 
work,  and  complained  that  it  was  too  hard  for  him.  A 
careful  consideration  of  the  evidence  discloses  the  work 
was  as  easy  and  light  as  any  that  could  be  furnished  in 
the  factory;  such  work  as  any  of  the  men  would  be 
glad  to  exchange  for.  It  is  difficult  to  find  any  good 
excuse  for  the  objection  of  appellee  to  performing  this 
work,  and  hard  to  believe  his  disability  in  any  manner  inter- 
fered with  his  accomplishing  it  with  ease  and  comfort  to 
himself.  The  foreman  insisted  that  he  could  and  should 
perform  the  work,  whereupon  appellee  persisted  in  refusing, 
and  was  discharged  by  the  appellant.  Upon  a  trial  of  the 
issues  by  the  jury,  a  verdict  was  returned  against  appellant 
for  gSC2.50  and  the  court  having  overruled  appellant's 
motion  for  a  new  trial,  gave  judgment  against  it,  from 
which  it  prosecutes  this  appeal,   insisting    the  verdict  is 
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against  the  evidence,  the  court  gave  improper  instructions 
for  the  appellee,  and  refused  proper  instructions  for  the 
appellant,  and  erred  iii  overruling  the  motion  for  a  new 
trial. 

We  have  given  the  evidence  in  the  case  a  careful  consid- 
eration, and  are  compelled  to  say  we  think  the  appellee  was 
discharged  from  the  service  of  the  appellant  for  a  reason- 
able cause,  and  inasmuch  as  the  cause  is  to  be  remanded,  we 
refrain  from  further  comment  upon  the  evidence. 

Appellant's  counsel  complain  of  the  refusal  of  the  court 
to  give  the  following  instruction : 

"  You  are  instructed  that  the  contract  in  evidence  was  only 
to  continue  in  force  while  the  factory  of  the  defendant  re- 
mained in  operation;  and  if  you  believe  from  the  evidence 
that  when  said  contract  was  executed  said  factory  was  in 
operation,  and  that  subsequently,  in  the  summer  of  1894, 
said  factory  ceased  to  operate  for  a  considerable  period,  such 
suspension  would  be  a  termination  of  the  period  of  said 
contract;  that  said  contract  does  not  mean  that  it  shall  con- 
tinue so  long  as  said  factory  is  in  Peoria,  but  so  long  as  it 
remained  in  operation  after  the  making  of  said  contract." 

We  do  not  construe  the  contract  the  way  the  proposed 
instruction  would  do;  the  suspension  of  the  factory  referred 
to  in  the  instruction  was  but  temporary,  while  we  think  the 
contract  has  reference  to  a  permanent  cessation  of  business, 
and  therefore  the  instruction  was  properly  refused. 

Counsel  for  appellant  further  contend  the  court  erred  in 
giving  to  the  jury  the  following  instruction  for  the  appellee : 

"  3.  The  court  further  instructs  the  jury  that  if  you  find 
from  the  evidence  that  the  plaintiff  is  entitled  to  a  recovery 
in  this  action  under  the  law,  as  given  in  the  instructions  in 
this  case,  the  measure  of  damages  to  the  plaintifiF  will  be 
the  amount  of  current  wages  as  shown  by  the  evidence  the 
plaintiff  could  have  earned  in  the  employ  of  the  defendant 
in  its  factory  while  the  same  remained  in  operation  in 
Peoria,  in  some  position,  as  shown  by  the  evidence,  of  which 
he,  the  plaintiff,  could  perform  the  duties,  from  the  date,  as 
shown  by  the  evidence,  of  the  neglect  or  refusal  of  the 
defendant  to  employ  the  plaintiff  in  such  position,  after  the 
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date  of  the  execution  of  the  contract  in  evidence,  to  the 
date  of  the  commencement  of  this  suit,  less  the  amount,  if 
any,  as  shown  by  a  preponderance  of  the  evidence,  the 
plaintiff  has  earned  during  such  time,  or  could  have  earned 
during  that  time  with  reasonable  diligence.'^ 

We  are  not  willing  to  concede  the  justice  of  the  criticism 
made  by  the  counsel  against  this  instruction. 

As  we  construe  the  declaration  in  the  case,  the  suit  here 
is  not  for  a  breach  of  an  entire  contract,  abandoned  by 
appellee,  but  on  the  contrary,  he  avers  he  insisted  on  per- 
formance; it  is  a  suit  to  recover  wages  fixed  by  the  contract, 
and  therefore  limited  to  wages  due  at  the  time  the  suit 
was  brought.  The  contract  may  be  kept  in  force  and 
wages  recovered  as  they  fall  due.  Hamlin  v.  Race,  78  111. 
422;  Mt.  Hope  Cemetery  Assn.  v.  Weidenmann,  139  III.  67; 
Trawick  v.  Peoria  &  Fort  Clark  St.  Ry.  Co.,  68  111.  App.  156. 
Appellant's  counsel,  as  we  understand  them,  insist  the  true 
rule  is,  in  ^uch  cases,  the  suit  must  be  upon  a  breach  of  the 
contract,  and  the  measure  of  damages  should  be  applied 
accordinj^ly. 

There  exists  in  the  authorities  a  class  of  cases  to  which 
the  rule  for  which  counsel  contend  is  applicable,  but  we  do 
not  think  the  case  presented  is  one  of  them,  and  are  therefore 
of  the  opinion  the  instruction  announced  the  correct  rule 
of  damages  as  applied  to  the  declaration  and  the  theory 
of  the  wrongful  discharge,  as  contended  for  by  appellee. 

Because  we  think  the  verdict  is  against  the  weight  of  the 
evidence,  and  the  court  should,  for  that  reason,  have 
awarded  to  the  appellant  a  new  trial,  the  judgment  of  the 
Circuit  Court  will  be  revei*sed  and  the  cause  remanded. 


Robert  Scott  t.  Caroline  H,  Bassett. 

1.  Equity— iienfa  and  ProfiU  Recoverable  Under  General  Prayer,^ 
Where  a  bill  in  chancery  for  partition  makes  a  proper  case  against  a 
defendant  for  an  accounting  for  the  rents  and  profits  of  the  land,  such 
account  may  properly  be  taken  und«r  the  prayer  for  general  relief. 

Vol.  LXX]  «t 
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2.  SAMK^When  Complete  Belief  may  he  Oranted  to  aU  Parties. — 
Where  one  of  the  parties  in  interest  in  a  suit  for  x>artition  files  a  bill 
correctly  stating  the  rights  and  interests  of  all  the  parties  interested  in 
the  premises,  the  suit  becomes  an  amicable  proceeding  by  such  par^  for 
the  benefit  of  all,  and  the  court  in  such  case  may  properly  make  all 
orders  and  decrees  necessary  to  subserve  the  rights  and  interests  of  aU 
the  parties  to  the  time  of  the  final  decree,  in  order  that  complete  justice 
may  be  done  and  future  litigation  avoided. 

» 

Bill  for  Partition. — Appeal  from  the  Circuit  Court  of  Mercer  County ; 
the  Hon.  HiRAM  Biqelow,  Judge,  presiding.  Heard  in  this  court  at  the 
May  term,  1897.    Affirmed.    Opinion  filed  September  20,  1897. 

Scott  &  Cooke,  attorneys  for  appellant 
Bassbtt  &  Bassett,  attorneys  for  appellee. 

Mb.  Justice  "Wbight  dblivebed  the  opinion  of  the 
Court. 

This  was  a  bill  for  partition  filed  by  the  appellee  against 
the  heirs  of  Robert  W.  Hyman,  deceased,  the  appellee 
claiming  one  undivided  one-seventh  part  of  the  land  in 
question,  under  a  conveyance  made  by  Mary  Martha  Pender, 
one  of  the  seven  heirs  of  deceased,  she  not  having  been 
made  a  party  to  the  bill.  Appellant  was  made  a  party 
defendant  to  the  bill  and  charged  therein  with  having 
entered  upon  the  land,  under  some  claim,  and  taken  the 
grass  for  six  years,  without  right.  Partition  was  decreed 
by  the  court  among  the'  respective  parties  entitled,  and 
the  premises  being  found  not  susceptible  of  division, 
were  sold  under  the  direction  6f  the  court,  and  the  proceeds 
of  such  sale  ordered  distributed  according  to  the  rights  and 
interests  of  the  parties.  The  bill  contained  no  special 
prayer  for  an  accounting  for  the  rents  and  profits  against 
the  appellant,  but  had  the  usual  prayer  for  general  relief, 
and  under  this,  against  the  objection  of  appellant,  an 
accounting  was  taken  against  him  for  the  rents  and  profits 
for  the  six  years  during  which  he  had  occupied  the  premises, 
including  the  time  of  the  pendency  of  the  suit,  fiy  the 
final  decree  of  the  court  appellant  was  ordered  to  pay 
$182.80,  being  the  rents  of  1896,  and  six-sevenths  of  the 
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rents  of  the  five  years  next  preceding,  less  credits  for  taxes 
paid,  according  to  the  report  of  the  master. 

Appellant  seeks  a  reversal  of  this  decree  against  him, 
contending  it  is  erroneous  because  there  was  no  special 
prayer  in  the  bill  for  such  relief  against  him;  that  rents 
could  not  be  ordered  paid  on  application  of  appellee  alone, 
she  having  no  interest  therein,  except  for  the  last  year, 
which  substantially  accrued  during  the  pendency  of  the  suit, 
and  the  latter  could  not  in  anv  event  be  allowed  without 
supplemental  bill  claiming  the  same.  We  see  no  force  in 
this  contention.  Where  the  bill,  as  in  this  case,  makes  and 
presents  a  proper  case  for  an  account  of  the  rents  and 
profits  of  the  land  against  the  defendant,  such  account  may 
properly  be  taken  under  the  general  prayer  for  relief. 
Haworth  v.  Taylor,  108  111.  275.  We  are  of  the  opinion 
also,  where  one  of  the  parties  in  interest,  in  a  suit  for  par- 
tition, files  a  bill  correctly  stating  the  rights  and  interests  of 
all  the  parties  interested  in  the  premises,  the  suit  then 
becomes  an  amicable  proceeding  by  such  party  for  the  bene- 
fit of  all,  and  the  court  in  such  case  may  properly  make  all 
orders  and  decrees  necessary  to  subserve  the  rights  and 
interests  of  all  the  parties  to  the  time  of  the  final  decree, 
in  order  that  complete  justice  may  be  done  among  all 
who  are  interested,  and  future  litigation  thereby  be 
avoided;  and  this  too,  without  reference  to  any  special  form 
of  application.  The  order  for  the  payment  of  rents  in  the 
case  presented  was  such  an  order,  and  it  will  be  aifirmed. 

The  cross-errors  having  been  stricken  from  the  record 
under  Bule  15  of  this  court,  for  failure  to  file  the  same  in 
time,  were  not  considered  by  the  court.    Decree  affirmed. 


Joseph  P.  Kellogg  v.  Belle  F.  Boehme  et  al. 

1.  Set-off— Jn  Distress  Proceedings. — A  tenant  against  whom  dis- 
tresB  proceedings  are  instituted  may  avail  himself  of  any  set-off  or  other 
defense  which  would  have  been  proper  if  the  suit  had  been  for  rent  in 
any  other  form  of  action,  and  is  entitled,  upon  the  filing  of  a  proper 
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plea,  to  have  his  claims  of  every  nature  against  the  landlord  considered, 
and  allowed  if  found  to  be  just 

2.  Same — Extent  of  the  Right  in  Distress  Proceedings, — ^The  fact 
that  the  plaintiff  in  a  distress  warrant  does  not  claim  for  previous  years, 
does  not  prevent  the  defendant  from  bringing  forward  all  his  claims 
within  the  period  of  the  statute  of  limitations,  and  items  of  setroff  prop- 
erly pleaded  in  such  a  case  can  not  be  excluded  on  the  ground  of  a  for- 
mer suit  pending  for  the  same  matters,  no  replication  to  that  effect 
having  been  filed. 

3.  Practice— TF7i«n  a  Case  Ooes  to  Trial  Without  Replication, — If, 
when  no  replication  is  filed,  a  defendant  goes  to  trial  without  objection 
in  that  respect,  the  replication  must  be  treated  as  waived. 

Distress  for  Rent. — Appeal  from  the  County  Court  of  Will  County: 
the  Hon.  Albert  O.  Marshall,  Judge,  presiding.  Heard  in  this  court 
at  tlie  May  term,  1897.  Reversed  and  remanded.  Opinion  filed  Septem- 
ber 20,  1807. 

Mobbill  Spbaohb  and  A.  E.  Millbb,  attorneys  for  appel- 
lant. 

D.  F.  HiGGiNs,  attorney  for  appellees. 

Mb.    Justiob    Wbioht  delitbbed    thb  opinion   of  the 

COUBT. 

Appellees  instituted  distress  proceedings  in  the  County 
Court  against  the  appellant  for  the  rent  of  demised  premi- 
ses for  the  year  ending  March  1, 1 896.  Appellant  had  occu- 
pied the  premises  as  tenant  of  the  appellees  since  March  1, 
1893.  To  the  distress  warrant,  standing  as  the  declaration 
in  the  case,  appellant  pleaded  the  general  issue,  and  setrolf. 

No  replication  was  filed  to  the  latter  plea.  A  jury  was 
waived  and  a  trial  of  the  issues  had  by  the  court,  resulting 
in  a  finding  and  judgment  against  appellant  for  $336.63. 
From  this  judgment  appellant  prosecutes  this  appeal,  the 
principal  error  complained  of  in  his  counsel's  brief  being 
the  disallowance  of  the  set-oflf,  which  it  appears  from  the 
record  the  court  disregarded.  We  find  no  warrant  in  the 
lavT  for  this  action  of  the  court.  The  defendant  might  avail 
himself  of  any  set-oflf,  or  other  defense,  which  would  have 
been  proper  if  the  suit  had  been  for  rent  in  any  form  of 
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action,  and  with  like  effect.  Sec.  21,  Chap.  80,  Starr  &  Cur- 
tis. Under  his  plea  of  set-oflf  appellant  was  entitled  to 
have  his  claims  of  every  nature  against  the  appellees  consid- 
ered, and  if  found  just,  they  should  have  been  allowed,  to  the 
extent  even,  if  the  evidence  proved  it,  of  a  final  balance  and 
judgment  against  appellees.  The  court  should  not,  as  it 
did,  have  disregarded  any  portion  of  the  set-oflf.  Appellant 
had  no  control  of  the  pleadings  of  his  adversaries  in  the  suit, 
and  could  not  therefore  require  them  to  claim  in  their  dis- 
tress warrant  for  previous  years,  if  such  claim  existed,  and 
the  fact  that  such  claim  was  not  made,  should  not  have  been 
held  to  prevent  appellant  from  bringing  forward  all  his 
claims  within  the  period  of  the  statute  of  limitations,  then 
in  existence  against  the  appellees.  Such  items  of  set-oflf 
could  not  properly  be  excluded  on  the  ground  of  a  former 
suit  pending  for  the  same  matters,  no  replication  of  that 
nature  having  been  filed. 

It  is  urged  by  counsel  for  appellant,  no  replication  having 
been  filed  to  the  plea  of  set-oflf,  it  was  confessed.  Having 
gone  to  trial  without  objection  in  that  respect  it  operated  as 
a  waiver  of  the  replication. 

For  the  error  specified  the  judgment  of  the  County  Court 
will  be  reversed  and  the  cause  remanded. 


J.  C.  Smith  et  al.  t.  Herman  W.  Snow. 

1.  Verdicts— iVbf  Supported  by  the  Etndence.^The  court  holds  that 
the  burdea  was  upon  the  plaintiffs  in  this  case  to  show  the  fair,  reason- 
able and  customary  price  or  value  of  the  printing  for  which  they  sought 
to  recover,  in  the  place  where  it  was  performed;  that  the  statement  by 
one  of  the  plaintiffs  that  **  we  charge  ten  cents  a  line;  and  in  this  place, 
the  common  price  is  ten  cents  a  line  "  was  not  sufficient,  and  that  the 
verdict  is  not  supported  by  the  evidence. 

Assumpsit,  for  printing.  Appeal  from  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  Thomas  F.  Tipton,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion  filed 
September  20,  1897. 
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W.  R.  HuNTKs,  attorney  for  appellant. 
Paddock  &  Cooper,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  op  the  Court. 

Appellant  being  a  member  of  the  House  of  Bepresenta- 
tives  of  the  United  States  Congress,  delivered  therein  two 
speeches,  one  on  May  22,  1892,  and  the  other  June  18, 
1892.  Appellees  being  the  publishers  of  a  newspaper  at 
Kankakee,  in  the  district  represented  by  appellant,  com- 
menced the  publication  of  the  speech  of  June  18,  on  August 
22,  continuing  it  in  their  weekly  publication  of  August  29, 
September  2,  9, 17  and  23,  and  also  published  it  in  their 
daily  issue,  claiming  these  publications  were  made  by 
request  of  appellant.  A  dispute  arose  between  the  parties 
concerning  which  of  the  speeches  appellant  had  in  fact 
requested  the  publication  of;  appellant  contending  it  was 
the  one  of  May  22,  a  short  speech,  the  appellees,  on  the  con- 
trary, insisting  it  was  that  of  June  18,  a  long  speech.  At  the 
trial  the  jury  returned  a  verdict  for$258.60  against  appellant, 
and  the  court  after  overruling  his  motion  for  new  trial  gave 
judgment  against  appellant  for  that  sum,  from  which  he 
prosecutes  his  appeal  to  this  court,  assigning  for  error  that 
there  is  no  evidence  to  support  the  verdict,  and  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

In  view  of  the  errors  assigned,  we  have  carefully  exam- 
ined the  evidence  in  order  to  determine  their  materiality. 

The  burden  of  proof  rested  upon  the  appellees  to  estab- 
lish, by  a  preponderance  of  the  evidence,  every  essential  and 
material  fact  necessary  to  support  the  verdict  as  returned, 
in  all  its  elements,  including  the  amount  of  damages.  This 
would  require  the  appellees,  by  the  same  degree  of  proof, 
to  show  the  fair,  reasonable  and  customary  price  or  value 
of  the  printing,  for  which  they  seek  to  recover,  in  the  place 
where  the  work  was  performed.  No  evidence  of  such  value 
appears  in  the  record.  The  plaintiff,  Collins,  while  a  wit- 
ness in  the  case,  was  asked  by  his  counsel,  a  proper  question 
to  elicit  such  evidence,  but  for  some  reason,  not  disclosed 


Second  District — May  Term,  1897.        647 

C.  &  A.  R.  Co.  T.  Stewart. 

by  the  record,  no  direct  answer  was  given  to  the  question, 
the  witness  simply  stating,  "  we  charge  ten  cents  a  line,  and 
in  this  place  the  common  price  is  ten  cents  a  line."  This 
we  think  falls  far  short  of  proving  the  fair,  reasonable  and 
customary  price,  or  value  of  the  work  in  the  place  where  it 
was  performed,  and  we  are  therefore  of  the  opinion  the 
verdict  is  not  supported  by  the  evidence,  and  the  court 
erred  in  overruling  the  motion  for  a  new  trial. 

For  the  error  indicated  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  cause  remanded. 


Chicago  &  Alton  B.  Co.  v.  James  Stewart. 

1.  Ordinabt  Care — Looking  and  Listening  at  a  KaUroad  Crossing. 
— In  a  suit  against  a  railroad  company  for  injuries  received  at  a  rail* 
road  crossing,  the  court  finds  that  the  plaintiff  neither  looked,  listened 
nor  thought  of  the  train,  and  that  he  was  therefore  not  in  the  exercise 
of  ordinary  care. 

2.  Sake — Defined, — Ordinary  care  is  that  degree  of  care  which  a 
reasonably  prudent  and  cautious  person  would  take  to  avoid  injury 
under  like  circumstances. 

■ 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Circuit 
Court  of  Ghrundy  County;  the  Hon.  Charles  Blanchard,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1807.  Reversed,  with 
finding  of  facts.    Opinion  filed  September  20, 1807. 

George  S.  House,  attorney  for  appellant. 

S.  C.  Stough  and  John  Stansbuby,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 

Appellee  brought  suit  against  the  appellant  to  recover 
damages  for  personal  injuries  sustained  by  him,  in  conse- 
quence, as  he  alleges,  of  the  negligence  of  appellant  in 
approaching  and  passing  over  the  crossing  of  a  street,  or 
public  highway,  in  the  village  of  Coal  City,  town  of  Brace- 
wood,  Grundy  county,  July  8,  1896.    It  appears  from  the 
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evidence,  on  that  day  appellee  was  driving  a  team  of  mules, 
with  wagon  and  empty  hay  rack,  west  on  the  street  in 
question,  which  was  to  some  extent  piked.  At  the  crossing 
of  the  railroad  and  highway,  the  former  is  slightly  graded. 
While  driving  in  the  direction  of  the  railroad,  -appellee  sat 
on  the  wagon  with  his  side  toward  the  railroad,  his  back 
turned  in  the  direction  from  which  the  train  struck  him;  the 
mules  were  trotting  until  the  railroad  grade  was  reached, 
where  they  slackened  to  a  walk  as  they  passed  upon  the  trackl 
Appellee  did  not  see  or  hear  the  approach  of  the  train;  the 
engine  struck  the  front  wheels  of  the  wagon,  threw  appel- 
lee into  the  air  and  upon  the  ground,  broke  his  collar  bone 
and  two  ribs,  and  otherwise  injured  him,  as  was  claimed, 
permanently. 

At  the  close  of  all  the  evidence,  appellant  requested  the 
court  to  instruct  the  jury  to  find  a  verdict  for  the  defendant, 
which  instruction  the  court  refused  to  give.  The  verdict  oif 
the  jury  was  returned  against  appellant  in  the  sum  of  $5,300. 
The  court  overruled  appellant's  motion  for  a  new  trial,  and 
gave  judgment  against  it  on  the  verdict,  from  which  this 
appeal  is  prosecuted.  Among  the  errors  assigned  are,  the 
refusal  of  the  court  to  give  the  above  mentioned  instruction, 
and  that  the  verdict  is  against  the  evidence. 

After  a  consideration  of  all  the  evidence,  we  are  compelled 
to  the  conclusion  the  verdict  is  not  supported  by  it.  The 
burden  of  proof  was  upon  the  appellee  to  show  that  at  the 
time  he  received  the  injuries  for  which  he  seeks  to  recover 
damages,  he  was  himself  in  the  exercise  of  ordinary  care  to 
avoid  injury.  We  not  only  think  he  has  failed  to  do  this 
affirmatively,  but  on  the  contrary  we  think  the  testimony 
of  his  own  witnesses  establishes  the  fact  he  did  not  approach 
the  railroad  crossing,  where  he  was  hurt,  with  ordinary  care, 
and  that  it  was  in  consequence  of  such  want  of  ordinary 
care  his  injuries  were  incurred.  The  place  where  the  acci- 
dent occurred  was  open  to  view  and  well  known  to  appellee. 
Others  who  were  on  the  same  highway,  and  near  to 
him  just  before  and  at  the  time  he  was  struck  by  the 
engine,  heard  and  saw  the  train.    Appellee,  of  all  the  sev- 
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eral  persons  in  the  neighborhood,  was  the  only  one,  it 
appears,  who  did  not  see  or  hear  the  train.  This  fact,  to  us, 
proves  he  neither  looked  nor  listened  for  the  train,  but  doubt- 
less in  a  state  of  thoughtlessness  drove  upon  the  crossing  in 
a  time  of  danger  and  was  hurt. 

Appellee  himself  and  others  of  his  own  witnesses  testi- 
fied that  he  approached  the  crossing  sidewise,  his  back 
toward  the  approaxshing  train;  and  he  says  himself  the 
mules  were  trotting,  a  movement  with  an  empty  wagon,  on 
a  piked  street,  that  would  be  likely  to  produce  a  jar  and 
rattling  in  the  ears  of  appellee  on  the  wagon,  sufficient  to 
obscure  his  hearing  the  approach  of  the  train.  These  cir- 
cumstances, with  others  that  might  be  mentioned,  leave  no 
reasonable  doubt,  in  our  minds,  that  q^ppellee  neither  looked, 
listened,  nor  thought  of  the  train,  lie  was,  therefore,  not 
in  the  exercise  of  ordinary  care-that  care  which  a  reason- 
ably  prudent  and  cautious  person  would  take  to  avoid  the 
injury  under  like  circumstances.  Chicago  City  Ky.  Co.  v. 
Dinsmore,  162  111.  658. 

It  may  be  doubtful,  under  the  evidence,  whether  appellant 
rung  a  bell,  or  sounded  a  whistle;  and  it  may  also  be  true 
it  was  running  at  a  greater  rate  of  speed  than  allowed  by  the 
village  ordinance,  if  in  fact  the  accident  happened  in  the 
corporate  limits  of  the  village;  still  these  facts  in  nowise 
constituted  the  efficient  cause  of  the  injury,  which,  as  we 
have  seen,  was  the  want  of  ordinary  care  on  the  part  of 
appellee  himself. 

The  Circuit  Court  therefore  erred  in  refusing  to  instruct 
the  jury  tafind  a  verdict  for  the  defendant,  and  the  verdict 
was  against  the  evidence;  and  for  these  errors  the  judgment 
of  the  Circuit  Court  will  be  reversed,  and  the  clerk  of  this 
court  directed  to  recite  in  the  final  order  of  this  court  the 
finding  of  facts  hereto  appended.     Judgment  reversed. 

And  the  court  finds  that  at  the  time  the  appellee  sustained 
the  injuries  complained  of  in  his  declaration,  he  was  not  in 
the  exercise  of  ordinary  care  for  his  own  safety. 
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Byron  D.  Snell  t.  E.  Tosetti  Brewing  Co. 

1.  Practice— PZecM  Denyiny  the  Delivery  of  a  Written  Instrument 
Should  be  Verified, —^Aa  the  delivery  of  an  instrument  is  an  essential 
part  of  its  execution,  and  as  without  plea  verified  by  affidavit  evidence 
can  not  be  introduced  tending  to  disprove  the  execution  of  a  written  in- 
strument, it  is  not  error  to  sustain  a  demurrer  to  pleas  which  deny  the 
delivery  of  such  an  instrument,  or  assert  that  the  delivery  was  wrong- 
ful, but  which  are  not  verified  by  affidavit 

2.  Written  Instruments— Can  Not  be  Varied  by  Parol  Evidence  at 
Law — When  Equity  May  Interfere. — If  by  reason  of  fraud,  accident  or 
mistake  any  of  the  material  t^ms  of  a  contract  be  omitted  from  a  writ- 
ten instrument,  equity  may  reform  it,  but  the  relief  can  be  had  in  that 
forum  alone,  and  a  plea  alleging  that  a  written  contract  does  not  con- 
tain all  the  terms  of  the  agreement  actually  made  between  che  parties, 
does  not  set  up  a  good  defense  at  law  to  a  suit  on  such  contract. 

Debt,  on  a  penal  bond.  Appeal  from  the  Circuit  Court  of  La  Salle 
County;  the  Hon.  Dorrancb  Dibell,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Affirmed.  Opinion  filed  September  20, 
1897. 

II.  M.  Kelly,  attorney  for  appellant. 
William  D.  Fullerton,  attorney  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  on  a  penal  bond  for  $1,000 
executed  by  appellant  as  surety  for  one  Eugene  Norraandin, 
conditioned  that  the  latter  would  pay  for  all  beer  he  might 
purchase  from  appellee  at  $4.75  per  barrel,  and  would  return 
empty  package's,  and  use  with  proper  care  a  certain  horse 
and  wagon.  The  breaches  assigned  were,  that  said  Xor- 
mandin  did  not  pay  for  all  beer  purchased  by  him  of  api>el- 
lee  at  said  rate,  and  did  not  return  all  empty  packages  deliv- 
ered to  him  by  appellee.  To  the  declaration  the  defendant 
pleaded  7ion  est  factum^  unverified  by  affidavit,  not  damaged, 
set-oflF,  payment,  and  numerous  special  pleas.  Demurrer 
was  sustained  to  all  pleas  except  the  first,  second  and  third 
original  pleas  and  the  fifth  additional  plea,  being  the  pleas 
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specifically  named  above,  and  upon  these  issues  were  formed 
and  tried  by  jury,  resulting  in  a  verdict  against  appellant 
for  $250  damages,  of  which  the  court  required  a  remittitur 
of  $8.67,  and  after  overruling  appellant's  motion  for  a  new 
trial  gave  judgment  accordingly,  from  which  he  appeals  to 
this  court,  assigning  various  errors  u^n  the  record.  Much 
of  the  complaint  of  appellant's  counsel  relates  to  the  ruling 
of  the  court  by  which  the  demurrer  to  the  numerous  special 
pleas  was  sustained. 

The  first,  fourth,  sixth  and  seventh  additional  special 
pleas  relate  to  the  delivery  of  the  bond,  and  seek  to  deny 
that  it  was  delivered,  or,  which  is  equivalent,  to  set  up  that  it 
was  wrongfully  delivered  by  Normandin.  None  of  these 
pleas  being  verified  by  aflBdavit,  no  evidence  could  have 
been  introduced  under  them;  therefore  the  sustaining  of  the 
demurrer  by  the  court  did  the  defendant  no  harm.  The 
delivery  of  the  instrument  was  an  essential  part  of  its  exe- 
cution, anii  without  plea  verified  by  aflBdavit  evidence  can 
not  be  introduced  tending  to  disprove  its  execution.  Hunt 
V.  Weir,  29  111.  83;  Bailey  v.  Valley  Nat.  Bank,  127  111.  340. 

The  second  ani  third  additional  special  pleas  attempted 
to  defend  against  the  written  contract,  upon  the  averment 
that  it  does  not  contain  all  the  terms  of  the  contract  actu- 
ally made  between  the  parties.  This  we  think  has  never 
been  held  a  good  defense  at  law  against  the  written  con- 
tract. If  by  reason  of  fraud,  accident  or  mistake  any  of 
the  material  terms  of  the  contract  were  omitted  from  the 
written  instrument,  equity  would  reform  it,  but  the  remedy 
must  be  sought  in  that  forum. 

Much  of  the  evidence  offered  by  appellant  on  the  trial 
and  which  was  excluded  by  the  court,  and  of  which  com- 
plaint is  made,  was  properly  denied  to  the  jury  for  the  same 
reasons*  given  for  sustaining  the  court's  action  with  refer- 
ence to  the  special  pleas. 

Had  appellant  asked  the  trial  court  for  leave  to  file  an 
aflBdavit,  verifying  his  pleas,  during  the  trial,  after  these 
adverse  rulings  were  made,  no  doubt  is  entertained  it  would 
have  been  granted,  and  the  benefit  of  such  defense  obtained. 
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Not  having  done  so,  we  find  no  error  in  the  rulings  of  the 
court  upon  the  pleas,  or  the  admissibility  of  the  evidence. 

Complaint  is  made  of  the  instructions  given  and  refused 
and  of  excessive  damages,  but  on  examination  we  find  no 
reversible  error  in  those  respects. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

DiBKLL,  J.,  took  no  part. 


David  Lapsley  v.  R.  L.  Holridge. 

1.  Brokers— H'Tien  Entitled  to  Commissions. — A  real  estate  broker  is 
entitled  to  his  commissions  when  he  has  furnished  a  purchaser  with 
whom  the  principal  enters  into  a  valid  contract,  even  though  it  be  upon 
modified  terms  agreed  upon  between  the  principal  and  the  vendee. 

Assampsit,  for  commissions.  Appeal  from  the  Circuit  Ck>urt  of  Kan- 
kakee County^,  the  Hon.  Charles  R.  Starr,  Judge,  presiding.  Heard 
in  this  court  at  the  May  term,  1897.  Reversed  and  remanded.  Opinion 
filed  September  20,  1897. 

• 

E.  P.  Harney  and  H.  L.  Richardson,  attorneys  for 
appellant. 

Paddock  &  Cooper,  attorneys  for  appellee. 

Mr.  Justice  Wright  delivered  the  opinion  op  the  Court. 

Appellee,  being  the  owner  of  a  large  tract  of  land,  agreed 
with  the  appellant  that  he  would  pay  him  $1,000  if  he  would 
procure  a  buyer  at  $2fi  per  acre;  this,  the  appellee  admits, 
was  the  original  contract,  and  if  another  existed,  the  burden 
was  on  him  to  prove  it.  Appellant  entered  into  negotia- 
tions with  one  Eogers,  took  him  to  look  at  the  land,  after 
which  Rogers  offered  to  give  $26  per  acre  for  it,  providing 
he  could  trade  some  Nebraska  land,  and  pay  the  differehce 
in  money;  this  proposition  was  communicated  to  appellee, 
who  was  thereby  induced  to  go  and  see  the  ^Nebraska  land. 
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Upon  his  return,  he  told  appellant  if  he  made  the  trade  by 
taking  $26  for  his,  and  allowing  $7  for  the  Nebraska  land, 
he  would  not  pay  appellant  but  $500,  to  which  appellant 
responded :  •'  If  the  trade  goes,  I  will  expect  my  $1,000 
as  you  agreed."  Appellee  replied  he  would  rather  not  make 
the  trade,  appellant  still  persisting  for  the  $1,000.  The  par- 
ties then  separated.  Appellee  soon  after  sold  to  Eogers  his 
land,  consisting  of  over  1,139  acres,  for  $29  per  acre,  taking 
in  exchange,  as  part  payment,  over  960  acres  of  Nebraska 
lands  at  $10  per  acre.  This  contract  was  consummated 
between  appellee  and  Rogers  without  the  intervention  of 
appellant.  Appellee  afterward  offered  appellant  $500  in 
full  payment,  which  was  refused.  Later,  on  the  assurance 
of  appellee  it  would  not  bar  the  recovery  of  the  balance, 
appellant  accepted  it  in  part  payment.  On  the  trial  of  the 
cause  the  foregoing  facts  appeared  in  substance,  whereupon 
the  jury  gave  their  verdict  for  $1  in  favor  of  appellant,  and 
the  court,  having  overruled  his  motion  for  a  new  trial,  he 
prosecutes  his  appeal  to  this  court,  and  assigns,  among 
other  things,  for  error,  the  verdict  is  manifestly  against  the 
evidence,  and  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

Complaint  is  made,  by  counsel  for  appellant,  of  some  of 
the  instructions  by  the  court  to  the  jury,  but  inasmuch  as 
the  record  discloses  no  exceptions  in  that  respect,  we  can  not 
consider  the  questions  so  made. 

In  Wilson  v.  Mason,  158  111.  304,  it  was  said :  "  If  the 
principal  accept  the  purchaser  thus  presented,  either  upon 
the  terms  previously  proposed,  or  upon  modified  terms  then 
agreed  upon,  and  a  verbal  contract  is  entered  into  between 
them,  the  commission  is  earned." 

In  IJaf  ner  v.  Herron,  165  111.  242,  citing  numerous  author- 
ities, it  was  said  :  ^^  It  is  sufficient  if  the  sale  is  effected 
through  the  efforts  of  the  broker,  or  through  information 
derived  from  him.  It  is  also  true  that  where  the  seller  con- 
summates a  sale  of  property  upon  different  terms  than  those 
proposed  to  his  agent,  the  latter  will  not  be  thereby  deprived 
of  his  right  to  bis  commission/' 
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In  Schuster  v.  Martin,  45  111.  App.  481,  it  was  said :  "  If, 
while  negotiations  entered  into  by  a  broker  are  pending,  the 
owner  attempts  to  discharge  the  broker,  and  then  himself 
completes  the  negotiations,  and  disposes  of  his  property  on 
substantially  the  terms  submitted  to  the  broker,  the  broker 
can  not  thus  be  deprived  of  his  commission."  See  also 
McConaughy  y.  Mahannah,  28  111.  App.  169. 

We  can  perceive  no  substantial  difference  between  the  case 
presented  to  us,  and  those  from  which  we  have  quoted,  and 
therefore,  under  the  facts  proved,  are  of  the  opinion  the  appel- 
lant was  entitled  to  his  commission  in  accordance  with  the 
contract.  Consequently  the  verdict  was  against  the  evi-* 
dence,  and  the  court  should  have  awarded  a  new  trial.  The 
judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 


Singer  Hannfactarlng  Company  v.  Elonor  Foster. 

1.  Verdictts—  upon  Conflicting  Evide7ice,—The  testimony  of  the  wit- 
nesses in  this  case  was  conflicting  and  contradictory,  and  this  court 
does  not  feel  warranted  in  saying  that  the  jury  and  the  trial  judge  have 
made  any  mistake  in  their  verdict  and  judgment 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Kankakee  Coimty;  the  Hon.  Thos.  F.  Tifton,  Judge,  pre- 
siding. Heard  in  this  court  at  the  May  term,  1897.  Affirmed.  Opinion 
filed  September  20,  1897. 

W.  H.  Savabt,  attorney  for  appellant. 
H.  L.  RicHABDsoN,  attorney  for  appellee. 

Me.  Justiob  Weight  delivered  the  opikioiv  of  the  CotrBT. 

Appellee  brought  suit  before  a  justice  of  the  peace  against 
the  appellant,  and  recovered  judgment  for  $110  from  which 
it  appealed  to  the  Circuit  Court,  where  the  case  was  tried 
by  jury,  resulting  in  a  verdict  and  judgment  against  the 
appellant  for  $1 15,  from  which  it  prosecutes  this  appeal  to 
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this  court.  The  claim  of  appellee  is  based  upon  her  alleged 
services  to  the  appellant,  at  its  request,  as  clerk  in  its  office, 
for  twenty-three  weeks  at  $5  per  week,  the  appellant  insist- 
ing the  work,  as  much  as  was  in  fact  done,  was  performed 
by  the  appellee  for  her  husband,  who  was  at  the  time 
employed  by  appellant. 

No  question  is  made  here  of  the  rulings  of  the  trial  court, 
either  upon  the  evidence  or  the  instructions  to  the  jury,  the 
only  complaint  being  that  the  verdict  of  the  jury  is  against 
the  weight  of  the  evidence.  To  determine  this  we  have 
carefully  examined  the  evidence  contained  in  the  abstract, 
and  considered  the  briefs  and  arguments  of  counsel.  The 
testimony  of  the  witnesses  before  the  jury  was  conflicting 
and  contradictory;  so  much  so  that  it  would  require  the 
credibility  of  the  opposing  witnesses  to  be  tested,  before 
we  could  well  determine  on  which  side  the  weight  of  the 
evidence  rests.  The  opportunities  and  advantages  of  the 
jury,  and  trial  court,  they  seeing  and  observing  the  witnesses, 
to  properly  judge  of  their  credibility,  were  so  far  superior 
to  our  own,. that  we  do  not  feel  warranted  in  saving  they 
have  made  any  mistake  in  that  respect,  and  the  judgment 
of  the  Circuit  Court  will  therefore  be  affirmed. 


J.  I.  Case  Plow  Works  v.  Isaac  G.  Edwards,  Assignee. 

1.  VoLUNTABT  AeaQnmKsm — Liability  of  the  A88ignee,—lt  an 
assignee  has  acted  with  good  faith,  exercised  fair  discretion,  and  dealt 
in  the  same  manner  he  would  ordinarily  do  in  regard  to  his  own  prop- 
erty, and  has  managed  the  trust  property  with  reasonable  diligence,  he 
ought  not  to  be  subject  to  losses  occurring  in  the  management  of  the 
property,  or  be  made  responsible  for  a  mistake  in  judgment 

2.  Sahs— ^n  Assignee  Held  Not  Liable  for  Losses.— The  court  is  of 
the  opinion  that  the  evidence  in  this  case  furnishes  no  basis  for  impeach- 
ing the  acts  of  the  assignee  for  fraud  or  bad  faith,  and  finds  that  he  has 
exercised  fair  discretion,  and  has  acted  in  the  same  way  that  an  ordinary 
peison  would  do  in  regard  to  his  own  property;  that  in  all  things  in  rela- 
tion to  the  trust  property  he  has  used  reasonable  diligence,  and  that  he 
ought  not  to  be  held  responsible  for  losses  occurring  in  the  management 
of  such  property. 
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8.  Same — Assignees  Should  Defend  Against  Suits, — It  is  tiie  duly  of 
an  assignee  to  defend  the  property  of  the  estate  in  case  any  suit  is 
brought  respecting  it,  whether  such  property  be  real  or  personal,  and  to 
give  notice  of  such  suit  to  his  cestui  que  trust,  if  it  may  be  useful  and 
practicable. 

4.  Same — When  Assignee  Should  he  Charged  tpith  Interest. — If  an 
assignee  makes  interest  on  the  funds  in  his  hands,  he  should  be  charge- 
able with  the  payment  of  interest,  but  the  evidence  should  affirmatively 
show  the  amount  with  which  he  is  to  be  charged,  or  the  time  for  which 
he  is  liable  ought  to  appear,  to  furnish  a  proper  basis  for  computation. 

5.  Same— ^7t  Assignee  Held  Not  Personally  Liable  for  the  Costs  of 
a  Suit,— 'The  order  against  appellee  for  costs  is  uncertain,  and  should  be 
modified  so  as  to  direct  the  costs  to  be  paid  from  funds  in  his  hands  as 
assignee,  as  no  reason  is  perceived*  why  he  should  be  adjudged  to  pay  the 
costs  personally. 

Assignment  Proceedings.— Appeal  from  the  County  Court  of  Peoria 
County;  the  Hon.  (']k)LOSTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this 
court  at  the  May  term,  1897.  Affirmed  in  part,  reveraed  in  part,  and 
remanded  with  directions.    Opinion  filed  September  20,  1897. 

Jack  &  Tichknor,  attorneys  for  appellant. 

Ueobge  B.  Foster,  attornej  for  appellee;  David  E. 
Powell,  of  counsel. 

Mk.  Justice  WEionT  delivered  the  opinion  of  the  Court. 

Kirkwood,  Miller  &  Co.,  engao^ed  in  a  general  imple- 
ment and  farm  machinery  business  at  Peoria,  being  in  fail- 
ing circumstances,  on  the  31st  day  of  December,  1892,  made 
an  assignment  to  the  appellee  under  the  provisions  of  the 
act  concerning  voluntary  assignments  for  the  benefit  of  cred- 
itors. The  business  of  the  insolvents  included  a  branch 
esta.blishment  at  Cedar  Rapids,  Iowa,  also  embraced  in  the 
assignment.  The  business  of  this  firm  had  been  extensive, 
attended  with  much  detail,  and  the  property  comprised 
numerous  and  distinct  varieties  of  implements  and  articles 
of  trade,  in  the  aggregate  amounting  to  many  thousands  of 
dollars,  and  out  of  which  grew  several  complications  and 
consequent  litigation,  by  reason  of  the  claims  of  other  par- 
ties to  a  part  of  the  property  supposed  to  belong  to  the 
insolvents.    Appellee  accepted  the  assignment,  and  entered 
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upon  the  execution  of  the  trust  imposed  upon  him,  as  pro- 
vided by  law,  and  in  pursuance  thereof  filed  with  the  clerk 
of  the  County  Court,  as  he  then  understood  it,  a  true  and 
full  inventory  and  valuation  of  said  estate  under  oath,  so 
far  as  the  same  had  come  to  his  knowledge.  In  consequence 
of  the  variety  of  the  property  and  magnitude  of  the  business 
.  involved,  from  necessity  and  in  conformity  to  the  common 
usages  the  assignee  employed  several  persons,  including  one 
or  more  of  the  old  employes  of  the  insolvents,  to  assist  him 
in  obtaining  the  necessary  information  to  prepare  and  file 
the  inventory  required  of  him  as  such  assignee.  These 
persons  so  employed  made  the  invoices  and  valuations  of 
the  property  supposed  to  be  on  hand' from  which  the  final 
inventory  was  made  and  filed.  Several  suits  at  law  were 
commenced  in  Iowa,  where  a  part  of  the  property  was 
located,  involving  the  right  of  the  assignee  to  the  same. 
Appellee,  with  the  advice  and  consent  of  a  number  c^  the 
creditors  of  the  assignors,  employed  attorneys  in  that  State 
to  protect  the  interests  of  the  estate  in  the  property  in  liti- 
gation. It  was  required  also  that  the  assignee  as  soon  as 
practicable  convert  the  assets  of  the  insolvents  into  money, 
that  it  might  be  distributed  to  the  creditors,  and  for  that, 
as  well  as  other  necessary  purposes,  as  the  care  and  man- 
agement of  the  property,  he  retained  in  his  service  several 
of  the  clerks  and  salesmen,  who  previous  to  the  assignment 
had  been  in  the  employment  of  the  assignors.  The  care, 
management  and  disposition  of  property  of  this  nature, 
located  as  it  was,  would  naturally  be  attended  with  expense. 
From  necessity  and  common  usage,  the  assignee  must  act 
by  other  hands  than  his  own.  The  same  duties  devolved 
upon  the  assignee  with  respect  to  the  estate,  as  would  be 
required  of  any  other  trustee.  The  same  elementary  rules 
of  equity  applicable  to  other  trustees,  would  also  govern  the 
conduct  of  the  assignee,  and  it  therefore  is  pertinent  to 
inquire  concerning  them,  and  apply  them  justly  to  the  facts 
presented. 

By  reference  to  Story's  Eq.  Jur.,  Vol.  2,  Sec.  1269,  it  is 
said:    ^'In  respect  to  the  preservation  and  care  of  trust 
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property,  it  has  been  said  that  a  trastee  is  to  keep  it,  as  he 
keeps  his  own.  *  *  *  The  role,  in  all  cases  of  this  sort, 
is,  that  when  a  trastee  acts  by  other  hands^  either  from 
necessity  or  conformably  to  the  common  osage  of  mankind, 
he  is  not  to  be  made  answerable  for  losses."  Sec.  1271 : 
*'  It  has  been  remarked  by  Lord  Hardwicke,  that  these  rules 
should  not  be  laid  down  with  strictness  to  strike  terror  into 
mankind  acting  for  the  benefit  of  others^  and  not  for  their 
own;  and  that,  as  a  trust  is  an  office  necessary  in  the  con- 
cerns between  man  and  man,  and  which,  if  faithfully  dis- 
charged, is  attended  with  no  small  degree  of  trouble  and 
anxiety,  it  is  an  act  of  great  kindness  in  any  one  to  accept  it. 
To  add  hazard  or  risk  to  that  trouble,  and  to  subject  a  trus- 
tee to  loss,  which  he  could  not  foresee,  and  consequently  not 
prevent,  would  be  a  manifest  hardship,  and  would  be  deter- 
ring every  one  from  accepting  so  necessary  an  office."  Sec 
1272 :  ''  But  it  would  be  difficult  to  affirm  that  the  rules 
of  the  courts  of  equity  have  always  proceeded  upon  so  broad 
and  liberal  a  basis.  The  trae  result  of  the  considerations 
here  suggested  would  seem  to  be  that  where  a  trustee  has 
acted  with  good  faith,  in  the  exercise  of  fair  discretion,  and 
in  the  same  manner  as  he  would  ordinarily  do  in  regard  to 
his  own  property,  he  ought  not  to  be  held  responsible  for 
losses  occurring  in  the  management  of  the  trust  property." 
Sec.  1275 :  "  In  relation  to  trust  property,  it  is  the  duty  of  the 
trustee,  whether  it  be  real  estate,  or  personal  estate,  to  defend 
the  title  at  law  in  case  of  any  suit  being  brought  respecting 
it;  to  give  notice,  if  it  may  6e  useful  and  practicable,  of  said 
suit,  to  his  cestui  qtie  trust:  *  ♦  »  Finally,  he  is  to  act 
in  relation  to  the  trust  property,  with  reasonable  diligence." 
Sec.  1277 :  "  In  regard  to  interest  upon  trust  funds,  the 
general  rule  is  that  if  he  has  made  interest  upon  those  funds, 
or  ought  to  have  invested  them  so  as  to  yield  interest,  he 
shall  in  each  case  be  chargeable  with  the  payment  of 
interest." 

From  what  we  have  quoted  from  the  learned  commen- 
tator, it  may  be  deduced  that  the  correct  rule  is  that  if  the 
assignee  has  acted  with  good  faith,  in  the  exercise  of  fair 
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discretion,  and  in  the  same  manner  as  he  would  ordinarily 
do  in  regard  to  his  own  property,  and  has  acted  with  relation 
to  the  trust  property  with  reasonable  diligence,  he  ought  not 
to  be  subject  to  losses  occurring  in  the  management  of  the 
property,  or  be  made  responsible  for  a  mistake  in  judgment. 
Applying  these  plain  and  just  rules  to  the  case  presented 
will,  it  is  believed,  result  in  a  proper  conclusion. 

Appellee  filed  his  report  in  the  County  Court,  to  which 
appellant  and  other  creditors  of  the  insolvents  objected. 
On  the  hearing  the  court  sustained  the  same  to  the  extent  of 
adding  $9,849.70  to  the  balance  reported  by  the  assignee, 
and  otherwise  the  objections  were  overruled.  Appellant 
prayed  and  perfected  this  appeal  and  assigns  for  error  the 
overruling  of  a  part  of  its  objections,  and  appellee  has  as- 
signed cross-errors  calling  in  question  the  action  of  the  court 
whereby  the  items  composing  the  $9,349.70  were  added  to 
such  balance.  As  to  the  objections  that  were  by  the  court 
overruled,  we  do  not  think  an  extended  discussion  would 
subserve  any  good  purpose.  We  have  carefully  examined 
the  evidence  and  feel  warranted  in  the  conclusion  the  court 
decided  correctly  as  to  all  those  matters.  In  support  of  its 
objections  appellant  charges  appellee  with  carelessness,  bad 
faith  and  fraud  in  the  management  and  disposition  of  the 
property  and  funds  confided  to  him,'  especially  in  the  em- 
ployment and  payment  for  the  services  of  Mills  &  Keeler, 
attorneys  in  the  Iowa  litigation,  and  the  retention  in  his 
service  and  payment  therefor  of  Stewart  and  Henning  and 
other  old  employes  of  the  insolvents;  and  also  in  the  sales 
and  disposition  of  certain  of  the  assets  of  the  estate.  After 
.a  full  and  careful  examination  of  the  evidence  contained  in 
the  very  voluminous  abstract,  and  a  faithful  consideration 
of  the  extended  briefs  and  arguments  of  the  counsel  of  the 
parties,  we  find  no  basis  for  impeaching  the  acts  of  the 
assignee  for  fraud  or  bad  faith;  and  we  also  find  in  those 
respects  of  which  complaint  is  made,  he  has  exercised 
fair  discretion,  and  has  acted  in  the  same  way  an  ordinary 
person  would  do  in  regard  to  his  own  property,  and  that 
in  all  things  in  relation  to  the  trust  property,  he  has  acted 
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with  reasonable  diligence,  and  therefore  he  ought  not  to  be 
held  responsible  for  losses  occurring  in  such  management. 
It  has  already  been  seen  that  it  was  the  duty  of  the  assignee, 
whether  it  be  real  estate  or  personal  estate,  to  defend  the 
title  at  law  in  case  any  suit  be  brought  respecting  it,  and  to 
give  notice,  if  it  may  be  useful  and  practicable,  of  such  suit 
to  his  cestui  que  trust 

It  may  be  admitted  the  assignee  in  his  management  of 
the  property  has  done  and  left  undone  things  that-  from 
a  retrospective  standpoint,  ought  to  have  been  omitted,  or 
performed  diflferently,  still,  the  just  way  is  to  view  his  acts 
prospectively;  for  in  that  manner  only  can  it  be  properly 
determined  what  a  reasonable  person  would  do  under  given 
circumstances.  Applying  this  test,  no  difficulty  should  be 
experienced  in  sustaining  the  acts  of  the  assignee  on  honest 
grounds. 

The  court  sustained  objections  to  items  of  $870  and 
$243.15,  being  parts  of  the  salaries  of  Stewart  and  Henning, 
respectively,  they  being  two  of  the  employes  of  the  insolv- 
ents retained  in  the  service  of  the  assignee,  and  to  $490.54, 
part  of  the  attorney  fees  paid  to  Mills  &  Eeeler.  We  think 
these  items  were  proper  credits  in  the  account  of  the  assignee, 
and  it  was  error  to  reject  them. 

It  has  been  seen  that  much  of  the  work  necessary  to  be 
performed  by  the  assignee  was  proper  to  be  done  by  the 
hands  of  others.  In  the  exercise  of  fair  discretion,  the  appel- 
lee employed  other  persons  to  make  the  inventory  filed  by  him. 
On  the  hearing  A.  H.  Harris,  the  secretary  of  the  appellant, 
was  permitted  to  testify  as  to  the  manner  in  which  he  had 
compared  "  Exhibits  A  and  B,"  which  were  admitted  in  evi- 
dence, showing  an  apparent  shortage  in  the  account  of 
appellee  of  $5,257.30,  one-half  of  which  the  court  charged 
against  the  assignee.  This  alleged  shortage  was  made  to 
appear  by  a  comparison  of  the  reports  and  inventory,  and 
from  other  information  obtained  by  Harris  in  different  ways, 
and  as  an  instrument  of  evidence  in  the  case  is,  in  our  judg- 
ment, without  value.  It  is  merely  the  opinion  of  Harris 
based  on  his  own  couQlusions  and  hearsay  evidence.    It  is 


Second  District — May  Term,  1897.        661 

Case  Plow  Works  ▼.  Edwards. 

clear  from  the  testimony  that  the  inventory,  made  by  the 
persons  employed  for  that  purpose,  contained  the  descrip- 
tion and  valaation  of  many  articles  not  on  hand  at  the  time 

ft- 

of  the  assignment.  This  discrepancy  arose  in  part,  by 
accepting  marks  and  tags  on  packages  as  evidencing  the 
correct  description  and  number  of  the  articles,  when  in 
fact  the  property,  or  large  portions  of  it,  had  been  disposed 
of  before  the  assignment.  Again,  many  of  the  implements 
were  in  a  condition  known  as  "  knocked  down;"  that  is,  the 
parts  were  separated,  stored  in  different  places  in  the  build- 
ing, and  in  that  way  much  of  the  property  became  dupli- 
cated on  the  inventory.  The  assignee  declared  on  oath  that 
he  had  sold  all  the  goods  that  came  to  his  hands,  and  had 
accounted  for  them  as  either  sold  or  on  hand,  and  we  think, 
in  view  of  all  the  evidence,  his  statement  is  uncontradicted 
by  competent  evidence. 

The  action  of  the  court,  therefore,  by  which  the  assignee 
was  charged  with  $2,628.85,  as  shortage,  was  unwarranted 
and  erroneous. 

We  do  not  find  sufficient  evidence  in  the  record  upon  which 
to  charge  the  assignee  with  the  interest  item  of  $2,434.18. 
If  he  has  made  interest  upon  the  funds  in  his  hands,  he 
should  be  chargeable  for  the  payment  of  interest,  but  the 
evidence  should  affirmatively  show  the  amount  with  which 
he  is  to  be  charged,  or  the  time^  for  which  he  is  liable  ought 
to  appear,  to  furnish  a  proper  basis  for  computation.  If  the 
assignee  made  interest  it  would  be  easy  to  show  the  fact  and 
charge  him  accordingly.  The  order  against  appellee  for 
costs  is  uncertain.  It  should  be  modified  so  as  to  direct  the 
costs  to  be  paid  from  funds  in  his  hands  as  assignee.  Ko 
reason  is  perceived  why  he  should  be  adjudged  to  pay 
the  costs  personally. 

For  the  errors  indicated  the  order  of  the  County  Court 
will  be  reversed  on  the  cross-errors  as  to  the  specified 
items  and  costs,  at  the  cost  of  the  appellant;  and  in  all 
other  respects  the  order  of  the  County  Court  will  be 
affirmed  and  the  cause  remanded  to  that  court  with  direc- 
tions to  allow  in  the  account  of   the  assignee  credit  for 
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all  salaries  paid  to  Stewart  and  Henning,  and  all  the 
attorney  fees  paid  to  Mills  &  Keeler,  and  to  reject  the 
charge  for  alleged  shortage,  and  to  retry  the  case  on  the 
interest  item. 

Order  affirmed  in  part,   reversed   in   part   and  cause 
remanded  with  directions. 
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Wllllani  6.  Cooke  t.  Emma  L.  Cooke. 

1.  Adultery — Cfharge  of.  Held  Sustained  by  the  EmdeTice.-^lhec^^ 
discusBes  the  evidence  in  this  caae  and  holds  that  on  such  evidence 
delivered  orally  in  the  presence  of  the  trial  judge,  his  decision  as  to 
where  the  truth  lies  can  not  be  questioned,  and  that  the  decree  for 
divorce  on  the  ground  of  adultery  must  be  affirmed. 

Bivoree. — ^Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1888.    Affirmed.    Opinion  filed  February  1, 1894. 

Babnum,  Humphbet  &  BABiTDMy  attomeys  for  appellant. 

« 

F.  M.  WiLLLiMs  and  F.  W.  Blaib,  attorneys  for  appellee. 

Mb.  JusnoB  Gabf  dblivebed  the  opinion  op  the  Coubt. 

The  appellee  filed  this  bill  for  a  divorce  from  the  appel- 
lant charging  him,  inter  alia^  with  adultery.  This  charge  the 
court  found  to  be  true.  The  only  question  presented  by 
the  brief  of  the  appellant  is  whether  that  finding  is  consist- 
ent with  the  evidence. 

That  these  parties  are  still  young — that  for  four  or  five 
years  before  the  trial,  between  them  "  the  rites  mysterious 
of  connubial  love  "  had  been  suspended — that  he  was  much 
in  the  habit  of  spending  his  evenings  in  not  infrequent 

(663) 


664  Appellate  Coxtbts  of  Illinois. 

Vol.  71.]  Jennings  v.  Heinroth. 

drinks,  billiards,  and  attending  the  theatres — is  abundantly 
shown  by  the  record. 

The  charge  of  adultery  rests  mainly — ^indeed  it  may  be 
said  wholly — upon  the  testimony  of  the  appellee,  two 
detectives,  a  girl  who  did  the  housework  for  these  parties, 
and  one  lawyer  not  connected  with  this  case,  who  all  say 
(they  being  specially  engaged  in  watching)  that  on  the  night 
of  January  27,  1892,  the  appellant  went  to  a  house  (we  will 
not  make  this  opinion  a  directory)  a  little  after  eleven 
o'clock,  atid  was  there  seen  with  a  woman  lightly  clad — 
though  the  witnesses  differ  in  describing  the  color  and  name 
of  the  garment — ^seated  on  his  lap. 

The  going  to  the  house  is  not  denied,  but  the  woman,  as 
well  as  the  inferred  character  of  the  house,  is  denied  by  the 
appellant  and  several  witnesses.  And  four  of  these  wit- 
nesses for  the  appellee  and  one  other  for  her,  testify  that 
the  appellant  left  the  house  the  next  morning  between  nine 
and  half  past  nine  o'clock,  while  he  and  his  witnesses  say 
that  he  remained  in  the  house  but  a  few  minutes. 

Other  visits  to  other  houses  were  alleged  and  admitted, 
but  the  duration  of  the  stay  denied.  One  being  accounted 
for  on  the  plea  that  the  appellant  knew  that  he  was  being 
followed  and  wanted  to,  but  did  not,  discover  by  whom — 
and  the  others^  to  places  whose  proprietors  were  feminine,  as 
being  business  calls,  in  his  professional  character  as  a  law- 
yer, made  at  convenient  hours  shortly  before  midnight, 
except  one,  which  was  ended  as  early  as  nine  o'clock. 

On  such  testimony,  delivered  orally  in  the  presence  of 
the  judge  of  the  Circuit  Court,  his  decision  as  to  where  the 
truth  lay  can  not  be  questioned,  and  the  decree  must  be 
affirmed. 


H.  C.  Jennings  v.  William  C.  Heinroth. 
Same  v.  John  A.  Bartine. 

1.  YESim— Petition  for  Change  of.  Should  he  Verified.  —A  petition  for 
a  change  of  venue  which  is  not  verified  by  tlie  affidavit  of  the  petitioner 
may  properly  be  disregarded. 

2.  JvvLOBB-^Questiona  as  to  Competency  of^  Should  be  Raiaed  in  the 


First  District — March  Term,  1897.      665 


Jennings  v.  Hoinroth. 


Trial  Court,— That  the  same  jurors  were  allowed  to  pass  on  both  of  the 
cases  decided  in  this  opinion  is  held  to  be  immaterial,  as  no  objection  to 
such  a  course,  or  to  any  juror  was  made. 

8.  Same — Errors  in  Spelling  the  Names  of.  Immaterial, — The  fact  that 
the  clerk  of  a  court  spelled  the  names  of  jurors  differently  from  the  way 
such  jurors  thought  was  the  proper  mode  does  not  establish  that  the 
persons  actually  signing  the  verdict  were  not  those  who  were  sworn  to, 
and  did  try  the  case. 

Trespass  on  the  Case,  for  a  malicious  prosecution.  Appeal  from  the 
Circuit  Court  of  Cook  County;  the  Hon.  Fbai^cis  Adams,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term.  1897.  Affirmed.  Opinion 
filed  AprU  15,  1897. 

M.  C.  Jennings,  appellant,  jfn'o  se. 

Ko  appearance  for  appellees. 

Mb.  Justice  Waterman  deuyebed  the  opinion  of  the 

COUBT. 

Each  of  these  salts  was  an  action  for  malicioas  proseca* 
tion,  the  ad  darrmum  in  each  being  $10,000. 

It  is  said  that  a  petition  for  a  change  of  venue  was  filed 
in  each,  npon  which  no  order  was  made.' 

As  neither  petition  was  verified,  each  was  properly- 
disregarded. 

A  trial  was  had  in  each,  in  the  absence  of  the  defendant, 
appellant. 

As  nothing  was  presented  to  the  coart  below  showing 
why  a  trial  should  not  be  had,  the  court  properly  proceeded 
in  the  absence  of  appellant. 

Each  cause  was  at  issue,  replications  having  been  filed  to 
the  pleas  of  appellant. 

Each  bill  of  exceptions  shows  that  evidence  was  heard 
at  the  trial,  and  each  contains  an  excuse  by  appellant 
(inability  to  obtain  the  shorthand  notes)  for  not  inserting 
the  same  in  the  bill. 

The  instruction  given  in  each  case  was  in  accordance 
with  the  law. 

That  the  same  jurors  who  had  rendered  a  verdict  in  the 
case  of  Bartine  v.  Jennings  were  sworn  to  and  did  try  and 
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render  a  verdict  in  the  cause  of  Heinroth  v.  Jennings  is 
immateriaL  "No  objection  to  such  trial  or  to  any  juror 
was  made. 

It  does  not  appear,  as  is  urged,  that  the  jurors  sworn 
were  not  those  who'  rendered  the  verdicts.  The  fact  that 
the  clerk  spelled  the  names  of  three  jurors  differently  from 
what  such  jurors  thought  was  the  proper  mode,  does  not 
establish  that  the  persons  actually  signing  the  verdict  were 
not  those  actually  sworn  and  trying. 

As  a  verdict  and  judgment  of  but  $100  was  rendered  in 
each  case,  the  appellant,  defendant  in  ex  parte  trials  of 
malicious  prosecution  csuses,  appears  to  have  had  a  f originate 
escape. 

Each  judgment  of  the  Circuit  Court  is  affirmed. 


E.  A.  Moore  Furniture  Company  v.  George  C.  Prusslng. 

H.  H.  Sherwood  v.  Same. 

William  J.  Moore  v.  Same. 

Ezekiel  P.  Murdock  v.  Same. 

1.  Credttobs'  ^^HUA—Atta/Mng  Fraudtdent  Transfers  of  Personal 
Property. — ^Under  Sec.  49,  Chap.  22,  R.  S.,  which  is  but  affirmative  of 
the  old  law,  the  right  of  a  judgment  creditor  to  file  a  bill  to  subject  to 
sale,  personal  property  which  has  been  transferred  in  fraud  of  the  rights 
of  creditors,  can  hardly  be  questioned. 

2.  SAbOSf— Right  of  Creditor  to  Levy  on  Property  Not  Necessarily  an 
Otrfection  to. — Where  a  creditor  has  fraudulently  conveyed  his  personal 
property  without  consideration,  and  to  defraud  his  creditors,  the  sale  may 
be  impeached  and  relief  granted  by  a  court  of  equity,  as  the  remedy  at 
law  by  a  sale  of  the  property  on  execution  is  inadequate. 

8.  'Pastsebbbii?— Marshaling  Assets,—The  rule  of  equity  as  to  mar- 
shaling assets,  to  pay  partnership  debts  with  partnership  assets,  and  in- 
dividual debts  with  individual  assets,  is  based  on  the  equity  of  a  partner 
that  his  property  shall  not  be  applied  to  the  payment  of  the  debt  of  any* 
body  else,  whether  partner  or  stranger,  and  when  both  partners  axe 
debtors  neither  of  them  has  any  such  equity. 

4.  Sabcb — Jurisdiction  of  Equity  over  SuUs  Against  Representativea 
of  a  Deceased  Partner. — The  jurisdiction  of  courts  of  equity  over  suits 


FiKBT  District — Mabch  Tebh,  1897.      667 

■    ■  I       ■      I    ■  ■!> 

Hoore  Famiture  Ck>.  ▼.  PruBsing. 

against  the  repreflentatiYee  of  deceased  partners  is  not  affected  by  the 
statutory  jurisdiction  of  the  Probate  Court. 

6.  Rbceivbbs — Appointment  ofy  Without  Notice, — Where  the  prop- 
erty sought  to  be  reached  by  a  oreditor*s  bill  was  of  a  kind  easily  put  out 
of  reach,  and  where,  had  an  injunction  been  issued,  it  would  have  been 
very  di£9cult  to  prove  a  breach,  had  one  been  committed,  the  court 
holds  that  the  only  way  to  make  sure  that  the  complainant,  if  entitled 
to  relief,  would  get  it,  was  to  put  the  source  of  relief  into  the  custody  of 
the  law,  and  f^pproves  the  appointment  of  a  receiver,  without  notio^ 
under  the  particular  circumstances. 

Creditor's  Bill. — Order  appointing  a  receiver  without  notice.  Appeal 
from  the  Circuit  Court  of  Cook  County;  the  Hon.  Murray  F.  Tulet, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1897, 
Affirmed.    Opinion  filed  June  14, 1897. 

Pam  &  DoNNBixT  and  Moses,  Rosbnthal  &  Kennedy, 
attorneys  for  appellants. 

SioMiTNn  Zeislkb,  attorney  for  appellee. 

Mb.  Justiob  Gaby  dblivbbbd  the  opinion  of  the  Court. 

This  is  an  appeal  from  an  interlocutory  order,  granted 
without  notioe,  appointing  a  receiver  of  the  assets  of  the 
appellant. 

The  bill  stated  a  case  which — as  to  material  facts  to  be 
considered  on  this  appeal — may  be  condensed  as  follows : 

December  8, 1893,  James  E.  Moore  and  William  J.  Moore 
were  the  sole  partnet^  of  a  furniture  firm,  and  then,  not  in 
the  firm  name,  but  individually,  made  five  promissory  notes, 
each  for  $2,500,  payable  to  their  own  order,  which  they 
indorsed  to  the  appellee. 

On  one,  becoming  due  in  six  months  thereafter,  the  appel- 
lee obtained  judgment  against  them  both,  and  issued  execu- 
tion which  was  returned  no  property.  He  also  sued  on  the 
other  notes,  becoming  due  one  year  after  date,  and  pending 
that  suit  James  E.  Moore  died,  and  the  appellee  obtained 
judgment  against  William  J.  Moore  only,  upon  which  also 
execution  was  returned  no  property.  Upon  these  four  notes 
the  claim  of  the  appellee  has  been  allowed  in  the  Probate 
Court  against  the  estate  of  James  E.  Moore,  but  the  estate 
has  no  assets  with  which  to  pay  any  part  of  the  claim. 
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On  the  same  day  that  the  notes  were  made  the  two  Moores 
began  the  organization  of  the  appellant  corporation,  the 
certificate  for  which  was  issued  by  the  Secretary  of  State, 
December  28, 1893. 

As  between  themselves  and  the  subscribers  for  the  stock 
of  the  corporation,  the  stock  all  belonged  to  the  Moores, 
and  they  procured  the  organization  of  the  corporation  for 
the  purpose  of  putting  their  stock  of  furniture,  choses  in 
action,  and  subsequent  additions  thereto,  beyond  the  reach 
of  their  creditors. 

Until  the  death  of  James  E.  Moore,  both  the  Moores  con- 
trolled  the  whole  business,. as  has  William  J.  Moore,  since, 
and  all  profits  thereof  not  kept  in  the  business,  have  been 
divided  between  them  during  the  life  of  James  E.  Moor^ 
and  between  his  familv  and  William  J.  Moore  since  the 
death  of  James  £.  Moore. 

This  condensation  omits  a  great  deal  of  what  is  contained 
in  the  bill  of  twenty-seven  typewritten  pages,  but  omits  noth- 
ing that  qualifies  what  has  been  stated. 

Under  Sec.  49,  Ch.  22,  which  introduced  no  new  principle, 
and  is  but  afiirmative  of  the  older  law  (Singer  &  T.  S.  Co.  v. 
Wheeler,  6  111.  App.  225,  Durand  v.  Gray,  129  111.  9),  the 
right  to  file  a  bill  in  order  to  sweep  the  fraud  out  of  the 
way  can  hardly  be  questioned. 

The  facts  that  before  the  organization  of  the  corporation 
the  assets  were  partnership  assets,  and  the  notes  made,  not 
as  a  firm,  but  individual  notes,  are  not  material,  as  the 
equity  rule  of  marshaling  assets  to  pay  partnership  debts 
with  partnership  assets,  and  individual  debts  with  individ- 
ual assets,  is  based  on  the  equity  of  a  partner  that  his  prop- 
erty shall  not  be  applied  to  the  payment  of  the  debt  of 
anybody  else,  whether  copartner  or  stranger.  Ladd  v.  Gris- 
wold,  4  Gilm.  25. 

When  both  parties  are  the  debtors,  neither  of  them  has 
any  such  equity.  Mclntire  v.  Yates,  104  111.  491,  is  in  point 
in  principle. 

There  is  in  the  record  an  affidavit  by  one  of  the  solicitors 
of  the  appellant  by  which  he  evidently  intended — ^and  failed 


First  District — March  Term,  1897.       669 

Moore  Furniture  Co.  v.  Pruasing. 

— ^to  state  that  an  appeal  had  been  taken  from  the  allow- 
ance in  the  Probate  Court  of  the  claim  against  the  estate  of 
James  £.  Moore. 

If  such  fact  were  before  us,  it  would  make  no  difference, 
for  the  inherent  jurisdiction  of  courts  of  equity  over  suits 
against  the  representatives  of  deceased  partners  (Eads  v. 
Mason,  16  HI.  App.  545)  is  not  affected  by  the  statutory 
jurisdiction  of  the  Probate  Court  (Latham  v.  McGinnis,  29 
111.  App.  152),  and  the  appellee  might  have  refrained  from 
going  there  at  all. 

The  two  serious  difficulties  in  the  way  are,  first,  that  for 
aught  that  appears,  there  was  enough  tangible  property 
accessible  upon  which  to  levy,  that,  upon  the  statements  of 
the  bill,  belonged  to  William  J.  Moore  as  surviving  partner, 
and  with  the  sale  of  which  under  execution  the  representa- 
tives of  James  E.  Moore  could  not  have  interfered;  and  as 
the  receiver  is  appointed  as  to  all  the  assets,  if  the  order  is 
wrong  as  to  the  tan<2:ible  property,  it  should  be  reversal. 

The  Supreme  Court  of  Wisconsin  dealt  with  this  objec- 
tion, and  held  against  it  in  Oulickson  v.  Madsen,  87  Wis.  19, 
to  which  I  refer  without  quoting. 

Second,  the  order  was  entered  without  notice. 

We  have  used  some  pretty  strong  language  in  reference 
to  such  proceedings,  in  Nusbaum  v.  Locke,  53  111.  App. 
242.  This  case,  however,  is  one  of  **  emergency/^  as  there 
spoken  of. 

The  property,  both  tangible  and  intangible,  was  of  a  kind 
easily  put  out  of  reach. 

Had  an  injunction  been  issued,  it  would  have  been  very 
difficult  to  prove  a  breach,  had  one  been  committed.  The 
amount  involved  is  very  considerable. 

The  only  course  open  to  make  sure  that  the  appellee,  if 
entitled  to  relief,  would  get  it,  was  to  put  the  source  of  that 
relief  into  the  custody  of  the  law.  We  do  not  mean  to 
imply  that  the  court  should  appoint  a  receiver  when  and 
because  the  complainant  will  give  a  good  bond  to  pay  all 
damages,  but  we  highly  commend  the  prudent  course 
adopted  in  this  case  of  taking  such  a  bond  in  the  penalty  of 
twenty-five  thousand  dollars. 
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Three  other  appeals  by  persons  connected  with  the  cor- 
poration are  pending  here  upon  the  same  abstract  and  briefs. 
Karnes  need  not  be  recited  here. 

The  order  appealed  from  will  be  affirmed  in  each. 


Michael  Poznanski  y.  John  Szezeeh. 

1.  Appellate  Court  Pracjtiob— l^oiZure  of  an  Appellee  to  File 
Briefs  as  Oround  for  itetJeraaZ.— For  a  failure  by  an  appeUee  to  flle 
briefs,  the  Appellate  Courts  in  some  of  the  districts  wiU  sometiDies 
reverse  judgments.  This,  however,  is  done  under  rules,  and  there  is 
no  such  rule  in  this  (the  first)  district. 

3.  Negligence^  Ferdie^  as  to,  Stistained, — A  carpenter  built  a  scaf- 
fold at  the  side  of  a  house,  but  did  not  brace  the  supports,  and  while  an* 
other  carpenter  was  at  work  upon  it,  it  feU  and  he  was  injured.  In  a 
suit  to  recover  damages  for  the  injuries  received,  it  was  shown  that  the 
fact  that  the  scaffold  was  not  braced  was  as  obvious  to  the  plaintiff  as 
to  the  defendant;  and  that  both  were  carpenters,  and,  presumably, 
equally  capable  of  judging  as  to  its  sufficiency.  Held^  on  appeal,  that  a 
verdict  in  favor  of  the  defendant  was  right  on  the  facts. 

8.  New  TRiAL8~0n  Account  of  the  Inability  of  a  Partff  to  Attend  the 
Trial,  —Where,  by  a  succession  of  misfortunes,  a  party  was  prevented  from 
attending  the  trial  of  his  case,  it  toas  held,  that  if  upon  a  proper  showing 
his  testimony  would  have  put  a  different  light  upon  the  facts,  he  would 
have  been  entitled  to  a  new  trial,  and  that  no  such  showing  having 
been  made,  a  new  trial  was  properly  refused. 

Trespass  on  the  Case,  for  personal  injuries.  Appeal  from  the  Cir- 
cuit Court  of  Cook  County;  the  Hon.  Charles  G.  Nbbly,  Judge,  presid- 
ing. Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opinion 
filed  June  14, 1807. 

MoRQBKSTERN  &  DicKisoK,  attomeys  for  appeUanti 

Ko  appearance  for  appellee. 

Mr.  Justice  Gary  dklivbrkd  the  opiihoh  of  the  Coubt, 

From  various  cases  cited  by  the  appellant  we  infer  that 

for  failure  by  an  appellee— as  in  this  case — ^to  file  brief a» 

the  Appellate  Courts  in  some  of  the  other  districts  will 
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sometimes  reverse  judgments.  This,  however,  is  done 
under^  roles,  and  this  coart  has  no  such  rule. 

There  is  no  doubt  of  the  exact  ciscumstances  under  which 
the  appellant  sustained  injuries  for  which  he  sued  the  appel- 
lee. They  were  both  carpenters,  and  the  appellant  worked 
for  the  appellee.  The  ap))ellee  built  a  scaffold  alongside  of 
a  house,  the  supports  of  the  scaffold  not  being  braced  out- 
side of  the  house.  The  appellant  was  at  work  upon  it  and 
it  fell  with  the  weight  of  lumber  piled,  and  of  another  work* 
man  climbing  upon  it. 

The  fact  that  the  scaffold  was  not  braced  was  as  obvious 
to  the  appellant  as  tr>  the  appellee,  and  both  being  carpen- 
ters, they  were  presumptively  equally  capable  of  judging  as 
to  the  sufficiency  of  it. 

The  appellant  makes  no  complaint  of  the  instructions, 
and  the  verdict  was  right  upon  the  facts.  By  a  succession 
of  misfortunes  the  appellant  was  prevented  from  attending 
at  the  trial,  and  if  his  testimony  could  have  put  any  differ- 
ent face  upon  the  facts,  a  new  trial  should  have  been  granted. 
It  is  not  claimed  that  his  testimony  could  have  had  such 
effect. 

The  judgment  is  affirmed. 


H.  B.  Paul  and  J.  T.  Gill  v.  Tot  M.  Paul. 

1*  CovTRACrrs—CoTutruetion  of. — The  presumption  of  law  is  in 
favor  of  the  legality  of  a  contract;  and  therefore,  if  it  be  reasonably 
susceptible  of  two  meanings,  one  legal  and  the  other  not,  that  Interpre* 
tation  shall  be  put  upon  it  which  will  support  and  give  it  operation. 

Transcript,  fit>m  a  justice  of  the  peace.  Appeal  from  the  Circuit 
Court  of  Cook  County;  the  Hon.  Richard  W.  Clifford,  Judge,  pre- 
siding. Heard  in  this  court  at  the  March  term,  1897.  Affirmed.  Opin- 
ion filed  June  14,  1897. 

Edgab  Bbonson  Tolman,  attorney  for  appellants. 
W.  A.  FosTSB,  attorney  for  appellee. 


672  Appellate  Coubts  of  Illinois. 

Vol  71.]  Paul  v.  PauL 

Mr.  Justice  Gaby  dklivebed  the  opinion  of  the  Court. 

This  is  an  action  upon  a  promissory  note  given  to  the 
appellee  for  part  of  the  arrears  of  alimony  due  in  a  sepa- 
rate maintenance  suit  from  one  now  dead,  and  never  a  party 
to  this  suit. 

The  defe  nse  is  that  among  the  terms  of  a  settlement,  was 
one  that  appellee  shoul^  file  a  bill  for  divorce  from  her 
husband,  which  he  would  not  defend,  and  that  upon  that 
bill  a  decree  should  be  entered  against  him,  with  a  gross 
sum  for  alimony  in  both  the  divorce  and  separate  mainte- 
nance cases,  secured  by  notes  of  which  this  is  one;  and  there 
is  in  the  evidence  ground  for  a  very  strong  suspicion  that 
the  defense  is  true. 

But  the  court  held  all  propositions  of  law  presented  by 
the  defendants,  and  decided  the  case  against  them  upon 
evidence  giving  color  to  the  theory  that  the  settlement  of 
the  arrears  of  alimony  was  independent  of  the  subsequent 
divorce;  and  the  defense  is  so  inequitable  that  no  court 
would  sustain  it  if  it  could  be  avoided. 

The  judge,  trying  the  case  without  a  jury,  had  the  advan- 
tage— which  we  have  not — of  seeing  the  witnesses,  and  we 
will  not  set  aside  his  conclusion. 

The  arrears  were  nearly  fifty  per  cent  more  than  all  seen* 
rities  given  for  the  payment  of  the  sum  agreed  upon,  and  it 
may  well  be  held  that  while  the  agreement  for  obtaining  a 
divorce  induced  the  husband  and  his  relatives  to  give  secu- 
rity for  the  compromise  sum,  yet  the  consideration  for  those 
securities  was  the  debt  of  record  which  the  husband  owed 
the  wife,  and  that  the  agreement  to  procure  a  divorce  was 
collateral  only. 

Instances  of  similar  arrangements  often  occur  between 
brewers  and  their  customers,  in  which  the  brewer  guaran- 
tees rent,  and  agrees  to  furnish  fixtures,  and  the  customer 
undertakes  to  buy  beer  only  from  that  brewer  at  an  a^preed 
price. 

In  such  a  case  the  consideration  of  a  note  given  for  the 
price  of  beer  could  not  be  attacked  for  failure  of  the  brewer 
to  comply  with  the  agreement  as  to  fixtures,  although  such 
failure  might  perhaps  be  the  basis  of  a  counter-claim. 
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"The  presumption  of  law,  however,  is  in  favor  of  the 
legality  of  a  contract;  and  therefore,  if  it  b«  reasonably 
susceptible  of  two  meanings — one  legal  and  the  other  not — 
that  interpretation  shall  be  put  upon  it  which  wUl  support 
and  give  it  operation."     Chit,  on  Contracts,  977. 

The  judgment  is  afSrmed. 


Lena  Bamett  y.  Deborah  Marks. 

1.  Husband  and  Wipe — Liability  of  Wife  for  House  RefU,—ln  a  suit 
against  a  wife  for  the  rent  of  a  dwelling  house  leased  by  her  husband,  it 
was  shown  that  the  wife  occupied  the  premises,  or  a  part  thereof,  from 
the  beginning  of  the  lease  until  some  time  in  the  last  month  of  the  term. 
Held,  on  appeal,  that  the  trial  court  properly  refused  to  hold  the  following 
proposition  of  law :  **  It  any  portion  of  the  premises  described  in  the 
lease  introduced  in  this  cause  was  sublet  by  the  tenant  to  any  other 
person  than  his  wife,  *  *  *  and  were  occupied  by  such  person,  then 
the  defendant  is  not  liable  in  this  cause/' 

2.  Same~27i«  Htuband  Not  a  Necessary  Party  in  a  Suit  for  Family 
Expenses. — The  liability  of  a  wife  for  family  expenses  is  several  as  well 
as  joint,  and  it  is  not  necessary  to  a  recovery  against  her  that  there  should 
also  be  a  recovery  against  her  husband,  and  if  there  is  no  judgment  against 
him  in  a  suit  before  a  justice,  it  is  not  necessary  that  he  should  be  a 
party  on  appeaL 

Transcript,  from  a  justice  of  the  peace.  Appeal  from  the  Superior 
Court  of  Cook  County;  the  Hon.  Fablin  Q.  Ball,  Judge,  presiding. 
Heard  in  this  court  at  the  March  term,  1897.  Affirmed*  Opinion  filed 
June  14,  1897. 

Blxtm  &  Blum:,  attorneys  for  appellant. 

J.  M.  LoNaENEOKEB  and  S.  J.  MgCaull,  attorneys  for 
appellee. 

Mb.  Pbesiding  Justice  Shepabd  deliyebed  the  opinion  op 
the  coubt. 

The  appellant  concedes  that  house  rent  is  a  family  expense 
for  which,  under  our  statute,  both  husband  and  wife  are  ' 

ToL.  LXXI  4S 
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liable,  whether  the  wife  signed  the  lease  or  not,  but  insists 
that  where  the  husband  alone  signs  the  lease  and  then  sub- 
lets a  portion  of  the  premises  to  any  other  person  who  pro- 
ceeds to  occupy  such  sublet  part,  the  wife  is  no  longer  liable; 
and  it  is  assigned  and  arpfued  as  error  that  the  trial  court 
refused  to  hold  the  following  proposition  of  law,  viz.: 

"That  if  any  portion  of  the  premises  described  in  the 
lease  introduced  in  this  cause  was  sublet  by  Abraham  Bar- 
nett  to  any  other  person  than  Lena  Barnett,  his  wife,  for 
the  month  of  April,  1896,  and  were  occupied  by  such  per- 
son or  persons  to  whom  sublet,  then  the  defendant,  Lena 
Barnett,  is  not  liable  in  this  cause." 

Such  proposition  was  rightly  refused. 

Although  it  seems  to  have  beeu  established  that  some 
time  after  the  making  of  the  lease,  and  the  occupancy  of 
the  premises  by  the  appellant,  a  part  of  the  house  was  sub- 
let, it  was  sufficiently  established  to  justify  the  trial  court 
in  finding  that  appellant  remained  in  the  premises,  occupy 
ing  the  same,  or  a  part  thereof,  as  the  home  of  herself  and 
some  of  the  younger  children  of  herself  and  her  husband, 
from  the  beginning  of  the  lease  continuously  until  some  time 
in  the  last  month  of  the  term,  which  was  the  month  fcr 
which  the  recovery  was  had.  No  such  evasion  of  the  stat- 
ute as  the  refused  proposition  of  law  would  uphold,  should 
be  tolerated.  It  would  be  an  encouragement  to  the  fraud 
that  the  statute  was  enacted  to  prevent  (Sec.  15  of  the  Hus- 
band and  Wife  Act),  and  appellant  cites  no  authority  in 
support  of  the  proposition. 

It  is  further  contended  that  appellant's  co-defendant, 
Abraham  Barnett,  was  not  brought  into  the  case  in  the 
Superior  Court  either  by  service  of  an  appeal  summons,  or 
by  his  entry  of  appearance,  until  after  the  cause  was  placed 
upon  the  short  cause  calendar;  and  was  never  served  with 
notice  to  place  the  same  upon  said  calendar. 

That  contention  may  be  briefly  disposed  of  by  saying  that 
the  abstract  of  record  which  is  presumed  to  present  every- 
thing that  is  material  to  the  appellant's  case,  does  not  show 
that  any  judgment  was  ever  recovered  against  Abraham 
Barnett  before  the  justice  of  the  peace. 
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The  liability  of  the  appellant,  under  the  statute,  was  sev- 
eral, as  well  as  joint  with  her  husband,  and  it  was  not 
necessary  to  a  recovery  against  her  that  there  should  also 
be  a  judgment  against  him,  and  if  there  were  no  judgment 
against  him  before  the  justice,  it  was  not  necessary  that  he 
should  be  a  party  before  the  Superior  Court. 

Ko  error  appearing,  the  judgment  is  affirmed. 


EITLES  OF  PEAOnOE 

OF  THE 

APPELLATE  COURT  OF  ILLINOIS, 

FOURTH  DISTRICT, 

ADOPTED  JUNE  27,  1807. 


On  this  25 th  day  of  June,  A.  D.  1897,  the  same  being  one 
of  the  judicial  days  of  the  February  term,  A.  D.  1897,  of 
the  Appellate  Court  of  Illinois  for  the  Fourth  District,  begun 
and  holden  at  Mt.  Yernon,  Illinois : 

Ordered:  That  all  rules  of  practice  heretofore  adopted 
by  this  court  be  and  the  same  are  hereby  annulled;  and  the 
following  rules  be  and  the  same  are  hereby  adopted  in  lieu 
thereof,  which  the  clerk  will  spread  upon  the  minutes. 

Rule  1.  Writs  of  error— Supersedeas. — No  superse- 
deas will  be  granted  unless  a  transcript  of  the  record  on 
which  the  application  is  made  be  complete,  and  so  certified 
by  the  clerk  of  the  court  below,  with  an  assignment  of 
errors  written  on  or  appended  to  the  record.  Nor  will  the 
supersedeas  issue  until  the  bond  be  filed  with  the  clerk 
according  to  the  order  granting  the  supersedeas.  And  on 
every  application  for  a  supersedeas,  an  abstract  of  the  record) 
with  a  brief,  containing  the  points  and  authorities  relied 
upon,  and  pointing  specifically  to  those  portions  of  the 
record  upon  which  the  alleged  errors  arise,  shall  be  pre- 
sented with  the  record  to  the  court  or  justice  to  whom 
the  application  is  made.  Every  such  application,  whether 
made  in  open  court,  or  to  a  justice  in  vacation,  must  be 
accoiapanied  by  an  affidavit  showing  the  solvency  of  the 

proposed  surety. 

(677) 
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EuLE  2.  Bond* — Whenever  a  bond  is  executed  by  an 
attorney  in  fact,  the  clerk  shall  require  the  original  power 
of  attorney  to  be  filed  in  his  office,  unless  it  shall  appear 
that  the  power  of  attorney  contains  other  powers  than  the 
mere  power  to  execute  the  bond  in  question;  in  which  case 
the  original  power  of  attorney  shall  be  presented  to  the 
clerk,  and  a  true  copy  thereof  filed,  certified  by  the  clerk  to 
be  a  true  copy  of  the  original. 

Rule  3.  Writ  of  error  made  a  supersedeas. — When 
a  writ  of  error  shall  be  made  a  supersedeas,  the  clerk  shall 
indorse  upon  said  writ  the  following  words :  "  This  writ 
of  error  is  made  a  supersedeas,  and  is  to  be  obeyed  accortl- 
ingly,"  and  he  shall  thereupon  file  the  writ  of  error  with  the 
transcript  of  the  record,  in  his  office.  Said  transcript  shall 
be  taken  and  considered  as  a  due  return  to  said  writ,  and 
thereupon  it  shall  be  the  duty  of  the  clerk  to  issue  a  c'fertifi- 
cate,  in  substance  as  follows,  to- wit : 

Office  of  the  Clerh  of  the  Appellate  Court  for  the 
Fourth  District  of  the  State  of  lUinois, 

I  do  hereby  certify  that  a  writ  of  error  has  issued  from 

this  court  for  the  reversal  of  a  judgment  obtained  by 

vs.... in  the Court  of at  the term A. 

D.  18..,  in  a  certain  action  of. which  writ  of 

error  is  made  a  supersedeas,  and  is  to  operate  as  a  supension 
of  the  execution  of  the  judgment,  and,  as  such,  is  to  be 
obeyed  by  all  concerned. 
Given  under  my  hand  and  the  seal  of  the  said  Appellate 

Court,  at  Mt.  Vernon,  this day  of A.  D.  18  .  . 

Clerk. 

Rule  4.    Writ  of  error,  to  whom  directed.— Writs  of 

error  shall  be  directed  to  the  clerk  of  the  court  in  which  the 
judgment  or  decree  complained  of  is  entered,  commanding 
him  to  certify  a  correct  transcript  of  the  record  to  this  court; 
but  where  the  plaintiff  in  error  shall  file  in  the  office  of  the 
clerk  of  this  court  a  transcript  of  the  record  duly  certified 
to  be  full  and  complete,  before  writ  of  error  issues,  it  shall 
not  be  necessary  to  send  such  writ  to  the  clerk  of  the  infe- 
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rior  court,  bat  such  transcript  shall  be  taken  and  considered 
as  a  due  return  to  said  writ. 

EuLB  5.  Process  on  writs  of  error. — The  process  on 
writs  of  error  shall  be  ^  scire  facias  to  hear  errors,  issued  on 
the  application  of  the  plaintiff  in  error  to  the  clerk,  directed 
to  the  sheriff  or  other  officer  of  the  proper  county,  com- 
manding him  to  summon  the  defendant  in  error  to  appear 
in  court,  and  show  cause,  if  any  he  have,  why  the  judg- 
ment or  decree  mentioned  in  the  writ  of  error  shall  not  be 
reversed.  If  the  scire  facias  be  not  returned  executed,  an 
alias  and  pluries  may  issue  without  an  order  of  court. 

Rule  6.  Return  day  of  process.— The  first  day  of  each 
term  shall  be  return  day  for  the  return  of  process,  and  no 
party  shall  be  compelled  to  answer  or  prepare  for  hearing 
unless  the  scire  facias  shall  have  been  served  ten  days  before 
the  return  day  thereof;  nor  shall  a  defendant  be  at  libert}"- 
to  enter  his  appearance  and  compel  the  plaintiff  to  proceed 
with  the  cause,  unless  the  defendant  shall  have  given  the 
plaintiff  ten  days'  notice,  before  the  term,  of  his  intention  to 
enter  his  appearance,  and  have  the  cause  proceed  to  a 
hearing. 

Rule  7.  Time  of  service. — In  all  cases  in  which  a  writ 
of  error  is  made  a  supersedeas,  the  plaintiff  in  error  shall,  on 
filing  the  record  with  the  clerk,  at  the  same  time  order  and 
direct'  a  scire  facias  to  issue  to  hear  errors,  and  shall  use 
reasonable  diligence  to  have  the  same  served  ten  days  before 
the  first  day  of  the  term  to  which  the  writ  of  error  is  made 
returnable;  on  failing  to  do  so,  the  defendant  in  error  shall 
have  the  right  to  a  hearing  at  the  same  term  after  joining 
in  error,  without  giving  ten  days'  notice  as  required  by  Rule 
6 :  Provided^  if  there  be  not  ten  days  between  the  allow- 
ance of  the  supersedeas  and  the  sitting  of  the  court,  the 
cause  shall  stand  continued  until  the  next  teim,  unless  by 
consent  of  the  parties  it  shall  be  otherwise  ordered. 

Rule  8.  Notice  to  purchasers  and  terre-tenants. — In 
all  cases  wherein  guardians,  executors  or  administrators,  or 
others  acting  in  a  fiduciary  character  have  obtained  an  order 
or  decree  for  the  sale  of  lands  in  causes  exparte^  and  a  sale 
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has  been  had  under  such  decree  or  order,  and  the  same 
shall  be  brought  to  this  court  for 'revision,  the  purchaser  of 
terre-tenants  of  such  lands,  if  known,  shall  be  suggested  to 
the  court  by  aflSdavit  of  the  plaintiff .  in  error,  and  notice 
given  them  of  the  pendency  of  the  writ  of  error,  ten  days 
before  the  first  day  of  the  term  of  court  to  which  the  wnt 
of  error  is  returnable,  so  that  said  terre-tenants  may  appear 
and  defend. 

EuLE  9.  Records  of  inferior  courts — How  prepared. 
— Hereafter,  the  clerks  of  the  inferior  courts  in  this  State, 
in  cases  of  appeal  and  of  error,  in  making  up  '^an  authenti- 
cated copy  of  the  records  of  the  judgment  appealed  from," 
or  in  sending  up  a  transcript  of  the  record  to  this  court  as  a 
return  to  a  writ  of  error,  shall  certify  to  this  court :  First,  a 
copy  of  the  process.  Second,  the  pleadings  of  the  parties, 
respectively.  Third,  the  verdict  in  jury  trials.  Fourth,  the 
judgment  of  the  court  below,  whether  tried  by  the  court 
or  jury.  Fifth,  all  orders  in  the  same  cause  made  by  the  court. 
Sixth,  the  bill  of  exceptions.  Seventh,  the  appeal  bond 
in  cases  of  appeal.  And  in  no  case  shall  the  said  clerk  insert 
in  such  transcript  any  affidavit,  account  or  other  document 
or  writing,  or  other  matter,  which,  according  to  the  decisions 
of  this  court,  have  been  held  to  constitute  no  part  of  the 
record  of  a  cause.  This  rule  shall  not  extend  to  appeals  or 
writs  of  error  in  chancery  or  criminal  causes. 

Rule  10.  Arrangement  of  the  record.— The  clerk  of 
the  court  below  shall  arrange  the  several  parts  of  the  record 
aforesaid  according  to  their  chronological  order,  and  shall 
tax  thereon  his  fees  for  making  the  same.  The  clerk  of 
this  court  shall  not  tax  as  costs  in  this  court  any  matter 
inserted  in  such  transcript  contrary  to  the  rule. 

Rule  11.  Parties  may  indicate  what  files  are  to  be 
copied. — The  party  or  his  attorney  may,  hy prcectpe,  indicate 
to  the  clerk,  and  direct  what  of  the  files  of  the  cause  shall 
be  copied  into  the  record;  and,  in  such  case,  if  the  record 
shall  be  insufficient,  it  shall  be  supplied  at  his  costs,  and,  if 
unnecessarily  voluminous,  he  shall  pay  the  costs  accrued  on 
account  of  the  copying  of  such  unnecessary  matters. 
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RuLB  12.    Time  for  filing  records— Hearing  docket.— 

Kg  case  brought  to  this  c&urt  by  appeal  shall  be  placed  on 
the  court  docket  for  hearing,  unless  the  record  is  filed 
within  the  time  now  prescribed  by  law  (see  Sec.  73,  Chap. 
110,  Practice  Act),  or  within  the  further  time  allowed  by 
the  court  for  filing  the  record,  except  in  extraordinary  cases; 
the  court,  upon  special  application,  may  order  a  cause  to  be 
placed  on  the  hearing  docket. 

RuLB  13;  Placing  of  canses  on  the  docket. — No  case 
which  may  be  brought  to  this  court  on  writ  of  error,  shall 
be  placed  on  the  court  docket  for  hearing,  unless  the  record 
shall  be  filed  on  or  before  the  second  day  of  the  term,  or 
within  such  further  time  as  may  be  allowed  by  the  court 
for  filing  the  same,  except  in  extraordinary  cases;  the  court, 
upon  special  application,  may  order  a  cause  to  be  placed 
upon  the  hearing  docket. 

Rule  14.  BemoYing  records. — No  person  shall  remove 
from  the  oflBice  of  the  clerk  any  record  of  this  court,  except 
upon  special  leave  granted  for  that  purpose.  No  record 
shall  be  taken  from  the  files  of  the  court,  except  on  appli- 
cation therefor  to  the  clerk  or  his  deputy,  and  it  is  made 
the  duty  of  the  clerk  to  report  promptly  to  the  court  every 
violation  of  this  rule.  The  clerk  shall  be  held  responsible 
for  the  safe  keeping  and  production  of  the  records.  Appli- 
cation for  leave  to  remove  records  may  be  considered  at  any 
time  in  the  discretion  of  the  court. 

RiTLR  15.  Assignment  of  errors. — The  appellant  or 
plaintiff  in  error  shall,  in  all  cases,  assign  errors  at  the  time 
of  filing  his  record  in  this  court,  and,  on  failing  to  do  so,  the 
case  may  be  dismissed;  but  other  errors  may  be  assigned 
after  the  filing  of  the  record,  by  leave  of  the  court.  The 
appellee,  or  defendant  in  error,  shall  have  the  right  to  assign 
cross-errors  within  two  days  after  the  record  is  filed  in  this 
court,  and  not  afterward  without  spsoial  leave  of  the  court. 
The  ossignmeTU  of  errors  and  cross  errors  must  be  written 
upon  or  attached  to  the  record. 

Rule  16.  Time  to  plead. — In  all  cases  in  this  court, 
where  the  defendant  in  error  or  appellee  desires  to  plead 
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and  not  join  in  error,  he  shall  file  his  plea  in  the  office  of 
the  clerk  at  least  five  days  before  the  cause  stands  for  trial, 
and  the  issue  thereon  must  be  made  up  before  the  day  the 
cause  stands  for  trial. 

EuLE  17.  Agreed  cases. — No  judgment  will  be  pro- 
nounced in  any  agreed  case  placed  upon  the  records  of  this 
court,  unless  an  affidavit  shall  be  filed,  setting  forth  that 
the  matters  presented  by  the  record  were  litigated  in  good 
faith  about  a  matter  in  actual  controversy  between  the  par- 
ties, and  that  the  opinion  of  this  court  is  not  sought  with 
any  other  design  than  to  adjudicate  and  settle  the  law  rela- 
tive to  the  matter  in  actual  controversy  between  the  par- 
ties to  the  record. 

Rule  18.  Motions. — Motions  may  be  made  on  the  open- 
ing of  court  each  day,  immediately  after  the  decisions  of 
the  court  are  announced,  but  at  no  other  time,  unless  in 
case  of  necessity,  or  in  relation  to  a  cause  when  called  in 
course.  Motions  for  ordera  of  course  will  be  entered  by  the 
clerk,  with  orders  of  course  entered  thereon,  viz.:  For 
hearing,  taking  under  advisement,  entering  decisions  thereon, 
and  such  other  matters,  so  that  a  perfect  record  may  be 
kept  of  each  step  in  the  cause. 

EuLE  19.  Special  motions. — All  special  motions  shall 
be  in  writing  and  filed  with  the  clerk,  together  with  the 
reasons  in  support  thereof,  on  the  day  before  they  shall  be 
submitted  to  the  court.  Objections  to  motions  must  also  be 
in  writing;  oral  arguments  will  not  be  heard. 

EuLE  20.  Wlien  to  be  supported  by  affidavit. — When  a 
motion  is  intended  to  be  based  on  matters  which  do  not 
appear  by  the  record,  the  facts  must  be  disclosed  and  sup- 
ported by  affidavit. 

EuLB  21.  Oral  arguments  on  motions. — Oral  argu- 
ments will  not  be  heard  upon  any  motion,  nor  upon  the 
rehearing  of  a  cause  unless  specially  directed  by  the  court. 

EuLB  22.  Security  for  costs. — Upon  filing  an  affidavit 
that  any  plaintiff  in  error  is  not  a  resident  of  this  State,  and 
that  no  bond  for  costs  has  been  filed,  a  rule  shall  be  entered 
against  him,  of  which  he  shall  take  notice,  to  show  cause 
why  the  writ  shall  not  be  dismissed. 
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EuLE  23.  Abstracts. — In  all  cases,  the  party  bringing  a 
cause  into  this  court,  shall  furnish  a  complete  abstract  or 
abridgment  of  the  record  therein,  referring  to  appropriate 
pages  of  the  record  by  numerals  on  the  margin,  and  shall 
cause  such  abstracts  to  be  printed  in  a  neat  and  workman- 
like manner,  with  small  pica  type  and  leaded  lines,  on  one 
side  only,  upon  white  paper;  such  ahsiracts  shall  he  hound 
in  hook  or  pamphlet  form.  Five  copies  of  such  printed 
abstracts  shall  be  filed  in  each  case — one  for  each  of  the 
judges,  one  for  the  defendant  in  error  or  appellee,  and  one 
to  be  filed  with  the  record,  and  in  addition  thereto,  one  copy 
of  each  [such]  abstract  shall,  as  soon  as  printed,  be  deliv- 
ered or  sent  by  mail,  properly  addressed,  to  the  opposite 
counsel,  and  proof  thereof  shall  be  made  and  filed,  either 
by  the  receipt  of  such  counsel  or  by  affidavit  of  the  fact. 

Rule  24.  Further  abstracts. — The  defendant's  counsel 
shall  be  permitted,  if  he  is  not  satisfied  with  the  abstract  or 
abridgment  furnished  by  the  plaintiff's  counsel,  to  furnish 
such  further  abstract  as  he  shall  deem  necessary  to  a  full 
understanding  of  the  merits  of  the  case. 

Costs  of. — Upon  printed  abstracts  being  furnished,  in  con- 
formity to  the  rules  of  this  court,  it  shall  be  the  duty  of 
the  clerk  to  tax  a  printer's  fee  at  the  rate  of  twenty  cents 
for  each  one  hundred  words  of  one  copy  of  such  abstract, 
against  the  unsuccessful  party  not  furnishing  such  abstracts, 
as  costs,  to  be  recovered  by  the  successful  party  furnishing 
the  same. 

Rule  25.  Briefs. — Printed  briefs  will  be  required  in  all 
cases,  whether  argued  orally,  in  full  or  in  part  only,  or 
when  submitted  on  briefs  without  oral  argument.  The 
briefs  required  should  contain  a  short,  clear  statement  of 
the  points,  and  the  authorities  in  support  thereof;  and  in 
citing  cases  from  published  reports,  counsel  will  be  required 
not  only  to  give  the  book  and  page,  but  also  the  names  of 
the  parties  as  they  appear  in  the  title  of  the  reported  case; 
and  the  names  of  counsel  filing  brief  or  abstract  must  appear 
to  the  same.  But  the  filing  of  a  printed  brief  shall  not  pre- 
clude the  party  from  filing  full  printed  or  written  arguments 
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in  support  of  his  brief  of  points  and  authorities,  provided 
.he  does  so  within  the  time  his  printed  brief  is  required  to 
be  filed.  The  brief  of  appellant  or  plaintiff  in  error  shall 
contain  in  the  beginning  a  concise  statement  of  the  case, 
including  in  a  general  way  the  form  of  action,  the  substance 
of  the  pleadings  without  detail,  the  substance  of  the  evi- 
dence, omitting  names  of  witnesses  and  all  other  details, 
the  judgment  and  the  rulings  of  the  trial  court  complained 
of.  Such  statement  will  be  deemed  correct,  except  in  so 
far  as  the  opposite  party  may  indicate  by  a  separate  state- 
ment of  his  own,  to  be  contained  in  his  brief.  Briefs  shall 
be  in  book  or  pamphlet  form. 

KuLE  26.  Number  of  copies  to  be  filed. — Five  copies  of 
the  brief  must  be  filed  in  each  case,  one  for  each  of  the 
judges,  one  for  the  opposite  party,  and  one  to  be  filed  with 
the  record,  and  in  addition  thereto,  one  copy  of  such  brief 
sball  be  supplied  to  the  opposite  counsel  as  and  in  the  man- 
ner provided  by  Eule  23,  and  proof  thereof  made  and  filed. 

EuLE  27.  Docketing  and  hearing. — Causes  in  which  the 
people  are  a  party,  and  in  which  they  have  a  direct  interest 
in  the  decision,  shall  be  placed  at  the  head  of  the  docket; 
all  other  cases  shall  be  docketed  and  called  for  argument  in 
the  order  in  which  the  records  shall  have  been  filed  with  the 
clerk. 

Rule  28.  Call  of  docket — Expiration  of  rules. — The 
Civil  Docket  shall  be  called  numerically,  and  the  causes  shall 
be  argued,  continued,  or  otherwise  disposed  of,  as  they  are 
called,  unless,  for  good  cause  shown,  they  be  placed  at  the  . 
foot  of  the  docket;  all  unexpired  rules  will  terminate  upon 
the  call  of  the  cause  for  hearing :  Provided,  that  if  the 
court  shall  give  time  to  either  party  without  the  consent  of 
the  other,  the  cause  shall  not  lose  its  precedence  on  the 
docket. 

Rule  29.  Call  of  docket — Filing  abstracts  and  briefs. 
— Hereafter  the  docket  shall  be  called  and  abstracts  and 
briefs  filed,  as  follows : 

1st.  All  cases  continued  from  a  former  term  shall  be 
subject  to  call  at  the  rate  of  twenty  cases  per  day  on  and 
after  the  first  day  of  the  term. 
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2d.  The  call  of  other  cases  on  the  docket  will  begin  on 
the  third  day  of  the  term,  at  the  rate  of  twenty  per  day,  and 
in  sach  cases  the  abstracts  and  briefs  of  appellant  or  plaint- 
iS  in  error  must  be  filed  in  the  clerk's  office  on  or  before  the 
time  required  for  filing  the  transcript  of  the  record.  The 
appellee  or  defendant  in  error 'shall  file  his  brief  within  ten 
days  thereafter,  and  the  reply  briefs  thereto  shall  be  filed 
within  five  days  after  such  time,  unless  the  time  for  filing 
such  abstracts  and  briefs  shall,  for  good  cause  shown,  be 
extended. 

3d.  In  other  cases  coming  under  Section  72  of  the 
Practice  Act,  the  rule  last  above  mentioned  shall  apply  to  the 
filing  of  abstracts  and  briefs,  and  such  cases  shall  be  subject 
to  call  as  soon  as  records  are  filed. 

BuLE  30.  Failure  to  file  abstracts  or  briefs. — ^If  the 
plaintiff  in  error  or  appellant  shall  fail  to  file  either  his 
abstracts  or  briefs  with  the  clerk  within  the  time  prescribed 
by  the  rules  of  this  court,  the  judgment  or  decree  of  the 
court  below  will  be  affirmed  on  the  call  of  the  docket,  unless 
the  time  for  filing  the  same  shall  be  extended  for  cause 
shown, 

Eulb  31.  Briefs  and  abstracts.— If  the  defendant  in 
error  or  appellee  shall  fail  to  file  his  brief  in  compliance  with 
these  rules,  the  judgment  or  decree  will  be  reversed  pro 
forma,  unless  the  court,  on  examination  of  the  record,  shall 
deem  it  proper  to  decide  the  case  on  its  merits. 

Bulb  32.  Oral  arguments. — On  the  calling  of  a  case  for 
hearing,  it  may  be  argued  orally,  unless  by  order  of  the  court 
the  argimient  is  set  for  anothsr  day,  if  the  rules  for  filing 
abstracts  and  briefs  have  been  complied  with,  or  the  case 
may  be  submitted  on  such  abstracts  and  briefs,  and  the 
cause,  in  either  case,  shall  then  be  taken  for  final  determina- 
tion; but  in  case  the  appellant  or  plaintiff  in  error  does  not 
argue  the  cause  orally,  he  shall  be  allowed  three  days,  after 
the  call,  to  file  a  brief  in  reply. 

Rule  33.  Time  allowed  for. — The  time  allowed  for  each 
oral  argument  shall  be  restricted  to  one  hour,  on  each  side, 
unless  otherwise  specially  permitted. 
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EuLB  34.  Damages  on  dismissing  appeals. — When  ap- 
peals from  decrees,  judgments  or  orders  for  the  recovery  of 
money,  are  dismissed  by  this  court  for  want  of  prosecution, 
pr  for  failing  to  file  authenticated  copies  of  records,  as 
required  by  law,  the  court  will  award  damages  against  the 
appellant,  at  ten  per  cent  upon  the  amount  recovered  in  the 
court  below,  if  it  be  less  than  one  hundred  dollars,  and  at 
five  per  cent  upon  the  amount  of  such  recovery,  if  it  equals 
or  exceeds  that  sum. 

EuLE  35.  Rehearing. — Application  for  a  rehearing  of 
any  case  shall  be  made  by  petition  to  the  court  signed  by 
counsel,  briefly  stating  the  grounds  for  a  rehearing,  and  the 
BiUthorities  relied  on  in  support  thereof.  When  a  rehearing 
is  granted,  the  clerk  shall  at  once  give  notice  to  the  opposite 
party  of  the  date  when  such  rehearing  was  granted. 

EuLE  36.  Manner  of  applying  for  a  rehearing.— The 
manner  of  applying  for  a  rehearing  shall  be  as  follows : 

Within  fifteen  days  after  a  decision  is  announced  a  party 
applying  for  a  rehearing  shall  give  actual  notice  in  writing 
to  the  opposite  party,  or  his  attorney,  of  his  intention  to 
make  such  application,  and  shall  also,  within  the  same  time, 
file,  a  copy  of  such  notice  with  the  clerk  of  the  court,  and 
within  thirty  days  after  the  decision  is  announced  shall 
place  on  file  in  the  clerk's  office  five  printed  copies  of  his 
petition.  Petitions  for  rehearing  will  be  entertained  in  that 
class  of  cases  only  in  which  the  decision  of  this  court  can 
not  be  reviewed  by  the  Supreme  Court,  unless  this  court, 
in  the  exercise  of  its  discretion,  shall,  in  exceptional  cases, 
determine  to  the  contrary.  When,  in  any  case,  a  rehearing 
is  granted,  it  shall  be  placed  for  hearing  at  the  foot  of  the 
docket.  The  petition  for  rehearing  shall  stand  as  the 
printed  arguments,  on  the  hearing  of  the  party  in  whose 
favor  it  is  granted.  The  opposite  party  shall,  in  all  such 
cases,  have  ten  days  from  the  time  of  granting  the  rehear- 
ing to  reply  to  the  petition,  and  the  petitioner  shall  have 
five  days  thereafter  to  file  his  reply  thereto. 

EuLK  37.  Supersedeas  in  vacation. — Any  two  of  the 
justices  of  this  court  may  in  vacation  issue  an  order  which 
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shall  operate  as  a  supersedeas  in  any  case  which  has  been 
submitted  to  this  court  for  hearing  and  judgment,  when- 
ever  a  re-argument  of  the  same  shall,  in  their  opinion,  be 
advisable. 

EuLB  3S.  Stay  of  proceedings. — Where  a  decision  in 
any  case  is  rendered  in  vacation,  and  a  petition  for  rehear- 
ing shall  be  presented  to  either  of  the  justices  of  this  court, 
if  he  shall  certify  that  there  are  probable  grounds  for  grant- 
ing a  rehearing,  all  furtlier  proceedings,  authorized  by  the 
judgment  of  this  court,  shall  be  stayed  until  the  next  term 
thereof. 

BuLE  39.  Appeals  and  writs  of  error. — In  all  cases 
where  an  application  is  made  in  vacation  for  an  appeal  from 
this  court  to  the  Supreme  Court,  the  party  making  such 
application  shall  present,  to  one  of  the  judges  of  this  court, 
a  brief  statement  in  writing,  giving  the  title  of  the  cause, 
the  nature  and  amount  of  the  judgment,  order  or  decree 
from  which  the  appeal  is  desired,  the  date  of  the  rendition 
of  such  judgment,  order  or  decree,  and  the  name  of  the 
security  proposed,  accompanied  with  an  aflSdavit  showing 
the  solvency  and  sufficiency  of  the  security  so  proposed. 
When  the  application  is  made  to  the  court  in  term  time  the 
same  statement  and  affidavit  will  be  required. 

Rule  40.  Executions — Procedendos. — Executions  may 
issue  from  this  court  on  judgments  affirmed,  or  a  writ  of 
procedendo  shall  issue  upon  the  payment  of  costs  made  in 
this  court  by  the  successful  party. 

Rule  41.  Admission  to  practice  law, — The  examina- 
tion of  applicants  for  license  to  practice  law  will  be  made 
on  the  second  day  of  each  term  of  this  court.  The  rules  of 
the  Supreme  Court  are  referred  to  as  to  the  requirements 
for  admission  to  practice  law  in  this  State. 

Rule  42.  Same. — Each  applicant  for  examination  to  be 
admitted  to  the  bar,  may  be  permitted,  after  the  examina- 
tion is  over,  to  withdraw  his  certificate  of  good  moral  char- 
acter and  affidavit  showing  that  he  is  over  twenty -one  years 
of  age  and  a  citizen  of  this  State,  for  the  purpose  of  pre- 
senting the  same  to  the  Supreme  Court  with  his  certificate 
of  examination. 
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Seoond  District. 
Amended  Hides. 

At  the  May  term  of  the  Appellate  Court  for  the  Second 
District,  rules  twenty-two  and  thirty-three  were  amended 
to  read  as  follows :  (For  original  rules  see  Vol.  66,  pages 
687,  690.) 

KuLB  22.  Briefs. — ^Printed  briefs  will  be  required  from 
each  party  even  if  the  case  is  to  be  argued  orally.  The 
brief  of  appellant  or  plaintiff  in  error  shall  open  with  a 
concise  statement  of  the  case  without  argument,  giving 
the  form  of  action,  the  substance  of  the  pleadings  with- 
out detail,  the  substance  of  the  material  facts  upon  which 
there  is  proof  but  without  detail,  the  points  complained 
of  in  the  judgment  or  decree;  in  other  words,  a  sufficient 
history  of  the  case  to  enable  the  court  to  see  what  is  sub- 
mitted for  decision.  Appellee  or  defendant  in  ermr  may 
open  his  brief  with  a  statement  showing  only  wherein 
the  first  statement  is  wrong  or  incomplete,  but  without 
repetition  of  the  former  statement;  if  appellee  or  defend- 
ant in  error  makes  no  opening  statement  in  his  brief  he 
will  be  understood  to  accept  the  statement  of  appellant 
or  plaintiff  in  error  as  correct.  Each  brief  shall  then 
state  concisely  the  points  claimed  by  said  party,  and  the 
authorities  relied  upon  by  him  to  sustain  them,  without 
argument.  This  may  be  followed  by  such  argument  as 
counsel  desire  to  present.  Give  names  of  the  parties  in 
cases  cited  from  the  reports,  as  well  as  the  volume  and  page; 
Personal  reflections  upon  the  court  below,  unkind  remarks 
and  epithets  concerning  opposing  counsel,  and  unnecessary 
vilification  of  the  opposite  party  and  witnesses,  must  not 
appear  in  any  brief  or  argument.  Briefs  and  abstracts  must 
be  signed  by  counsel  filing  the  same. 

Rule  33.  Petitions  for  rehearing. — Petitions  for  re- 
hearing shair  state  briefly  the  reasons  therefor,  and  the 
authorities  relied  upon.  The  opposite  party  shall  have  five 
days  in  which  to  file  a  brief  in  reply  to  the  petition,  with- 
out repetition  of  what  is  contained  in  former  briefs.  If 
rehearing  be  granted,  the  case  shall  be  taken  on  call  at  the 
close  of  the  call  of  the  general  docket. 
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ceased partner 666 

Jurisdiction  of,  as  to  administration  of  estates 462 

Interference  of,  in  the  administration  of  an  (estate  held  unwar- 
ranted under  the  circumstances 462 

Objections  to  jurisdiction  of  must  be  made  in  the  trial  court. .  842 

Power  of  court  to  enforce  its  decrees 61 

Rents  and  profits  recoverable  under  prayer  for  general  relief. .  641 
The  rule  that  a  court  of  equity  should  do  complete  justice  ap- 
plied   91 

When  written  instnunents  may  be  reformed  in 650 
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EQUITY.    Continued. 

When  complete  relief  may  be  granted  to  all  parties 643 

When  it  will  enjoin  a  trespass 525 

Jurisdiction  of,  to  prevent  a  multiplicity  of  suits 526 

EQUITY  PLEADING— An  answer  to  a  cross-bill  may  refer  to  the 
answer  to  the  original  bill  although  such  bill  is  dismissed  at 

the  hearing. 581 

Facts  constituting  fraud  should  be  stated 802 

EQUITY  practice—As  to  accounting  before  a  master  in  chan- 
cery   242 

Objections  to  jurisdiction  must  be  made  in  the  trial  court 843 

Exceptions  to  a  master's  report  need  not  recite  the  evidence. ..  529 
Priority  of  liens  may  be  adjusted  on  foreclosure,  although  no 

cross-bills  are  filed ^ 529 

Dismissal  of  original  bills  held  not  to  carry  answer  with  it 

where  cross-bills  have  been  filed- 529 

Leave  to  file  cross-bill  not  necessary  where  defendant  has  an- 
swered   580 

Modification  of  decrees  at  a  subsequent  term 803 

ERROR— Without  injury  not  ground  for  reversal. .  .17,  162,  206,  818, 685 

ESTOPPEL— As  to  plea  of  ultra  vires 475 

By  decree  on  same  question 223 

Statements  in  debtor*s  schedules 407 

EVIDENCE — A  verdict  approved  as  in  accordance  with 295 

As  to   damages  to  property  ca^ised  by  improvements  in  a 

street 456 

As  to  the  effect  of  street  improvements  on  the  appearance  of 

property,  in  a  suit  for  damages 456 

As  to  spark  arresters  in  a  suit  against  a  railroad  to  recover  for 

injuries  caused  by  fire 459 

As  to  the  possibility  of  preventing  an  accident 446 

Certain  evidence  held  not  admissible  under  the  pleadings 623 

Degree  of  proof  required  in  civil  cases 551 

Effect  of  objections  to 853 

Exclusion  of,  not  ground  for  reversal,  when  fact  is  shown  by 

other  evidence 471 

Exhibition  of  articles  connecU*d  with  an  injury 229 

Explanatory  of  a  written  instrument 498 

Of  facts  proved  by  other  evidence  as  error 162 

Of  habits  as  proof  of  the  exercise  of  ordinary  care 54 

Of  membership  in  benefit  societies 866 

Of  the  reputation  of  a  servant  as  proof  of  negligence 427 

Photographs  of  plaintiff  in  personal  injury  cases 613 

EXCEPTIONS— By  one  party,  do  not    inure  to   the  benefit  of 

another 488 

Must  be  made  where  point  is  to  be  raised  on  appeal 72 

EXECUTION— Date  of  contract  not  conclusive  as  to  time  of 475 

Presumptions  as  to  time  of, 476 
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EXECUTIONS — Award  of,  against  municipal  corporations,  not 

reversible  error 846 

Effect  of  statements  in  a  debtor's  schedule  in  subsequent  litiga- 
tion   407 

May  be  issued  by  courts  of  equity 51 

EXECUTORS— Provisions  of  a  will  in  regard  to,  construed 884 

EXEMPTIONS — ^A  husband  may  convey  -exempt  property  to  his 

wife 680 

F 

FELLOW-SERVANTS— Burden  of  proof  as  to  the  existence  of  the 

relation 147 

Foreman  and  members  of  a  section  gang  of  a  railroad 414 

Liability  of  master  for  injury  caused  in  part  by  negligence  of.  147 

FINDINGS  BY  THE  COURT— On  conflicting  evidence 830 

Sustained  by  the  evidence 870 

FORCIBLE  DETAINER— Actual  possession 104 

When  judgment  may  be  for  whole  of  premises  claimed 104 

For  possession  of  court  house  may  be  maintained  by  county 

board 108 

FORFEITURE — Of  insurance  contract— Waiver  of,  by  course  of 

dealing 851 

Of  insurance  contract — ^Waiver  of,  by  levying  assessments. . .  •  853 

Of  insurance  policy  for  non-payment  of  dues 260 

FRAUD— An  administrator  can  not  attack  the  acts  of  the  deceased 

on  account  of 488 

Facts  constituting,  should  be  pleaded 803 

Sales — Whether  fraudulent  per  ae,  where  possession  is  retained 

by  former  owner — Notice 588 

Trajisfers  of  personal  property  may  be  attacked  by  creditor's 

bill 666 

When  presumed  in  an  assignment 154 

In  assignmenta  for  the  benefit  of  particular  creditors 154 

FRAUDULENT  CONVEYANCES— Not  set  aside  at  the  request  of 

a  participant  in  the  fraud 222 

FREEHOLD— When  involved 73 

When  not  involved 192 

G 

GARNISHMENT— When  it  may  issue 601 

When  it  may  be  maintained 164,  601 

Creditor  has  no  greater  right  than  his  debtor 154 

GIFTS— Title  to  certain  funds  held  vested  in  donee 588 

H 

HIGHWAYS— Existence  of,  a  mixed  question  of  law  and  fact. ...  59 

Obstructions  of,  by  railroad  companies 50 
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HUSBAND  AND  WIFE— A  contract  made  by  a  husband  held 

binding  on  his  wife 581 

Husband  may  act  as  wife*s  agent 328 

Liability  of  wife  for  house  rent 678 

The  husband   not  a  necessary  party  in    a  suit  for  family  "^ 

expenses 678 

I 

INJUNCTIONS— To  restrain  trespasses 625 

To  restrain  a  threatened  nuisance — Proof  required 187 

INJURIES  TO  THE  PERSON— Exhibition  of  articles  connected 

with,  as  evidence 229 

Damages  for,  a  question  for  the  jury 424 

Measure  of  damages  for 162 

Photographs  of  plaintiff  in  suits  for 618 

INSTRUCTIONS — ^A  clerical  error  in,  held  ground  for  reversal 

under  the  circumstances 468 

An  instruction  held  properly  refused  under  the  evidence 295 

Error  without  injury  not  ground  for  reversal 17,  818,  635 

Faults  in,  may  be  cured  by  other  instructions 280 

Held  to  fairly  present  the  issue  involved 292 

Should  relate  to  matters  in  evidence 280 

Proposed  instructions  held  properly  refused 280 

Ignoring  a  theory  of  the  defense 454 

Ignoring  the  issue  raised  by  the  pleadings 89 

Should  relate  to  the  questions  at  issue » 89 

Should  be  considered  as  a  series  and  as  applied  to  the  evi- 
dence    206 

Should  not  assume  facts  in  dispute 614 

Stating  abstract  propositions — Objections  cured 823 

Summarizing  the  case 162 

The  jury  should  be  instructed  as  to  all  issues  raised  by  the  evi- 
dence    180 

INSURANCE — A  plaintiff  need  not  show  how  a  fire  originated ....  570 
Benefit  societies  are  subject  to  the  act  of  1893  in  regard  to 

assessment  insurance  societies 866 

Evidence  of  membership  in  benefit  societies 866 

False  representations  by  insured  as  to  health 29 

Rights  under  policy  held  to  have  been  forfeited 269 

Special  exceptions  in  accident  policies 182 

Voluntary  exposure  to  unnecessary  danger 182 

The  phrase  *'  walking  on  the  road  bed  of  any  railroad  **  con- 
strued.   182 

Waiver  of  forfeiture  clauses  by  course  of  dealing 351 

Waiver  of  forfeiture  clauses  by  levying  assessments 852 

INTEREST— Allowance  of,  on  settlement  of  partnership  accounts.  176 

Unreasonable  and  vexatious  delay 204 

Should  be  claimed  in  suit  for  principal 204 
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INTEREST.     Continued. 

When  an  assignee  should  be  charged  with  interest 656 

INTOXICATING  LIQUORS— A  saloon  keeper  is  not  liable  to  a 
purchaser  of  liquor  for  injuries  received  by  him  while  intox- 
icated   858* 

J 

JAILERS — Can  not  recover  from  a  county  fees  for  dieting  pris- 
oners   280 

JOINT  OBLIGATIONS— Judgments  on,  as  a  bar  to  suits  on  original 

claim , 75 

JUDGES — Power  of,  to  receive  verdicts  when  court  is  not  in  ses- 
sion   82 

JUDGMENTS— A  creditor's  bill  can  not  be  based  on  a  foreign  judg- 
ment   284 

Against  deceased  persons  not  void  as  to  co-defendants 607 

As  a  bar  to,  suit  on  original  cJ aim— The  rule  at  common  law. . .  75 

Rendered  outside  of  State  as  a  bar  to  suit  on  original  claim. ...  75 

Irregularities  in  obtaining — Who  may  complain 222 

Motion  in  arrest  of 840 

On  special  findings  where  general  verdict  is  defective 42 

Nominal  plaintiff  can  not  receive  satisfaction  of 154 

Recovery  limited  to  sum  claimed 277 

When  a  judgment  must  be  joint 637 

When  they  may  exceed  amount  endorsed  on  sums 219 

JUDICIAL  SALES — Disposition  of    surplus   between   judgment 

creditor  and  purchaser  at  prior  sale 208 

Right  of  judgment  creditor  to  redeem 208 

JURISDICTION— Of  justices  of  the  peace  and  county  courts 58 

Of  equity— Objections  to  must  be  made  in  the  trial  court 342 

Section  8  of  the  chancery  act  construed 192 

JURORS— Questions  as  to  the  competency  of,  should  be  raised  in 

the  trial  court 664 

Errors  in  spelling  the  names  of,  immaterial 665 

JUSTICES  OF  THE  PEACE— Have  no  jurisdiction   of  personal 

injury  suits 53 

Recovery  limited  to  amount  endorsed  on  summons 277 

L 

LANDLORD  AND  TENANT— Rent  to  accnie  is  transferred  by  a 

warranty  deed 809 

Certain  transactions  held  to  amount  to  a  severance  of  rent 310 

Set-off  in  distress  proceedings 648 

LIENS — Notice  of,  by  facts  sufficient  to  put  persons  on  inquiry. . . .  860 

LIMITATIONS — Filing  claim  in  County  Court  as  commencement 

of  suit 410 
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LIMITATIONS.    Continued. 

Damages  caused  by  the  constniction  of  railroad  tracks 99 

New  promises  to  agent  removes  bar 813 

LOTTERI£S— A  transaction  held  not  a  lottery 476 

M 

MARRIED  WOMEN—Husband  may  act  as  wife's  agent 828 

M ABSHALING  ASSETS— Rule   as   to,  does  not  apply  when  all  ' 

partners  are  debtors 666 

MASTER  AND  SERVANT— Evidence  of  the  reputation  of  a  serv- 
ant as  proof  of  negligence  of  the  master 437 

Risks  assumed  by  servant 147 

Liability  of  master  for  injuries  to  servant 147 

Liability  of  master  for  injury  caused  in  part  by  the  negligence 

of  a  fellow-servant 147 

Wrongful  discharge—Servant  may  treat  contract  as  continu- 
ing and  sue  for  wages 688 

MEASURE  OF  DAMAGES— For    excavations   and   changes    of 

grade  in  a  street 456 

For  defects  in  the  quality  of  goods  sold 17 

For  failure  to  pay  a  debt 204 

For  nuisances 189 

In  a  suit  by  a  father  based  on  an  injury  to  his  child 229 

MECHANICTS  LIENS— Application  of  section  24  of  the  mechanic's 

lien  act 199 

lien  given  by  section  24  of  the  mechanic's  lien  act  good  against 

an  assignment 199 

Will  attach  to  an  equitable  interest  and  to  an  after-acquired 

legal  title 581 

A  contract  made  by  a  husband  held  binding  on  his  w^ife 581 

Effect  of  naming  third  persons  as   debtors  with  the  owner 

of  the  property 581 

A  lien  held  to  have  priority  over  a  mortgage,  under  act  in  force 

in  1893 681 

MEDICINE  AND  SURGERY— Recovery  against  osteopathist  for 

practicing  medicine  without  a  license  sustained 286 

MISTAKES— In  drawing  decrees—  Effect  of 1 70 

MISTAKES  OF  LAW— As  ground  for  the  reformation  of  promis- 
sory notes 170 

MORTGAGES— A  mortgage  construed 119 

Weight  to  be  given  in  condition  in  construction  of 119 

A  surety  held  to  be  a  trustee  under  a  mortgage  to  him  to  secure 

the  creditor 120 

Effect  of  notice  of  the  existence  of 530 

Notice  to  an  agent  of  the  existence  of  a  mortgage  binds  the 

principal 580 

Notice  of  may  be  proved  under  pleading  claiming  priority. ...  531 
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MORTGAGES.    Continued. 

Priority  of  lieDB  may  be  adjusted  on  foreclosure  although  no 

cross-bills  are  filed 529 

Sales  subject  to — Liability  of  grantee 497 

Sales  subject  to — Rights  of  mortgagor  where  land  isreoonveyed 

to  him  by  warranty  deed 497 

Wai  ver  of  Uen  of . . . ! , 181 

MULTIPLICITY  OF  SUITS^Jurisdiction  of,  equity  to  prevent. .  526 

MUNICIPAL  CORPORATIONS— Award  of  executions  against,  not 

reversible  error '. 846 

N 

NAMES— Of  corporations— Degree  of  accuracy  required  in  use  of.  163 

NEGLIGENCE— A  charge  of,  held  not  supported  by  the  evidence.  633 

Accidentally  discharging  a  pistol 339 

An  instruction  in  regard  to,  considered 83 

A  question  for  the  jury 83 

Evidence  as  to  the  possibility  of  preventing  the  accident 446 

Evidence  of  the  reputation  of  a  servant  as   proof  of 437 

Exhibition  of  articles  connected  with  an  injury  as  evidence. . .  339 
Failure  of  an  employe  to  suspect  that  another  employe  has 

neglected  a  plain  duty 148 

Failure  of  railroad  company  to  provide  switch  lights 147 

Failure  to  look  and  listen  at  a  railroad  crossing 647 

Finding  as  to,  approved 846,  437 

Gross  negligence  can  not  be  contracted  against 897 

Judgment  in  suit  based  on,  sustained ; 368 

Mental  anguish  as  an  element  of  damages  in  suits  based  on. . .  63 

Not  established  by  the  evidence 446 

Running  train  at  night  without  headlight 54 

Speed  of  trains  as 623 

Verdict  as  to  sustained 670 

NEW  TRIALS— A  motion   for  a  new  trial,  account  of  newly  dis- 
covered evidence  held  properly  refused 818 

On  account  of  newly  discovered  evidence 368 

On  account  of  the  inability  of  a  party  to  attend  the  trial 670 

Reasons  for  not  waived  by  failure  to  present  an  oral  argument.  377 

NON-DETINET— Issues  raised  by  plea  of 817 

A  plea  held  to  be  in  effect  a  plea  of  non-detinet 817 

NOTICE — By  facts  sufficient  to  put  a  party  on  inquiry 860 

Effect  of,  where  possession  of  property  is  retained  by  a  vendor.  588 

Of  the  existence  of  a  mortgage— Effect  of 580 

To  an  agent  of  the  existence  of  a  mortgage  binds  the  principal  580 

NUISANCES— Injunctions  to  restrain 187 

Measure  of  damages  for 189 

o 

OBJECTIONS— When  considered  waived ^ 
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ORDINARY  CARE — Looking  and  listening  at  a  railroad  crossing.  647 

Defined .* 647 

How  shown / &4 

OSTEOPATHIST— Recovery  against  for  practicing  medicine  with- 
out a  license  sustained 386 

P 

PARENT  AND  CHILD— Measure  of  damages  in  suit  by  a  father 

based  on  an  injury  to  his  child 229 

PAROL  EVIDENCE— When  admissible  to  explain  a  written  in- 
strument   • 120 

PARTIES— To  contracts— Certain  words  held  merely  descriptive. .  328 

PARTITION — Rents  and  profits  recoverable  under  general  prayer.  641 

When  complete  relief  may  be  granted  to  all  parties 642 

PARTNERSHIP— Allowance  of  interest  on  settlement 176 

Jurisdiction  of  equity  over  suits  against  representatives  of  a 

deceased  partner 666 

Marshaling  assets 666 

Finding  as  to  certain  articles  on  an  accounting  sustained 176 

PATENTS— Royalties  for  articles  made  but  not  sold 242 

Set-off  against  assignees  of 242 

PERSONAL  PROPERTY— Fraudulent  transfers  of,  may  be  at- 
tacked by  creditor's  bill 666 

PLEADING— A  plea  held  to  be  in  effect  a  plea  of  non-detinet  ....  817 

Certain  evidence  held  not  admissible  under  the  pleadings 622 

Certain  language  held  to  charge  an  obstruction  of  a  highway.  •  59 

Certain  questions  held  not  raised  by  the  pleadings  in  this  case.  881 

Effect  of  dilatory  motions  and  pleas 75 

General  and  special  demurrers 432 

In  declaring  on  a  liability  arising  under  a  statute  the  statute 

may  be  followed 636 

Order  of 482 

Notice  of  set-off 482 

A  plaintiff  can  not  be  compelled  to  file  a  declaration 482 

Notice  of  set-off  does  not  amount  to  a  plea 482 

Notice  of  lien,  may  be  proved  under  pleading  claiming  pri- 
ority   531 

Requisites  of  count  under  the  third  clause  of  Sec.  50  of ,  the 

Criminal  Code 559 

Statement  of  injuries 428 

To  the  merits  waives  a  demurrer 622 

When  action  for  money  had  and  received  will  lie 828 

POLICE  POWER— State  and  municipal  authorities  may  exercise 

jointly 432 

POSSESSION — Secured  by  agreement  does  not  operate  to  perfect  a 

defective  title 20 

Transfer  of,  by  delivery  of  receipt  for  goods 20 

Transfer  of,  by  delivery  of  bill  of  lading 141 
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POSSESSION.    Continued. 

What  will  amount  to 104 

PRACTICE— As  to  objections  to  evidence 205 

As  to  questions  callingfor  special  findings 42 

Bill  of  exceptions  must  show  motion  for  new  trial 69 

Going  to  trial  without  issue  on  a  plea  is  a  waiver  of  a  former 

issue 813 

Going  to  trial  without  replication 644 

Motions  for  new  trial  and  in  arrest  of  judgment 83 

Waiver  of  objections 83 

Motions  in  arrest  of  judgment 840 

Motions  to  dismiss  for  want  of  authority  of  plaintiffs  attorney  286 
Objections  on  the  ground  of  variance  should  be  specified.  897, 428,  4o6 

Petition  for  change  of  venue  should  be  verified 664 

Questions  as  to  the  competency  of  jui-ors  should  be  raised  in 

the  trial  court 664 

Pleas  denying  the  delivery  of  a  written  instrument  should  be 

verified '.....; 650 

Reasons  for  new  trial  not  waived  by  failure  to  present  on  oral 

argument 277 

RemittituiB  allowed  as  a  matter  of  course 897 

Special  findings  as  to  merely  evidentiary  facts  should  be  ig- 
nored   863 

When  special  findings  should  control  the  general  verdict 868 

Trials  by  the  court — Preserving  questions  of  law 820 

Waiver  of  ^motion  for  instruction  to  find  for  defendant 64 

What  errors  can  be  considered  on  appeal .• . . .  72 

Where  a  judgment  is  improperly  rendered  against  one  defend- 
ant only 628 

PRESCRIPTION— Effect  of  abandonment  of  part  of  a  ditch  on  title 

to  the  remainder 257 

PRESUMPTIONS— In  favor  of  the  rulings  of  a  County  Court 612 

As  to  date  of  execution  of  a  contract 476 

PRINCIPAL  AND  SURETY— A  surety  held  to  be  a  trustee  under 

a  mortgage  to  him  to  secure  a  debt 120 

Distinction  between  security  for  payment  of  debt  and  for  pro- 
tection of  surety 119 

PROMISSORY  NOTES— An  instrument  held  to  be  a  valid  promis- 
sory note 587 

Certain  individuals  held  to  be  the  makers  of  a  promissory  note  828 
Degree  of  proof  required  where  the  execution  of  a  note  is  de- 
nied   821 

Uncredited  payments  on  a  note  can  not  be  allowed  as  a  claim 

against  an  estate 612 

PROPOSALS — An  instrument  held  to  be  a  proposal  and  binding 

after  acceptance 476 

PROPOSITIONS  OF  LAW— Held  inapplicable  and  properly  re- 
fused    601 

Should  not  decide  questions  of  fact 670 
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RAILROADS— An  injury  to  a  servant  held  to  have  resulted  from 

a  risk  incident  to  the  business 414 

Can  not  contract  against  gross  negligence 897 

Waiver  of  written  notice  of  a  claim 897 

Care  required  of  night  watchman  of  track 54 

Running  trains  at  night  without  headlight  is  negligence 64 

Duty  to  avoid  trains,  defined 83 

Effect  of  bills  of  ladingsigned  under  protest 84 

A  letter  held  to  guarantee  free  transportation 84 

Failure  of  person  crossing  track  to  look  or  listen  as  negligence  647 

Failure  to  provide  switch  liglits  is  negligence •  147 

Liability  of  for  maintenance  of  bridges  on  highways 442 

Approaches  to  crossings 442 

Liability  of,  for  damages  caused  by  fires  set  by  sparks  from  a 

locomotive 459 

Evidence  as  to  spark  arresters  in  suits  to  recover  for  injuries 

caused  by  fire 459 

Ordinances  regulating  the  speed  of   trains  and  requiring  the 

ringing  of  a  bell 83 

Speed  of  trains  as  negligence 622 

.What  amounts  to  obstruction  of  crossing 59 

REAL  ESTATE— A  description  held  sufficient 476 

Certain  articles  held  not  part  of 253 

Evidence  as  to  the  effect  of  street  improvements  on  the  ap- 
pearance of  property,  in  a  suit  for  damages 456 

Excavations  and  changes  of  grade  in  a  street— Measure  of 

damages  for 456 

Only  State  can  object  that  State  is  holding  land  unlawfuUy  475 

Rent  to  accrue  is  transferred  by  a  warranty  deed 809 

Certain  transactions  held  to  amount  to  a  severance  of  rent 810 

Right  of  property  pwner  to  damages  for  vacation  of  street.. . .  340 
Action  of  a  conditional  vendee  as  a  defense  to  a  suit  for  dam- 
ages for  the  vacation  of  a  street 840 

RECEIVERS— Appointment  of,  without  notice 667 

RECORDERS— Character  of  their  possession  of  their  offices 104 

Right  of  public  to  use  offices  of,  defined 104 

RECORDS — Of  a  case  not  pending  before  the  court — Amendment 

of 601 

REDEMPTION— By  judgment  creditor— When  the  right  exists. . .  208 

REFORMATION— Of  promissory  notes— Mistakes  of  law 170 

REMITTITURS— Allowed  as  a  matter  of  course 897 

Not  allowed  after  final  judgment 1 89 

RENT — Certain  transactions  held  to  amount  to  a  severance  of 810 

To  accrue  is  transferred  by  a  warranty  deed 809 

REPEALS— By  implication  not  favored 482 
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REPLEVIN— When  demand  is  not  necessary 181 

Condition  of  commencement  of  suit  controls 467 

A  jury  should  not  be  allowed  to  determine  what  is  a  wrongful 

taking 467 

Writ  of  retomo  habendo  not  awarded  on  plea  of  non  detitiet  81 7 

A  plea  held  to  be  in  effect  a  plea  of  non  detinet 817 

REPLICATION— Waiver  of,  by  going  to  trial  without 644 

RES  JUDICATA— Action  of  County  Court  on  final  report  of  an  exe- 
cutrix   880 

Decree  on  same  question 223 

Effect  of  decree  against  trustee,  on  rights  of  cestui  que  trust 120 

ROADSANDBRIDGES— Liability  of  railroad  for  maintenance  of 

bridge  on  highway 442 

Right  of  township  to  receive  aid  in  construction   of  bridge — 

When  not  waived 348 

ROYALTIES— For  articles  made  but  not  sold 243 

S 

SALES — ^A  contract  held  to  be  a  contract  of  sale ; 141 

A  contract  of  sale  held  not  to  warrant  goods  sold  to  be  mer- 
chantable   506 

A  purchaser  in  possession  held  entitled  to  property  against  an 

unrecorded  bill  of  sale 451 

Purchaser  not  affected  by  chattel  mortgage  not  acknowledged 

and  recorded  as  required  by  statute 451 

When  a  warranty  will  be  implied 471 

Whether  fraudulent  per  ae  where  possession  is  retained  by  for- 
mer owner — Notice 583 

Notice  of  liens  by  facts  sufficient  to  put  a  purchaser  on  inquiry.  360 

Vendor  must  have  title 20 

SCUOOLS—A  subscription  for  the  erection  of  a  school  held  bind- 
ing  / 588 

Petition  for  formation  of  new  district  held  sufficient 95 

Notice  of  petition  for  the  formation  of  a  new  district  sustained  d5 

SEPARATE  MAINTENANCE— Decree  for,  may  be  modified  at  any 

time 51 

SERVICE    OF   PROCESS— Upon    persons    ftttanding  legal  pro- 
ceedings   265 

SET-OFF— Against  an  assignee  of  a  patent 242 

Board  and  lodging  against  interest 869 

In  distress  proceedings 648 

Extent  of  right,  in  distress  proceedings 644 

Notice  of,  does  not  amount  to  a  plea. 483 

When  notice  of,  may  be  filed 482 

SHERIFFS— Character  of  their  x>o6session  of  court  houses 108 

Are  mere  custodians  of  court  houses 108 

Possession  of  court  house  by,  is  possession  of  county 108 
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SHERIFFS.    Cantimied. 

Jailers  can  not  recover  fees  of,  for  dieting  prisoners 280 

Liability  of  county  for  board  of  prisoners  in  county  jail 280 

SIDEWALKS—A  city  held  liable  for  injuries  caused  by  defects  in 

a  sidewalk 685 

Liability  of  municipality  for  injuries  caused  by  defects  in ... .  625 

SPECIAL  FINDINGS— Judjcment  on,  where  the  general  verdict  is 

defective 42 

When  interrogatories  calling  for,  should  be  submitted 42 

Must  relate  to  ultimate  facts 86tt 

As  to  merely  evidentiary  facts  should  be  ignored* 868 

When  they  will  control  the  general  verdict 868 

STATUTE  OF  FRAUDS— Intention  without  injury 154 

STATUTES— Construction  of 617 

Provisions  of  the  statute  in   regard  to  extension  of  chattel 

mortgages  construed 677 

Repeals  by  implication  not  favored 482 

City  ordinances  as  to  weights  and  measures  not  repealed  by 

act  of  1895,  in  regard  to  weights  and  measures 482 

Section  3  of  the  chancery  act  construed 192 

STOCK — Of  corporations— Reduction  of  must  be  pro  rata 250 

STREETS— Duty  of  municipality  as  to,  defined 614 

Liability  of  municipality  for  injuries  caused  by  defective  side- 
walks   625 

Measure  of  damages  for  injuries  caused  by  excavations  and 

changes  of  grade  in  a  street 456 

Right  of  property  owner  to  damages  for  vacation  of 840 

Action  of  a  conditional  vendee  of  abutting  property  as  a  de- 
fense to  suit  for  vacation  of 840 

SUBROGATION^-Principal  and  surety— Security  for  payment  of 

debt  and  protection  of  surety 119 

SUBSCRIPTIONS— A  subscription  to  a  school  held  binding 588 

SUPERVISORS— Functions  of,  largely  executive 108 

Boards  of,  may  maintain  forcible    detainer  for  possession  of 

court  house 108 

T 

TITLE — ^When  defective,  is  not  perfected  by  possession  secured  by 

agreement 20 

TRESPASSES— When  a  court  of  equity  interfere  to  prevent 525 

TRIALS — Accurate  rulings  required  in  close  cases 618 

Degree  of  proof  required  in  civil  cases 551 

Elffect  of  objections  to  evidence 852 

Inability  of  party  to  attend  as  ground  for  a  new  trial 670 

Instructions  ignoring  a  theory  of  the  defense  held  properly 

refused 454 
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TRIALS.     ContinuecL 

Instructions  should  not  assume  facts  in  dispute 614 

Motions  to  exclude  the  evidence — ^When  they  should  be  allowed  446 

Objections  waived 183 

Propositions  of  law  should  not  decide  questions  of  fact 570 

Reputation  of  witness  for  truth  may  be  considered 263 

Right  of  a  court  to  limit  the  number  of  witnesses 569 

Number  of  witnesses  held  to  have  been  improperly  limited  in 

this  case 560 

Special  findings  must  relate  to  ultimate  facts 363 

The  jury  should  be  instructed  as  to  all  issues  raised  by  the 

evidence 130 

Waiver  of  motion  for  instruction  tor  find  for  defendant 54 

When  an  instruction  to  find  for  the  defendant  is  proper 813 

TRIALS  BY  THE  COURT— Preserving  questions  of  law 320 

TRUSTEES — May  incur  expense  in  execution  of  trust 154 

Power  of  as  to  rights  of  cestui  que  trtist 120 

TRUSTS — ^Trustee  may  incur  expense  in  execution  of 154 

Who  may  complain  as  to  management  of 346 

« 

V 

VARIANCE— Allegations  and  proofs  must  correspond 42 

Should  be  pointed  out  specifically  in  the  trial  court 423,  456 

Statement  of  objections  on  account  of 397 

VENUE — Defective  statement  of,  cured  by  seal 194. 

Petition  for.change  of,  should  be  verified 664 

VERDICTS — A  verdict  approved  as  in  accordance  with  the  evi- 
dence   295 

Against  the  weight  of  the  evidence 638 

At  what  time  they  may  be  received 32 

Ignoring  facts  established  by  tlie  evidence 260 

On  conflicting  evidence 261,  268,  567,  654 

Not  manifestly  wrong,  must  stand 564 

Not  supported  by  the  evidence 89,  645 

Sustained  by  the  evidence 214,  321,  454 

When  general  verdict  will  be  controlled  by  special  findings. . .  363. 

VOLUNTARY  ASSIGNMENTS— Assignee  should  defend  against 

suits 656 

When  an  assignee  should  be  charged  with  interest 656 

An  assignee  held  not  personally  liable  for  the  costs  of  a  suit. . .  656 

Liability  of  the  assignee 654 

An  assignee  held  not  liable  for  losses 655 

w 

WAIVER — By  township  of  right  to  receive  aid  in  the  construction 

of  a  bridge 348 

Errors  not  argued  in  opening  brief  deemed  waived 530 
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WAIVER.     Continued. 

An  alleged  error  not  argued  deemed  waived 580 

Of  a  demurrer  by  pleading  to  the  merits 02d 

Of  forfeiture  clauses  in  an  insurance  contract  by  course  of 

dealing 851 

Of  forfeiture  clauses  in  an  insurance  contract  by  levying 

assessments 852 

■  Of  irregular  attempt  to  appeal   by — An  argument   on    the 

merits 559 

Of  lien  of  mortgage— Held  not  binding  under  circumstances.  •  181 

Of  motion  for  instruction  to  find  for  defendant 54 

Of  objections  to  evidence 83 

Beasons  for  new  trial  not  waived  by  failure  to  present  an  argu- 
ment   277 

Of  replication 644 

Of  written  notice  of  a  claim 897 

«  WALKING  ON  THE  ROAD-BED  OF  ANY  RAILROAD  "—The 

phrase  construed 182 

WARRANTIES— A  contract  construed  not  to  warrant  goods  sold 

to  be  merchantable 506 

When  implied 471 

WAREHOUSE  RECEIPTS— For  goods  not  in  esse 20 

Holder  of  senior  receipt  entitled  to  preference 20 

Issued  by  persons  not  public  warehousemen 20 

Possession  of  property,  secured  by  agreement  does  operate  to 

perfect  a  title  under '. 20 

WEIGHTS  AND  MEASURES— City  ordinances  as  to,  not  repealed 

by  State  law  in  regard  to  mine  inspectors 482 

An  ordinance  in  regard  to,  sustained 482 

WILLS— A  will  construed 884 

A  distributee  may  elect  to  take  in  money,  funds  directed  to  be 

invested  in  land 880 

An  instrument  held  not  testamentary  in  its  character 587 

WITNESSES— Reputation  of,  for  truth  may  be  considered 268 

Right  of  a  trial  court  to  limit  the  number  of 509 

Number  of,  held  to  have  been  improperly  limited 569 

WORDS  AND  PHRASES—*'  Walking  on  the  road-bed  of  any  rail- 
road"   182 

WRITTEN  INSTRUMENTS-The  rule  prohibiting  variation  of,  by 

parol,  applied 867 

Can  not  be  varied  by  parol  evidence  at  law — When  equity  may 

interfere 650 

Pleas  denying  the  delivery  of,  should  be  verified 650 

Contracts  in  may  be  changed  by  subsequent  oral  agreement. . .  196 

Evidence  explanatory  of 498 

When  parol  evidence  is  admissible,  to  explain 119 
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